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PKEFA(’R TO THE FIRST EDITION 


This book is written primarily for students of Indian 
universities. The course covered is substantially that pre- 
scribed by Calcutta University. To brin^ the subjects 
abreast of recent developments, in several instances addi- 
tional material has been incorporated. Most of the (|ualitieH 
[leculiar to the arrangement and scope of the book are to be 
asciibed to tlie primary end for which the book was under- 
taken. I venture to hope that the volume may be useful also 
to students outside India, and to any who wish to acquire 
a general knowledge of political theory and practice. 

In the text of the book classical quotations and untrans- 
lated quotations from modern books the language of whicli 
is other than English have been studiously avoided. English 
IS the medium of university instruction in India, and 
the Indian student, as a rule, is unacquainted with any other 
modern European fianguage. Latin and Greek are likewise 
unknown to the Indian student, whose classics are Sanskrit 
and Arabic or Persian. Throughout the book a knowledge 
of Logic and History has been assumed. Students of 
Politica*! Economy and Political Science in India normalh 
are expected to have passed the Intermediate Examinations 
in these subjects. 

As this book is meant to be a textbixik for the earlier 
stages of political and economic studies, T have not elaborated 
what may be called abnormal theories. A fair impersonal 
[fresentation of modern political theory has been my 
endeavour. Originally I meant to include several chapters 
^n the history of political theory, but the book ran the 
daUiger of being overcrowded; so, wherever possible, I have 
incorporated historical sections in the individual subjects. 
The treatment of some subjects, e.g. , the Government of 
Britain, and the Government of India, has been much more 
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detailed tlian a first course of political studies usually 
demands. Such detailed treatment is due to the nature of 
the course prescribed in India. Repetition of detail, e.g., 
under the Executive (Chapter XVI) and under the individual 
governments (Chapters XXI-XXVII) is also due to local 
exigencies. The chapter on the Government of Japan, 
though not essential according to our local syllabus, is added 
to enable Indian students to know in outline the system of 
government in an eastern empire which for many years has 
created the deepest interest in India. 

The bibliography appended is intended as an initial guide 
to Indian colleges wislnng to start Political and Economic 
studies. The list lias been compiled with reference to the 
sums usually available for such purposes. 

In the moulding of ideas which have led to the writing 
of this book, my obligations have been many, These are 
best summarized when 1 say that I owe much to most of the 
authors whose books I recommend in my Library List, and 
whose theories or facts are specifically mentioned in the 
text. For more immediate help I am indebted to my late 
colleagues in Presidency College, Calcutta, the present 
Professors of Political Economy and Political Philosophy — 
Mr. J. C. Coyajee and Babu Panchanan Das Mukherji. To 
the latter in particular I am grateful for many suggest iom- 
and criticisms. To Mr. J. C. Kydd, Professor of .Political 
Economy and Political Philosophy in the Scottish Churcheh 
College, Calcutta, I am also much obliged for valuable help, 
Throughout the whole book, from its earher to its latei 
stages, for criticism, for help in reading proofs and for the 
compilation of the index, I owe more than I can express^ t( 
my wife. 


R. N. GILCHRIST. 


Krishna OAR, Bengal, 
Februarys 1921. 



PKEFACE TO THE FIFTH EDITION 


With the except Lon of the tinal chapter, on the Government 
of some of the Dominions, tliis edition is mainly a reprint 
of the fourth edition. So lar as practicable, minor corrections 
have been made to record political changes which have 
occurred since 1980, but the mam features remain substan- 
tially the same as they were in the previous editions. Tlie 
new chapter on the Dominions has been added to meet the 
reipnrements of certain cnrncnia. When the Indian consti- 
tutional changes at present under discussion become law, a 
general revision will become necessary, and at this revision 
some of the subject matter will be rearranged e.g. the consti- 
tution of the Irish Free State will be discussed alongside 
the constitutions of the other Dominions. 

In the compilation of the liibrary List I wish to acknow- 
ledge my indebtedness to i3abu Gokul Nath Dhar, 13. A., the 
experienced and obliging fiibrarian of Presidency College, 
Calcutta . 


P. N. GILCHRISI'. 


C.^CUTTA, 

December, 1934. 
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CHAPTER I 

INTRODUCTORY 


1. THE NAME AND SCOPE OF THE SCIENCE 


Political Science deals with tho state and government. 
Within its scope are included so many subjects that writers 
have found considerable difficulty in finding a 
name sufficiently wide to cover its content. 
ScLnce Political Science has now been widely accepted as 
the general designation for the science of the 
state and government, but several other names have been 
suggested. This is not without reason, for in a science which 
is older than Aristotle, the developments have naturally been 
very wide and far-reaching; indeed, several of the subjects 
with which we deal in this book have really developed into 
independent sciences. Political Science is one of the many 
sciences of society, and, as we shall see presently, it is im- 
possible to draw absolute lines of demarcation between one 
branch of social science and another. The term is now a 


generally accepted one, indicating certain definite lines of 
study, all of whidh revolve round one centre — the State. 

Some writers, especially the earlier writers on the 
subject, use simply the word Politics as a title for the 
Politics science. This word is derived from the Greek 
^ word polisy meaning a city, with its derivatives 

politeSy a citizen, and the adjective politikos, civic. Other 
writers, using the word Politics as a general designation, 
subdivide * the science into two broad divisions, viz., 
PoliticajJ Philosophy, Theoretic or Deductive Politics, 
and Historical, Applied or Inductive Politics. Sir 
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Frederick Pollock, for example, the well-knowri English 
writer on the subject, divides the science thus : — 

Theoretical Pohttcs Applied Politics 


A. 

Theory of the ‘State. 

A. 

The State (actual forms of 
Government). 

B. 

Theory 

of Government. 

B. 

Government (the working of 
Governments, Administration, 
etc.). 

C. 

Theory 

of Legislation. 

C. 

Laws and Legislation (Proce- 
dure, Courts, etc.). 

B. 

Theory 

ticial 

of the State as an arti- 
person. 

D. 

The State personified (Diplo- 
macy, Peace, War, Interna- 
tiotial Dealings). 


Tlie first of these divisions, Theoretical Politics, is con- 
cerned with the fundamental characteristics of the state, 
without particular reference to the activities of government 
or the means by which the ends of the state are attained. 
The second division, Practical Politics, deals with the actual 
working of governments and the various institutions of 
political life. This division is both useful and exhaustive. 
It covers the whole field of Political Science, and, were the 
name Political Science substituted for Politics, the division 
would be universally acceptable. To the use of the word 
Politics, however, there is a well-grounded objection. Used 
in its original Greek sense, the word is unobjectionable, but 
modern usage has given it a new content which makes it 
useless as* a designation for our Science. The term Politics 
nowadays refers to the current problems of government, 
which as often as not are more economic in character than 
political in the scientific sense. When we speak of a man as 
interested in politics, we mean that he is interested in the 
current problems of the day, in tariff questions, in labour 
questions, in the relations of the executi^^e to the legislature, 
in any question, in fact, which requires, oc is supposed to 
require, the attention of the law-inaker s of the country. 
Similarly a “politician” is not a"^tii3iSrt of Political Science 
but a member of this or that political party. The words poli- 
tics and politician, therefore, are so wide in application and 
indiscriminate in use that once and for all they had better 
be rejected as najnes for our science and students of our 
science. The etymological meaning is not the current mean- 
ing, and it is better in this case to bow to current usage than 
to etymology, just as the sistgr science, Economics, has done. 
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The word Economics etymologically means household 
management, now known as Domestic Economy : the study 
of wealth is now definitely known as Political Economy or 
Economics. 

Another name which is sometimes used is Political Philo- 


sophy. This term is a most useful one if used for 
, , • a specific purpose, but it is too narrow to include 
Phlloti^hy whole field covered by our subject. Political 
Philosophy deals with the fundamental pro- 
blems of the nature of the state, citizenship, questions 
of duty and right, and political ideals. This forms part 
of our subject. In the opinion of some English political 
thinkers, this is the mam part of Political Science. 
Sidgwick, for example, declares that the study of Political 
Science, or, as he calls it Politics, “is concerned primarily 
with constr ucting , on the basis of certain psychological pre- 
mises of relations which ought to be established 

among the persons governing, and between them and 
the governed, in a society composed of civilized men, as we 
know them.” Another considerable part of our subject 
is historical and descriptive — the Applied Politics of Sir 
Frederick Pollock’s division. This latter section, though 
closely concerned with Political Philosophy, would be out of 
place in a pure Political Philosophy course. Political Philo- 
sophy is in a sense prior to Political Science, for the funda- 
mental assumptions of the former are a basis to the latter. 
Political Philosophy, i n its t u r n, has to use much of the mate- 
rial supplied by Pol i f ^cfe nee . No definite )jna. can be 
drawn between them, but according to modern usage Political 
Science l^s, a certain definiteness of meaning which Political 
Philosophy has not yet attained. 

French writers sometimes use the plural form, the Poli- 
tical Sciences, ^hich is correct insomuch as the various phe- 


nomena of the state and government really may 
be studied separately. Thus Sociology, Political 
ScimLs Economy, Constitutional Law and Public Admini- 
stration, all deal with phenomena closely con- 
nected with 'the state. These are special sciences, dealing 
with distinct branches of enquiry. Political Science too, as 
w^ q nder&ta n^ it, deals with a particular subject in a gener^ 
way. sciences, Political Science included, are social 

sciences; they deal with the relations of men in society, 
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and as each man is egseg^ialty connected with the state, each 
^cial science is to some extent a political science. It is j^s- 
sible, however, to separate the various branches of 'enquiry. 
Political Economy deals with wealth; Sociology with the 
forms of social union, social laws and ideals; Political Science 
with the state and government. No absolute separation is 
possible. In Political Science we touch on problems which 
really belong to the domain of Sociology, Political Economy, 
Jurisprudence, and .Constitutional Political Science 
deals with the general problems of the state and government; 
these others deal with special problems. 

Both reason and usage, therefore, justify the name Poli- 
tical Science. Its central subject is the state, and the scope 
of the science is determined by the enquiries that 
Science^ arise in connection with the state. These en- 

iu Scope quiries may broadly be classed under the state as 

it is; the state as it has been; the state as it 
ought to be. To discuss the state as it is, implies an analysis 
of the meaning of the state, its origin and its essential attri- 
butes. The various working manifestations of the state, that 
is; the principles and practice of existing governments natu- 
rally fall under this head. Under the state as it has been 
is included a historical survey of the working of governments, 
or the historical development of the state and of ideas con- 
cerning the state. The state as it ought to be includes the 
analysis of the functions of government, and a determination 
of the principles on which governments may best be 
conducted. * 


2 . THE METHODS OF THE SCIENCE 

Aristotle, the greatest writer on the subject the world has 
had, called Political Science the n^aster or supreme 
science. Several modern critics, ^however, refuse 
Sc^ca^r^ to Political Science the right of even the name 
SclSaw? science. They say that the subject-matter of the 
science is so varied, and in many cases so 
inexact, that proper scientific methods cannot be applied to 
it. The arguments of such critics apply equally to all 
the social sciences. Social, political and economic pro- 
blems deal with the complex actions and motives of 
men , for which it is often admittedly difficult to find 
general laws. The exactness ,of Physics and Chemistry 
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is absent from the social sciences. It is impossible to deal 
with problems of man in the clear-cut way by which we can 
deal with problems of matter. It is easy to analyse a 
chemical compound and to say exactly what it is. Experi- 
ments, too, in these natural sciences enable laws to be tested 
with accuracy and in various ways. While we may agree that 
the exactness of the natural sciences is impossible of attain- 
ment in the social sciences, nevertheless social problems can 
be treated with the same scientific methods as Chemistry or 
Physics. The results, indeed, may not be so accurate or so 
easily tested, but, as we shall see, the various subjects with 
which we deal present a systematized mass of material which 
is capable of being treated by ordinary scientific methods. 
We shall see that general laws can be deduced from 
given material, and that these laws are useful in actual 
problems of government. To say that the only real sciences 
are those which have exact results, with the dogmatic proof 
of experiment, is to deny the possibility of Ethics, Poli- 
tical Economy, Political Science, Sociology and Metaphysics 
being sciences. The chief disproof of the contention is 
that they are recognized as sciences by thinking men. They 
are rapidly expanding, and as time goes on, their suit- 
ability for the application of scientific methods is amply 
demonstrated. 

It is true that in Political Science there are many diffi- 
culties which do not occur in, say. Chemistry or Physics. In 
. the Natural Sciences it is possible by observation 
fePoJiticS* experiment to obtain uniform and exact 

Science laws. One chemical element is exactly the 
same all the world over; any variations in its 
composition can be tested and explained. In Political 
Science it is difficult- to find uniform and unvarying laws. The 
material is constantly varying. Actions and reactions take 
place in various and often unforeseen ways. A man is a 
member not only of a state, but of a host of other social 
groups — a municipality, a churchy a trade-union, a stock- 
exchange, a university, a caste or a family. To understand his 
actions in one phase of his life often requires a knowledge of 
the social ^groups influencing him, or influenced by him. Social 
and political relations are constantly changing, and what may 
be true of them today may not be true a century hence. In 
all matters concerning man, too, there are unconscious 
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assumptions in the mind, which, formed before the mind con- 
sciously reacts to them, often give a bias to our judgments. 
It not infre(|uently happens in social sciences, like Political 
Economy and Political Science, that at the outset of our 
study we cannot lay down the final limits of the subject- 
matter. The methods of enquiry are frequently best 
explained by using them, and observing their results when 
applied to concrete problems. Complete and final answers to 
questions in social science can be given only when the science 
is ended. Historically, we find that a body of systematic 
knowledge is built up before reflexion analyses its presupposi- 
tions. What is historically a late development of the science 
is logically the first and fundamental question, so that the 
methods arc often best understood by an analysis of the actual 
scope of the science. 

Though the experimental method as applied in Physics 
and Cheinistry is inapplicable, nevertheless there is a wide 
field of experimentation of a definite kind in 
Political Science. The Political Scientist can- 
Methods select one community here and another there 

. and experiment with democracy in the one and 

socialism in the other. Even if he could, his results w^ould 
be influenced by various kinds of unpredictable causes such 
as wars, revolutions, strikes and religious movements. The 
source of the experiments of Political Science is history; 
they rest on observation and experience. Every change in 
the form of government, every new law passed, every war, 
is an experiment in Political Science. These are materials 
for Political Science just as, say, carbon is material for 
Chemistry. Moat of these events do not take place as con- 
scious experiments : they simply happen. In the modem 
world, however, political experiments ^re made, definitely 
based on reasoning provided by Political Science. Two 
notable examples may be quoted — one, the grant by the 
English Parliament of responsible government to Canada in 
accordance ^ with the recommendations contained in Lord 
Durham’s Report of ]839'; the other, the grant by Parliament 
of constitutional reforms to India on the basis of the recom- 
mendations of the Montagu-Chelmsford Report. .^In these 
cases the conclusions are definitely grounded on bases provid- 
ed by Political Science, and, therefore, conscious political 
experiments are made or proposed. 
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The chief method of experimentation in Political Science 
is thus the Historical Method» Properly to understand 
political institutions, we must study them in their 
origin, their growth and development. History 
not only explains institutions, but it helps us to 
make certain deductions for future guidance. It is the pivot 
round which both the inductive and the deductive processes 
of Political Science work. 

The hi.storical method, of which the best modern English 
exponents are Seeley and Freeman, is mainly inductive. By 
it generalizations are made from the observation 
Vk^oHhe fitudy of historical facts. More than any 
HUtorical * other method, it gives positive results. Philoso- 
Method pineal political scientists do not give it the same 
importance as the Historical School. Sidgw'ick, 
for example, gives this method a secondary position, for two 
reasons. First, he holds that history cannot determine the 
ultimate standard of good and bad, or of right and wrong in 
political life. The goodness or badness of the political 
institutions which history shows us is determined on other 
grounds than historical, i.e. , ethical or philosophical. 
Second, the study of history only in a very limited way can 
enable us to choose means for the attainment of the end of 
political life, for not only is it difficult to ascertain the com- 
plete bearing of past events with accuracy, but also each age 
has its own problems and difficulties, all of which are relative 
to the times in which they occur. 

Sidgwick’s objections are quite justifiable in the case of 
the indiscriminate use of historical material. But the Poli- 
tical Scientist must exercise careful judgment in his analysis 
and selection of material. History itself, moreover, is becom- 
ing more and more exact as time goes on, so that the objec- 
tion regarding accuracy loses its meaning. History, too en- 
ables us to judge the goodness or badness of actions, though 
it does not provide us with our actual ethical standards. As 
in all scientific methods, the greatest care must be used in 
the application of the historical method. Otherwise it 
may degenerate into what Bluntschli, the well-^own 
German writer, calls “mere empiricism,*/ which means too 
great adherence to historical facts, without due regard to 
causes and effects, and rigid conservatism, on the ground that 
what has been in the past must be now and for the future. 
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The Historical Method is supplemented by the Compara- 
tive Method, a method which is as old as Aristotle. This 
inetiiod tells us that, in order to find out Ihe laws 
which underlie them, we must compare the various 
Metliod events of the world’s history. Similar events may 
occur under very different political conditions, or 
vice versa, similar political conditions may lead lo very 
different political events. Revolutions, for example, have 
happened at all times and under various conditions. By 
the Comparative Method we sift out what is common, 
and try to find common causes and consequences. A 
modern example is the Russian Revolution. .Political 
Scientists compare it with the English Great Rebellion and 
the F'rench Revolution, trying not only to explain what has 
happened but to lay down rules for the future guidance of 
the Russians. 

The (Comparative Method must be used with great care. 
In trying to find general principles underlying historical 
events, many elements of difference have to be examined. 
The social system, the economic conditions, the temperament 
of the people concerned, the capacity for political life, their 
rnolal standard, their qualities of obedience or law-abiding- 
ness, all must be taken into account. A comparison of 
the United States and India, for example, as regards 
democracy would be useless, were not the fundamental 
difference of caste thoroughly analysed, with its bearings on 
political phenomena. 

In the Comparative Method the ordinary processes of 
inductive logic must be followed. These are (a) the 
Method of Single Agreement, by which, among a number 
of instances of political phenomena, we find one element in 
common. This element, extracted by a .process of elimina- 
tion, whereby irrelevant antecedents are dispensed with, is 
the cause. The chief difficulty of this method is the possible 
existence of a plurality of causes. To cope with this we 
must vary the circumstances as much as possible by multi- 
plying the instances, (b) The Method of Single Difference, 
in which, given a certain political phenomenon, if an instance 
in which this phenomenon occurs and an instance jn which 
it does not occur have every circumstance in ’common 
save one, that one circumstance, in which the tw^o differ, 
occurring in the first phenomenon, is the cause, (c) The 
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Double Method of A^^reement, or, as John Stuart Mill calls 
it, the, Joint Method of Agreement and Difference. If 
various examples in which a political phenomenon occurs 
have only one element in common, while various simi- 
lar instances in which it does not occur are marked by the 
absence^ of this element, then the element present in one and 
absent in the other is the cause or an integral part thereof, 
of the phenomenon, (d) The Method of Residues, according 
to which, after we have subtracted from the given political 
phenomena such parts as are already known to be cause and 
effect, the remnant may be judged to be the effect of the 
remaining causes, (e) The Method of Concomitant Varia- 
tions, whereby if a plienomenon varies in any manner when- 
ever another phenomenon varies in another manner, then 
they somehow are connected by cause and effect. 

These methods, applicable in a natural science like 
Chemistry, are equally applicable in Political Science, though 
Analogy results are not so accurate. Particular care 

in Political Science is required in the case of one 
inductive method, viz., Analogy, where two things, because 
they resemble each other in certain points, may be regarded 
as resembling each other in all other points, though no 
definite cause can be found for such resemblance. Analogy 
is very useful in Political Science, but it must never be for- 
gotten that analogy is not proof. It gives probability, not 
certainty, and the difficulty of its application in Political 
Science is all the more marked because of the vast number 
of circumstances surrounding any given instance. 

These inductive methods are useful so far, but they must 
be used in conjunction with what Bluntschli calls the Philo- 
sophical Method. The truly Philosophical, De- 
^ priori method of which Rousseau, 
M^hod aSid Sidgwick are exponents, starts from some 

abstract original idea about human nature and 
draws deductions from that idea as to the nature of the state, 
its aims, its functions and its future. It then attempts to har- 
monize its theories with the actual facts of history. The danger 
of this method is that the user, as Plato in his Republic or 
More in hjs Utopia, often allows his imagihation to nm riot 
and he fomis theories which have little or no foundation in 
historical facts. The result is that the method degenerates 
into what Bluntschli calls mere Ideology, which pays little or 



10 


POLITICAL SCIENCE 


no attention to facts. This is particularly dangerous in 

{ ►ractice, as may l>e .seen from the French Revolution, the 
eaders of whicli were the unreasoning followers of those 
wlu), like Rousseau, preached the dextrine of Jjiberty, 
Kc|uality and Fraternity. A modern example is the Russian 
Revolution, where abstractions preached by dreamers leii to 
a (jollapse of the governmental system and to anarr^iy and 
mob-rule unparalleled in history. 

The two methods, historical and philosophical, do not con- 
flict : they rather supplement and correct one another. 

I'he genuine historian as such is compelled to 
Stithiod*^* re<*ognize the value of philotK)phy, and the true 
philoHtipher must ei|ually take the counsid of 
history. The experiences and phenomena of history must be 
illumined with the light of ideas. The l)esl method thus 
arises out of the blending of the Philosophical and the His- 
torical Methods. Aristotle and Burke are notable exix)nents 
of this metliod. 

These are the metluKls of Political Science. Difficulty 
sometimes arises in the methodology of Political Sidence 
from confusing with methods the jsiints of view 
f*"**^*' which the science may l>e studied. (Vrtain 
€»f Vi«w writers chiefly French and (Jennan, give as 
methods the S(X'iologi(*Ql , Biological, Psychologi- 
cal and Juridical. These are not methods, hut |X)int8 of view. 
To study the state from the Sm’iological |x>int of view means 
to apply the theory of evolution to }K>litical phenomena: the 
Biological Method tries to interpret the state and its organi- 
ssation by comparing it with the living l>ody» with brain, 
ner\Ts, muscles, etc.; the Psychological tries to explain {x>li- 
tieal phenomena through psychological laws; and the Juridi- 
cal regards political society as a collection of laws, rights, 
and duties, without reference to the many other social forces 
influencing man in his relations with others. 

Not only, therefore, is Political Science a science 
with material as definite as that of Chemistry, Physics or 

Coackuiioii ^ science where the recognized 

metlK)ds of these sciences can be regularly 
applied. Becituse slight shades of diflference may vitiate a 
whole conclusion, as a science it is more difficult than the 
Natural Sciences. The difficulty in the application of these 
metiKHls arises from the innumerable elements, undefined 
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and undefinable, which occur in any Hcience of man. Much 
patience in comparing details, much care in applying induc- 
tive methodn, much mental balance in making judgraenta, 
all these are necessary in Political Science. It is a science 
which taxes the scientific mind to the utmost; and its con- 
clusions, no less than the discoveries of Phemistry, vitally 
affect tW daily lives of the inhabitants of the globe. 

3 . THK HKL\TIONS OF POIJTICHL SCTKNCK TO A fJ.IKD 
SCIKNCKS mmmmt 

Man is a scK*ial being, and his various social activities 
may be studied separaloly. His jioliticiil life is only one 
part of his total mHual life, hut as every human being lives 
within a state, the staence of tie' state is necessarily <‘onne<‘t- 
ed with the other social si'ienees. 

The various sciences dealing with man as a s(K*ial entity 
are called the social sciences, and the most fundamental of 
Sociolocr them all is Scsdology. S<K‘iology is the general 
social science. Tt deals with the fundamental 
facts of s(K‘ial life, and, as fK)litical life is only a part of the 
sum-total of so<ial life, Sociology is wider than Political 
Science. Sociology is the study of the eleinentary principles 
of wK'ial union. It is not tlie sum of tli(‘ various social 
st'iences but the fuiulainental s<!ence of which, to use 
the term of a well-known American writer, IVofessor (lid- 
dings, they are “differentiations’*. In Political ScJenc’e we 
must assume the facts and laws of human association, which 
facts and laws it is the duty of Hcniology to study and 
determine. The exac‘t boundaric*s of the two sciences can- 
not be rigidly defined. They cx'casionally ov(*rlap; but there 
is a clear general distinction. Sociology is the science of 
society : Political Science is the science of the state, 
or political so^dety. Sociology studies man as a gpcjal 
being, and, as political organization is a special kind of social 
organization, Political Science is a more Hf)ecialized scdence 
than Sociology. 

Political Science, as we have already seen, is intimately 
connected with History. Sir John S^ley, a well-known 
English writer on History and Political Science, 
has expressed the relationship in a classic 

couplet : — 

Hifttorj wiilMmt Political Sciimce ha« no fruit, 

Politick ectauoe without hiotory baa no root. 
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History is a record of events; it tells the how and why 
of IwpfiJCliJUge* it is an account not only of events but of 
conditions and causes. History provides the raw niaterial 
of Political Science, Not every type of history, however, 
is used by Political Science. The history of language, of 
customs, of battles, of art, of literature, for example, have 
no direct bearing on Political Science. Political Science is 
concerned mainly with political history and the histor\^ of 
the particular institutions which form the subject-matter of 
the science. These institutions can be properly understood 
only in their historical setting. History explains them 
by tracing their growth and explaining their changes in 
structure. Political Science, using this material, takes a 
wider view. It tries to find general causes and laws. 
Political Science, as we shall see, has a definitely historical 
section. In a treatise on Political Science we must trace the 
history of various institutions, not for the sake of 
history but to enable us to form the conclusions of 
our science. Insomuch as history not merely records events 
but analyses causes and points out tendencies it overlaps Poli- 
tical Science. Political Science, however, goes further. It 
uses historical facts to discover general laws and principles; 
it selects, analyses and systematizes the facts of history in 
order to extract the iwmanent principles of political life. 
Political Science, further, is teleological, that is to say, it 
deals with the state as it ought to be, w^hereas history deals 
mih what has been. 

The general line of demarcation betw^een Political Science 
and Political Economy or Economics is clear. Political 
Science is tlie science of the state : Economics 
^oiwmy science of wealth. Economics deals with 

the production, consumption, distribution and 
exchange of wealth, subjects which form a body of material 
quite distinct from that of Political Science. Obviously, 
however, government is closely concerned with economic 
matters. A glance at the prevailing questions before modern 
legislatures wull show that a very large number, such as dis- 
putes between labour and capital, and the imposition of 
tariffs, are concerned with industrial and commercial, matters. 
All economic activities are carried on within the state on 
conditions laid down by the state in laws, and the prevailing 
theories of state or of government functions profoundly 
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affect the economic life of a country. It is a matter of first- 
rate importance to the producer of wealth, for exauiple, to 
be able to judge whether the prevailing tendencies are in- 
dividualistic or socialistic. Questions of individuulisni and 
socialism, indeed, illustrate better than any other the inter- 
action of Political Science and Economics. As a rule they 
are treated fully in text-books on both Economics and Poli- 
tical Science, the political and economic arguments alike 
being set forth whether the book is meant as a text-book 
in Economics or Political Science. The two sciences, while 
each has its distinct subject-matter, arc thus closely related. 
Political movements are profoundly influenced by economic 
causes : economic life is conditioned by jx)iitical mslitutions 
and ideas. So close is the connection that scientifii* writers 
of a century ago regarded Economics as a branch of Politi- 
cal Science. Nowadays we separate the sciences, regarding 
both as differentiations of the more general science ot 
Sociology. 

Political Science, the science of political order, is also 
closely connected with Ethics, the science of moral order. 

On general grounds the line of division is clear. 

Ethics is the science of conduct or morality. 
Ethics deals with the rightness and wrongness of man’s con- 
duct, and of the ideals towards which man is working. Eacli 
man must live in a slate, therefore both riglitness and wrong- 
ness of conduct, and the moral ideal, must be concerned 
with the state. The political ideal cannot be divorced from 
the ethicu,! ideal. We cannot conceive a perfect state where 
wrong ethical ideals prevail. The ethical and the political 
must in this case coincide. The science of Ethics is there- 
fore prior to Political Science. We must settle the basis of 
right and wrong before we discuss political institutions and 
ideals. Ethics is a study of human motives, an analysis of 
intention, of desires and of the moral end, and this moral 
end is the ultimate justification of Political Science. Both 
sciences are teleological, and in tlieir ideals they must be in 
agreement; but the main body of material is distinct. 

The close inter-relation of these various sciences with 
Political Science is shown by the place universities have 
given it irf curricula. Sometimes it is established as a sub- 
ject by itself, independent of other subjects; sometimes 
it is given as a half-subject with Political Economy; 
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ttometiines it is included in the History course, sometimes 
in the l^hilosophy course, and as an optional or compulsory 
subject it is included as a rule in the Honours course of all 
these subjects. 

As time goes on, more and more subjects closely connected 
with the state tend to develop into independent sciences. 

Public Administration, for example,' which 
examines the principles and practice of govern- 
ments, and Comparative Politics, which, by the 
comparative metliod, examines the various kinds of govern- 
ments, trying to deduce general laws therefrom, both pro- 
mise to be<*ome independent sciences. With other sciences 
already recognized as such. Political Science has more or less 
dose relations. Jurisprudence, or the science of law, is inti- 
mately concerned with tlie slate; Anthro{X)logy , the 
science which deals with the existence, development and 
interpretation of customs, dress, suj[>er8tition, religious 
festivals, and soc’inl institutions generally; Ethnology, the 
science of races; and Religion, especially the comparative 
sMidy of Religion, which shows the effect on political 
institutions of religious beliefs and observances — all these 
sciences m a greater or lesser degree are related to l^olitical 
Science. 

Diagrammatically the relation of Political Science to the 
other social sciences may be shown in a general way thus : — 


Anaturu) auil I'hyHK al Anthiopolog) (the Aciouces of niau 
aa a physical l)eing) 
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CHAPTER II 

THE NATURE OF THE STATE 

1 . DKKINITION OF THF STATE 

Before attempting to define the word “state” as used in 
Political Science, we must first dismiss a certain number 
of verbal ambiguities which arise chiefly from 
inexactness of every-day language. The 
ofSuu word IS often used indiscriminately to express a 
general tendency or idea. Thus in phrases like 
state control, state railways, state education, it indicates the 
collective action of the community through government as 
contrasted with individual management. In “state regula- 
tion” and “state management” the word state is used 
where, strictly si>eaking, government should be used. In the 
phra.se “church and state” the organization of civil 
{Kjwer as distinguished from religious jxiwer is indicated. 
Again, we sfH?ak of the Indian States, the State of 
Prussia in Germany, the State of New York in the United 
States of America, the State of Victoria in the Australian 
Commonwealth. Not one of these uses is scientifically 
corre(‘t. One of the essential characteristics of a state 
is sovereignty, a characteristic lacking in every one of these 
so-called states. Unfortunately no general name has found 
acceptance even in Political Science for these “states”, all 
of which are only units or parts of a state in the scientific 
sense of the term. The word “province” might be usefully 
employed, but as yet it has not found favour, and at present 
the double use of the word state continues in both scientific 
books and popular language. At the outset of his studies in 
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J Political Science, the student is warned to note this confu- 
sion . Finally, we have to bear in mind that there is the 
juristic meaning of state, in International and Constitutional 
l^aw, whicli regards the state as an artificial person with 
definite rights and duties, as distinguished from the natural 
person or ordinary citizen. 

We have already seen that Political Science is a parti- 
cular branch of the science of society, or sociology. Society 
IS composed of a number of individuals living 
S*th****^” together and entering into relations with one 
Sute* another. The state is a type of society regarded 
from a definite i)oint of view. Social relations 
vary, and of these political relations form one class : it is 
with these that we are concerned m Political Science. The 
political life of man lends colour to and borrows colour 
from his other social activities. The political relation, how- 
ever, does not either sum up or control the other social rela- 
tions of man. Tolitical order is one of several orders — 
social, uloral, religious — and its distinguishing characteristic 
is the state, witli its visible human institutions of laws and 
government. 

Definitions of the state are as numerous as are the books 
written on the subject. Quoted below are a number of 
modern definitions, given by writers from various points of 
view. The first two are by well-known English lawyers — 
Holland and Phillimore. 

Holland defines the state thus : — 

“A numerous assemblage of human beings, generally 
occupying a certain territory, amongst whom the will of the 
majority, or of an ascertainable class of persons, is by the 
strength of such a majority, or class, made to prevail against 
any of their number who oppose it.” 

Phillimore says that the state is 
“A people permanently occupying a fixed territory, 
bound together by common laws, habits, and customs into 
one body politic, exercising through the medium of an or- 
ganized government independent sovereignty an^ control 
over all persons and things within its boundaries, capable of 
making war and peace and of entering into all international 
relations with the communities of the globe.” 

Bluntschli, the German writer, says : — 

”Tbe state is a combination or association of men in the 
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form of government and governed, on a definite territory, 
united together into a moral organized masculine person- 
ality, or, more shortly, the state is the politically organized 
national person of a definite country/' 

Sidgwick, the well-known English writer on Philosophy, 
Political Economy and Political Science, says that the state 
is a “political society or community, i.e., a body of human 
beings deriving its corporate unity from the fact that its 
members acknowledge permanent obedience to tlie same 
government, which represents the society in any transactions 
that it may carry on as a body with other [K)htical societies.” 
This government, he says, is independent, in the sense that 
it is not in habitual obedience to any foreign individual or 
body or the government of a larger wdiole. 

IVofessor Burgess, of Columbia University, New York, 
one of the greatest modern authorities, says that Ihe state is 
a “particular portion of mankind viewed as an organized 
unity.” Dr. Willoughby, another recognized American 
authority, says that the state exists “wherever there can be 
discovered in any community of men a supreme authority 
exercising a control over the .social actions of individuals 
and groups of individuals, and itself subject to no such re- 
gulation.” Dr. Woodrow Wilson says simply that the state 
“is a people organized for law* within a definite territory.” 

These definitions do not agree in all details. Some 
of them are given from particular 8tandi)oints, and are open 
to criticism on certain points. They contain, however, all 
the essential ideas necessary to the definition of the 
state. The state is a concept of Political Science and a 
moral reality which exists where a number of people, living 
on a definite territory, are unified under a government which 
in internal matters is the organ for expressing their 
sovereignty, and un external matters is independent of other 
governments. 

2. THE ESSENTIAL ELEMENTS OF THE STATE 

The essential elements of the state are thus : first, a 
number of people, or population; second, a definite place of 
residence, or territory; third, an organization unifying the 
people, or government; and, fourth, supremacy in internal 
matters and independence of external control, or sovereignty. 
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1, It is obvious that to have a state, which is a human 
institution, a population of some kind is necessary. No state 

can exist in an uninhabited land; nor can there 
any state if there is no population beyond a 
single family. The family may be a centre round 
which the state grows, but till there is a series of families 
there can be no state. It is impossible to fix a • definite 
number of men for a state. In the modern world we are 
familiar with states in which the populations vary from five 
millions to three hundred millions. Huge states of the 
modern type were quite outside the range of the old Greek 
ideas, where the city-state was the working ideal. 
The city-state, in population, was about the size of a 
small modern municipality. The idea of Aristotle, the 
philosopher of the city-state, was that neither ten nor a 
hundred thousand could form a good state : they were both 
extremes. Many centuries after Aristotle, Kousseau, the 
French philosopher, who lived when vast states of many 
millions existed, thought ten thousand the ideal number. 
Both these writers considered small numbers essential 
to good government. In the modern world other principles, 
such as federalism, empire and nationality, are the deter- 
mining factors in the size of the state, while the perfection 
of government which Aristotle and Eousseau thought attain- 
able only with very limited numbers is now secured by what 
is known as local government. In the modern world the 
population of states varies greatly, from the few thousands 
of Monaco to the many millions of Kussia and tlie United 
States. No limit, either theoretical or practical, can be laid 
down in this respect. 

2. Without a fixed territory there can be no state. The 
Jews, for example, did not form a state till they definitely 

settled in Palestine, .Conversely, the Huns of 
er spite of their prowess and their leaders, 

broke up because they had no real fixed territory. Nomadic 
tribes, which wander from one part of a country to another, 
cannot form a state. 

As in population, so in territory, no limit can be 
laid down. States exist to-day with areas varying from 
eight square miles, as in Monaco, to about nine million 
square miles, as in Bussia. Small states, though they bene- 
fit by being compact and easily governed, are at a 
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great disadvantage in matters of defence and resources as 
compared with larger states. Unless guaranteed by larger 
states, small states are liable to invasion and annihilation 
by greater and more powerful states, as shown by the fate 
of Belgium in the Great War. In very small states 
like Monaco and Guatemala, the resources are insufficient to 
give their citizens the fulness of life and development which 
larger states can afford. Their disadvantages are simi- 
lar to those of small scale as compared with large scale pro- 
duction. 

The older writers on Political Science almost universally 
condemned larger states because of their unwieldiness. To 
govern well a w^ide stretch of territory appeared quite im- 
possible to them. Two things have completely altered that 
point of view — first, the rapid development in transit — 
trains, steamships, the telegraph and aeroplanes — and 
second, the development of local self-government — in the 
wider sense, as in the British Dominions with responsible 
government, and the ‘'states’' of a federal union, and in the 
narrower sense, as in municipalities, counties and districts. 
No principle can be laid down as to the size of a 
state. Size, moreover, is no index of greatness. Kussia, a 
huge state in respect of size, is not so great as the smaller 
France. Great Britain is much more powerful than many 
states ten times her size. There are many other elements 
connected with territory wdiich make for greatness : climate, 
the temperament of the people, geographical configuration, 
and natural resources are all important factors in deciding 
both the size and the greatness of a state. 

That climate has an imj)ortant effect on the development 
of states may be judged from the fact that the highest poli- 
CtiniAte development of the world has been reached 

in tht temperate zones. Extremes of both heat 
and cold affect the physical and mental constitution of the 
individual and also the natural resources of a country. 
Extreme cold, as in the Arctic regions, makes the struggle 
for existence against nature so hard that political life 
is only a secondary consideration. Extreme heat, as in the 
tropics, leads to luxuriant vegetation, ample and easily 
obtainable food, and the enervation of the people. Climatic 
extremes, whether of heat or cold, tend to produce a fatal- 
istic outlook on life which weakens the mainsprings of 
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personal effort. The most energetic political life in the 
world for these reasons has been led in the temperate zones, 
though, with the growth of education, and’ the advancing 
control of mind over matter, the i)eoples living in the areas 
of climatic extremes may develop as surely as, though more 
slowly than, those m temperate parts. 

Geographical configuration is also imi)ortant in fixing the 
areas of states, as well as giving a peculiar cast to 
the character of particular peoples. A glance at 
kt?Con^' ^ world will show how the areas of 

figuration many states are fixed by boundaries provided by 
nature, such as the sea, mountain chains and 
rivers. Geographical unity is an important predisposing 
cause to political unity, as shown by Great Britain, where 
neighbouring nations clearly marked off from the rest of the 
world joined to make one state. One of the chief bases 
of the unity of India is the complete self-containedness of 
the country, bounded as it is by the sea and the great- 
est mountain ranges in the world. In the past the many 
states or subdivisions contained in India were marked out by 
natural boundaries, such as mountain ranges, rivers and 
deserts. 

Geographical conditions have also had much influence on 
the creation of states. In the valleys of the Nile and the 
Buphrates, for example, the early Egyptians and Assyrians 
pitched their camps where nature provided the best condi- 
tions for a settled life. Geography also helps to determine 
the activities of peoples. Rome, for example, became the 
greatest empire in the old world largely because of her geo- 
graphical position, which gave her access to other countries 
by sea. The maritime activity of Britain is explained 
by the very favourable geographical position she occupies in 
Europe. England, France, Spain and Portugal, from their 
natural positions, have been the greatest discoverers, colo- 
nizers and empire-builders of the modern world. The geo- 
graphical position of states also largely determines the 
policy of their governments. England, the United States 
and Japan are at present the greatest mercantile nations of 
the world. The>^ all have powerful navies, to protect not 
only their shores, but their mercantile fleets. The very 
existence of England depends on her sea trade; hence 
arises the necessity of the very powerful British navy. 
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Germany, on the other hand, used to be bounded on three 
sides by powerful states, with no natural defences, 
Germany therefore was a military state, and the necessity 
for defence compelled her neighbours also to support large 
armies. Germany also has a fairly large sea-board, and 
her ambitions were to dominate the world. She therefore 
built a ‘powerful navy, but her geographical position, espe- 
cially in relation to Britain, made that navy of little value 
in the Great War. 

Where nature provides defences, the energies of the 
people can be turned into the channels of peace, not of war. 
The best defences are the sea and mountain ranges though, 
with the new aerial war, natural defences are becoming less 
important. With the advance of invention in transportation, 
irrigation and drainage, geographical configuration as a factor 
in development is becoming of less importance as compared 
to the ingenuity of man. 

Resources, in cereals, minerals, etc., have frequently 
determined the size of states. National strength in the 
Resources world rests on national wealth, and such 

wealth depends on the character of the people and 
the produce of the land. Desire for national expansion 
often arises because of the lack of some important mineral, 
such as coal or iron. In modern warfare, the possession of 
these minerals is indispensable for both defence and attack. 
The resources of a country also determine its economic 
activity and economic activity reacts quickly on political life. 
Discoveries of new wealth lead to immigration, exhaustion of 
old wealth to emigration. Wealth excites covetousness, 
covetousness leads to wars of plunder by the stronger on the 
weaker. 

Besides geography and natural resources, the chief 
influence in deciding the size of states has been policy. 
Policy Rulers, from personal ambition or a patriotic 
idea of aggrandizing their own nation, have, 
through conquest, treaties, or occupation, enlarged the boun- 
daries of their own states, usually at the expense of other 
states. The many elements which enter into policy, such 
as empire, nationality, and desire for natural resources are 
matters for the student of history. The whole range of poli- 
tical history is a commentary on them. 

3» For the existence of a state^ government is necessary. 
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(jovernment in the organization of the state, the machinery 
through which the state will is expressed. A 
settled on a definite territory cannot con- 
stitute a state till some political organization’ 
has been formed. The organization may vary in kind and 
complexity. Government is the organization which shows 
that the essential relation of command and obedience has 
been established. Government exist.s wherever that is con- 
firmed, whether it is in a vast organization like that of the 

United States, or in the simple tribal government of the 

Australian aborigines. The government is the organization 
of the state, the organ of unity, the organ whereby the 

common purposes which underlie that unity are definitely 

translated into practical reality. It is the focus of the com- 
mon purposes of the people. As Professor Giddings says, 
the state is the “chief purposive organization of civil society.” 
Government is the outward manifestation of the state, and 
as such is the organization of the common jHirposes of the 
people. Tt is the organ of the community. 

4. The fourth characteristic of the state is sovereignty. 
This is the supreme element of statehood. It differentiates 
the state from all other social organizations. 
4.Sov«r«ifn- associations exist which can claim a 
^ number of people with separate territory and a 

governmental organization, but there is only one association 
which has all these elements and sovereignty. That associa- 
tion is the state. Sovereignty, in general terms, means 
supremacy. The state is supreme in both internal and ex- 
ternal matters. This sovereignty is expressed through 
government, which is supreme in internal matters, and 
independent as regards external governments. The subject 
of sovereignty is discussed separately in a later chapter. 

Population, territory, government, soveieignty are, thus, 
the essential characteristics of the state. Several other 
“essential” characteristics are given by writers, 
but most of tliem are implied in the above four. 
Uiie* Professor Burgess, for example, gives all-compre- 
hensiveness, exclusiveness and permanence as 
peculiar characteristics of the state, with sovereignty as the 
most essential principle. All-comprehensiveness means that 
the state embraces all persons and associations of per- 
sons within the given territory. Exclusiveness means that 
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there can be one and only one organization of the state. 
Both these are essential to government and sovereignty, as 
we have explained. Permanence means that, whatever 
the form of government may be, the state always continues 
to exist. Governments change from time to time; at one 
period government may be monarchical in form, at another 
democratic. One government may be subdued by another or 
disappear by being absorbed into another; hut mankind 
must continue to live within a state. The state is essentia! 
to the being and well-being alike of man. As Aristotle saiil. 
it arises from the mere necessities of man’s existence and 
continues to exist for the sake of the good life, or for the 
well-being of man. Permanence therefore does not mean 
that this or tliat state continues for ever. So long 
as this or that state satisfies the above criteria, it does 
continue permanently. There is an English constitutional 
maxim which says “The king never dies.” Though the king 
dies or the form of government changes, the state is contin- 
uous. Individual stales do disappear, but their disappearance 
is only the disappearance of a type of government, not 
of the state as such. The state is permanent throughout, as 
permanent as the human minds the unity of which it is the 
fundamental expression. 

Bluntschli, in common with many other writers of a 
similar cast of thought, says that the state is organic, that 
it is a moral and spiritual organism, and 
masculine. These are allegorical descriptions 
th«Sute * corresponding to particular points of view from 
which the state may be regarded. They are not 
of the essence of the conception of state : in fact, as we shall 
see in our analysis of the organic theory, they may be ex- 
pressions of mistaken points of view and theories. 

German writers distinguish two meanings of the word 
state — the idea and the concept of the state. The same is 
true of the word society, which, as Professor 
points out, means both the individuals 
entering into social relations and the union which 
results. According to the Germans, the concept 
of the state is the result of concrete thinking. It refers to 
the actual political types of history. Among these types 
there is one common element or essence, that is the state. 
All actual political types, present, past and future, have this 
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common essence, embodying the idea of the state. The dis- 
tinction is that of the state as it is, as a matter of organiza- 
tion, and the state in general, differences of organization 
being left out of account. Some writers, as Bluntschli and 
Professor Burgess, regard the idea of the state as the state 
as it ought to be, i.e., its final completion, or perfection. 

3. STATE, GOVERNMENT, NATION, NATIONALITY 

In the English language certain terms of Political Science 
are very nearly related in meaning, and the student must 
be able to appreciate the scientific uses of the words. Much 
of the difficulty, as we have seen, arises from the careless- 
ness or inexactness of every-day language. All science 
requires definition, and before we proceed we must distin- 
guish, and define the words state, government, nation and 
nationality. 

Between state and government we have already drawn 
the line of distinction. State is used to denote the sovereign 
unity of a number of people settled on a fixed 
territory and organized under one government. 
Govermncrif is the practical manifestation or 
organization of the state and essential to it. In ordinary 
language state and government are often used interchange- 
ably, but for Political Science a definite distinction is 
necessary. Government is the machinery through which 
the ends or purposes of the state are realized. The state is 
largely an abstraction; government is concrete. Govern- 
ments change or die; the state is permanent. Government 
has power in virtue of its relation to the state. It is not 
sovereign; it has power only because the state grants it 
power. It exercises sovereign power because it is the orga- 
nization or practical medium of the sovereign state. It is 
not even necessarily identical with the form of state. 

The student must familiariz e himself with this distinction, 
as it is the solution of some of our most difficult problems, 
notably sovereignty. Much of the confusion in older writ- 
ings on PoliticM Science is due to the failure to separate 
state from government. Hobbes, for example, the upholder 
of the seventeenth century absolutist theories, declares, in his 
Leviathan, that, if a sovereign dies, the most minute arrange- 
ments must be made for the succession to the throne, other- 
wise the commonwealth, or state, will be dissolved. 
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But the commonwealth does not depend for its permanence 
on the adventitious succession of kings. The king is part of 
the government, but he is not the state. Kings come and 
go; but the state continues to exist as long as tlie common 
mind on which it is founded is able to express itself. 

The words nation and nationality have a common origin. 
They come from the root tiatus, the listin word meaning 
boni. Modern English usage, however, has 
Natio^ity di.stiuct meanings to the words. Yet here 

again language difficulties cause confusion. The 
ambiguity is due |)artly to our inexact everyday speech, 
partly to dissension among Pohti(‘al Science writers and 
partly to the difficulties of translation. 

Only in very recent years has a proper distinction been 
drawn between nation and nationality in the English 
language, and as yet this distinction, far from being observed 
in current speech, is not even universally accepted by writers 
on Political Science and History. Many writers still use 
'‘nation” in our sense of “nationality,” and prefer to use 
“nation-state” for “nation,” in the sense used in this (diapter. 
This confusion in English is increased by tlie use of the 
word nation in the (Terman language. Tn the Cfernmn 
language there is a word nation, which does not express the 
meaning of the same Fifiglish word. The English ecjiiivalent 
for the German nation is nationality . The English word 
nation, in spite of tlie old casual practice and the persistence 
of some .writers (e.g., Hr, Willoughby in his Nature of the 
State\ has definitely a political signification, which the 
Germans denote by the word voJk, which is usually trans- 
lated into English as people. The English word people Jan 
also the French peuple) has its nearest German equivalent 
in nation, the English word nation having its parallel in the 
German word usually translated people. The Germans have 
etymology on their side in the ethnic sense of their word 
nation (from natus, born). But the English language has 
given nation and nationality distinct meanings, and there is 
no reason to confuse issues simply because of etymology. 
Science demands as exact definitions as possible, and if on 
the one hand popular usage is vague and often wrong, on the 
other hand there is no reason to divorce scientific from popu- 
lar usage in words, except (as in the present case to a certain 
extent) when absolutely necessary. 
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Nation is very near in meaning to state : the former lias 
i broader signification. It is the state plus sometljing else : 

the state looked at from a cx*rtain {Kiiut of view 
unity of the (jeople organized 
in one state*. Thus we sjieak of the British nation, 
iieaning the British f>eo|)le organized in one state and 
Kding spontaneously as a unity. On the other fiand we 

hould have hesitated to speak of the Austro-Hungarian 
lation, though we could speak perfectly correctly of tlie pre- 
var Austro-Hungarian stair. There was not that re<pusitc 
inity of jy^irit in the old Austro-Hungarian Union to make 
t a nation. This distinction of nation and nationality is of 
lanunount importance largely because it has not been ob- 
served till quite recently in the literature on the subject. 
h>hn Stuart Mill, wliose chapter on Nationality — in liis 

ieprrsentativr Oovrrnmrnt — is a classic on tliis subject, 
fives a good lead to thinkers by giving clear ideas on both 
lie subject and name of nationality; but even in Mill’s 

rorks the distinction between nation and nationality is not 
irought out. Though T. H. (rreen, the profoundest of 

iipdern Rnglish {lolitical tliinkers, does not deal directly with 
he subject of nationality, be gives, in his Principles 
f Political Obligation , one or two very apposite passages 
egarding the meaning of the word nation. “The Nation,” 
e says, “underlies the state,” and, again, he characterizes 
lie state as “the nation organized in a certain way.” He 
Iso points out that the members of a nation “in their 
orporate or assoeiated notion are animated hy (*ertain 
assions arising out of their organization.” Till recently 
lation and nationality have been used interchangeably; but 
t Ts far better to use them — indeed many present day scier- 
ifie writers do — as two separate terms. As yet the iinfor- 
unate thing about their separation is that they have to 
hare the eommon adjeetival form “national.” Tliey both 
tave the same root, nafus (which shows a racial substratum 
f meaning^, but the one, nation, has definitely become }X)lit- 
?h\ in meaning, the other. nationaJiiy, wdiile it also has a 
ertain {political content, lays emphasis on the root meaning 
f common birth and other common elements (language, tra- 
itions, etc.b usually accompanying common birth. 

Nationality is a spiritual sentiment or principle arising 
raong a number of people usually of the same race, resident 
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on t[»e same territory, sharing? a common lan^ua^e, the same 
religion, similar history and traditions, common interests, 
with common {xjlitical associations, and common 
ideals of political unity. Territory, race, langu- 
age, history and traditions, religion, com- 
mon interests, common |X)litical associations, and com- 
mon hopes of jx)litical unity are the elements on which 
nationality is based. They are the basis of nationality, not 
nationality itself, which is a spiritual principle suf^ervoning 
when some or all of these elements are ])re8ent. Not all of 
these elements taken together, nor any one of them, nor any 
combination of them, will make nationality. Not one of the 
elements is absolutidy essential; nor are all of them taken 
together essential. But every nationality has as basis some 
of them. Nationality is spiritual. The physical element 
mu,st be accompanied by tlie spiritual; otherwise, there is a 
body but no soul. 

Our distinction of state, nation and nationality mii} now 
bo made clear by saying that the nation is the state j>lu^ 
nationality. Almost every nationality either has been a state 
^18 the Scots), or aspires to be a state, wliellier it be 
a new state or the rehabilitation of a previously existing stat(‘ 
(a.s the Poles or Czechs before the war). nationality 
mav be none the less real though it does not wish to 
become a complete organic state. Scotland, for example, 
does not wish severance from the British nation. The cry 
for Scottish Home Rule has few supporters : vid the Rc'ots- 
man is *one of the most distinct persons in the world 
as regards his nationality. Tt may be said, however, that a 
nationality which rests on its past glories and does not wish 
to be a distinct state is in the process of being lost, or of 
being fused in a greater whole. The Scots may be said to 
be in the proce-As of fusion in ‘‘British'' nationality. The 
Americanism “Britisher" already supplants to a large 
extent, to members of other nations at least, the older dis- 
tinctions of English, Scottish, and Welsh. The preservation 
of nationality depends on the preservation of the social and 
political institutions of the populations forming the nation- 
ality. These may be preserved without absolute autonomy . 
A federal* system, which harmonizes the desire 7or sen- 
government with the fact of dependence on a wider state, 
may fully satisfy national needs. 
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Common reftidence on common territory is a very usual 
companiment of nationality but it is by no means 
either essential or universal. A piipulation 
hving together, definitely settled on *a given 
territory, will naturally tend to liave a uni- 

•mity of culture and experiences, or, conversely, a 
pulation living in the cyclopea n *‘disi)ersed state** of wliiel) 
istotle speaks, will more likely form groups with dif- 
ent experiences and pur|x>ses, and thus prevent the growth 
fhe “fi ^i^ud shi p ** so essential to national fusion. Conti- 
ed residence on a fixed territory is rightly set down 
most writers as one of the first elements of nationality, 
is essential, indeed, to the growth of nationality, but it 
not essential to the continuance of national feeling. A 
nadic tribe cannot form a nationality so long as it is 

nadic; but if it settles down for a long period and 

^elopa, it may become distinctly national. If this tribe by 
V chance resumes its wandering, tjuile probably it 
I preserve its nationality. A glance at the existing 

ionalities of the world wull show firstly, that most nation- 
ies have a given territory, the territory and nationiilily 
ing their names to each otlier (Scotland for the 
its, Denmark for the Danes, France for the French, etc.b 
ondly, there are many nationalities distinctly marked as 
h which have not achieved this ideal of a country of 
ir own (as the Slovaks, Slovenes, and Ruthenians in 
?tria-Hungary before the w^ar). Thirdly, several nation- 
ies are scattered throughout the length and breadth of the 
‘Id. This last point shows that common residence on 
imon territory must not be regarded as either a universal 
racteristic of nationality, or essential to its vitality, 
jration does not affect nationality. An Englishman, 
itsman or Irishman is English. Scotch or Irish from one 
of the world to tlie other. The Jews have preserved 
ir nationality in spite of their dispersion. The Czechs, 
they achieved nationhood, were as active nationally in 
United States as in Bohemia, their home. So also were 
Slovaks. One of the biggest and most clearly marked 
ropean nationalities, the Poles (though they have still a 
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Poland), were, and are, almost as dispersed as the Jews; yet 
the Pole keeps his nationality in alien environment, even 
to the third and fourth generation. Dispersion may very 
easily lead to extinction of nationality, e8j)ecially if the 
members of the nationality come into contact with a more 
virile culture. A weak nationality always tends to be 
swallowed up by a stronger. Its culture disapj>ears, or is 
assimilated by the stronger one. Unless the numbers form- 
ing a nationality arc sufficiently strong to transplant their 
own home lives, their nationality is in danger of decay. The 
United States furnishes a gcxxl example of how cultures are 
fused. The descending generations of Czechs, Slovaks, 
Ruthenians or Germans usually become thorough -going 
Americans. 

One of the most universal bases of nationality is com- 
munity of race. This unity of race is characteristic 
of most nationalities, but here again one must not 
be too ready to make it an uiKjualified necessity 
of national solidarity. For one thing mocleru 
races are so mixed that it is difficult to say what is one 
race and what is another race. P^ven the science of 
races. Ethnology, gives no undisputed theoiy of races. 
Opinion on many racial questions among ex})ert8 is, in even 
leading (juestions, confusedly divided. The racial lx)nd of 
nationality, however, need not be so exact as the science of 
ra<‘es demands. Jielief in a common origin, either real or 
fictitious, is a bond of nationality. Every nationality has 
its legendary tales of its non-historic origins, whether it be 
the Patriarchs of the Jews, or Hunyor and Magyor of the 
Huns and Magyars, or the well-known stones of (ireece and 
Rome. Hcientifically sjieaking, a nationality cannot be re- 
garded as a pure family descent. The origins of clans or 
tribes may, with a considerable degree of truth, be ascribed 
to some single progenitor, but national feeling cannot 
emerge without some intermixture of blood. The ius 
connubii, or right of intermarriage, must as a rule precede 
it. A notable instance presents itself before one's eyes in 
India. The caste system is essentially non-national. The 
essence of the Hindu caste system is separation; the essence 
of nationality is solidarity. Were nationality dependent on 
this ius connubii alone, there could be no real nationality in 
India; but, of course, as has just been pointed out, no single 
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ingredient of the Imt given above is essential to nationality, 
liace-unity is one of tlie strongest bonds, not because of the 
ethnological signification of race, but because it implies the 
further unities of common language, common traditions, 
and (oniinon culture. Were tlie real race issue to he the 
criterion, some of the most distinct of modern nationalities 
would at ont^e break uj) the* theory. The English and Scots 
are, to a fair extent, ethnologically the same, but they are 
distinct nationally, (ierinans and English, Dutch, Danes 
and Scandinavians, are rataally more or less homogeneous, 
but nationally they are <juite distinct. The United States — 
the most interesting study in nationality m the world — is 
racially very diverse, hut nationally “American.” 

Uoininunity of language, traditions and culture are elosidx 
eonnected with cuiiunuiuty of race. Language and race 
usually go (ogi'lher. modern Ethnology 

Commufiity jihcs teiins which striclly belong to linguistic 
visions. The woid Aryan, for example, is. 
and Culture ]>i'o[Kn'l\ s(H?aking, a linguistic term, but it is 
univerbally used to designate the “race” of 
people using Aryan languages. So it is \M(h terms such as 
rVal-Altinc and Einno-Ugrain. uscul to distinguish “races.” 
^^ost writers on nationality have laid great emphasis on the 
nm'ssity of common language. Fichte, for example, one of 
tlie chief afKistles of (ieriiuin nationality, declared that 
nationality was a s[>iritiml thing, a manifestation of the mind 
of (hhI. its chief bond of union being language. I^anguage 
is developed from, ami eonnected with, coiumon exjfienenees. 
interests and ideals. It really forms the basis of the othei 
elements, ('omninnity of interests c>r ideals i.s no bond ot 
unity unless they can be understood, and language is 
the vehiele of understanding. Most of^the recent European 
national movements turned largely on n^ftional language, 
e.g., the Polish and liohenuan movements. The obverse b 
seen m the (fenmin and Magyar jxihcy of suppression 
of languages of subject nationalities. That language alone 
must not he taken as a determinant of nationality is shown 
by the United States, which ust^s the English language but 
has its own nationality; and again by Switzerland, in w’hieh 
there is one nationality with three distinct languages. 

This community of language, implying common inter- 
course, common culture, and, as is usually the case, 
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accompanying a real or fictitious common ori^nn and common 
history, is vitally im|H)rtant to nationality. The ^^reutest 
barrier to intercourse between }>eoples used to be mountains 
and seas. These are now overcome, but there remain the 
barriers of laiifrua^e. and in this connectum the modern 
world witnesst?s two diametrically oj)|K>sed tendencies. On 
the one liand, many zealous jieoplc believe, and try to trans- 
late their faith into fact, that there should he one universal 
lan^ma^'^e. On the other hand one of the (diief pleas of all 
nationalists is lan<:rua”e. 1'hus Bohemia for the ('zt^dis 
means a (V.cch lan^maj.*e bir a Ozcch f)eoj)le. The national 
movements of tlH‘ Slovaks and Slovenes and other small 
nationalities mainly turned on lanj^ua^^e. .\t the present 
time there an' distiia t iiKnements in India in favour of om* 
Indian language and for the eiuounif^ement ot all Indian 
lan; 4 uagi*s. 

Kehi^tion is an iin{.>ortant basis of nationality, but hislorj 
provides many examples of nationalities which have deve- 
lojK'd in spite of religious dilferences. An 
huportant distinction must he kept in mind 
in lliih t‘onn<‘(*tion. Naliuiial union, other things 
being e<jual,is not likely to be strong and lasting wliere 
there are fundamental differences m faith, as between 
(‘hristianitv and Mohaminedanisin. Nationality may deve- 
lop in spite of difff*ren<'e of srei. 'J'hc Sf*rl)o-( roatian 
national movement is a case in j>uint. The Serbs are mainly 
Orthodox; the C roats, almost to a man, are Komun ('atholK'. 
The language of Serbs and (’roats is tlie same (though 
written in a different script), their traditions and culture are 
similar, hut their religious si'cls are distinct. Nono the less 
the bridge of union lias been built m spite of sectarian 
differences. In the new Herb, (‘roat, and Slovene State, 
which includes the did Serbia, Montenegro, Bosnia, Herze- 
govina, Dalmatia, Croatia-Siavonia, Slovenia, and Voyvo- 
dina, there are over one and a quarter million of Moslems 
who must either migrate from a unified Jugo-Slavia or be 
content to remain a hostile minority. The Magyars and 
Turks, sons of the same legendary father, are racially the 
same, with close affinities in language; but their religious 
separation into Christians and Moslems has for ever destroy- 
ed hopes of national reunion. Religion c‘an undoubtedly be 
a strong incentive to national feeling. The identification 
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ingredient of the list given above is essential to nationality. 
Ka(X‘-unity is one of the strongest bonds, not because of the 
ethnological signification of race, but because it implies the 
fnrtlier unities of common language, common traditions, 
and ('ommoii culture. Were the real race issue to be the 
criterion, some of (he most distinct of modern nationalities 
would at once hn^ak u[> tlu* theory. The English and Scots 
are, to a fair extent, ethnologieall^ the same, but they are 
distinct nationally. (Jermans and English, J)utch, Danes 
and Scandinavians, are racially more or less homogeneous, 
hut nationally they are quite distinct. The Enited States — 
the most interesting study in nationality in the world — is 
raeiall\ \ory diverse, l)ut nationall> “Ameru^an.” 

('ouimumty of language, traditions and culture are closeh 
c()!iiiec((‘d witli community of ra(*e. Eanguage and race 
usually go together. h>v<‘n modern Ethnology 

Community t(‘rms wliicli strictly Ixdoiig to linguistic 

divisions 'The woid Aryan, lor examjile, is. 

and Culture pro|u'rl\ sfieaking, a linguistic term, but it is 

universally us(‘d to designate the “race” of 

f)('()|)le using Arvau languages. So it is with terms such as 
Tral-Altaic and l^^mno-Ugrain, used to distinguish “races.” 
^^ost writers on nationalitv have laid great emjihasis on the 
neeessily of common language. Eiehte, for example, one of 
the chief afiostles of (Jerman nationality, declared that 

nationality was a sf)intual thing, a manifestation of the mind 
of (lod, its chad’ bond of union being language. Language 
is developeil from, and connected with, common experiences, 
interests and ideals. It nnilly forms the basis of tlie oihei 
elements, (’ommunitv of interests or ideals is no bond of 
nnity unless tlu\v can be understood, and language is 
the vehicle of understanding. Most of tiie recent European 
national movements turned largely on ir’tioiiai language, 
e.g., the Polish and liohemiaii movements. The obverse is 
seen in the (lerinan and Magyar policy of suppression 
of languages of subject nationalities. That language alone 
must not be taken as a determinant of nationality is shown 
hv the United States, winch uses the English language but 
has Its own nationality: and again by Switzerland, in whicli 
there is one nationality with tliree distinct languages. 

This community of language, implying common inter- 
course, coimnon culture, and, as is usually the case, 
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accompanying a real or fictitious common origin and common 
liistory, is vitally important to nationalit\ . The pjreatest 
barrier to inter(‘oiirse between peoples used to he mountains 
and seas. These are now o\ercome, but there rtMiiain the 
barriers of lan^ma;j:e, and in this connection tlie modern 
world witnesses two diametrically opposed tendencies. On 
the one hand, many zealous people believe, and try to trans- 
late their faith inti) fact, (hat there should he one universal 
lan^oia;.{e. On the other liand one of the chief pleas of all 
nationalists is lan^ua^e. ddms Bohemia for the C’zi'chs 
means a Czech lan^nia^c for a ('zech pco])le. Tlie national 
movements of the Slovaks and Slovenes and other small 
nationalities inamlv im-ned on lan^ua^^e. At the jiresent 
time there are distiiud movements m India in favour of oiu* 
Indian language and for the encouragement of all Indian 
languages. 

Jieligioii IS an important basis of nationality, but hisloiy 
provides many examples of nationalities wliieli have deve- 
^ l()[K‘d in sj)ite ol religious dilforences. An 

orR^rjion distinction must be ke])! in mmd 

111 this eomu‘ctioii. National union, othtu’ things 
being eijiial, is not likelj to be strong and lasting where 
there are fundamental ditl’erenees in faith, as between 
Christianity and Alohammedanism. Nationality may deve- 
lop in sfiitc ol ditri'ieiice of .vccC The Seila^-Croatian 
national movement is a case in jioiiit. The Serbs are mainly 
()rtlK)dox; the Croats, almost to a man, are Boimin ('alholic. 
The language ol Serbs and (Toats is the same (though 
written in a difTerent script), their traditions and culture are 
similar, hut their religious sects are distinct. None the less 
the bridge of uuion has been built in spite of sectarian 
differences. In tlie new Serb, Croat, and Slovene State, 
which includes t)»e old Serbia, Aloiitenegro, Bosnia, Herze- 
govina, Dalmatia, Croatia-SIavonia, Slovenia, and Voyvo- 
dina, there are over one and a (juarter million of Moslems 
wlio must either migrate from a unified Jugo-Slavia or be 
content to remain a hostile minority. The Magyars and 
Turks, sons of the same legendary father, are racially the 
same, with close affinities in language; but their religious 
separation into Christians and Moslems has for ever destroy- 
ed hopes of national reunion. Religion can undoubtedly be 
a strong incentive to national feeling. The identification 
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of Protestantism with patriotism, for example, made 
England defeat Spain in the time of the Armada. The 
State and Church for many centuries in Western history 
were so much interrelated that the finest logicians of the 
time could not satisfactorily demarcate their spheres. Their 
affairs were so inextricably connected that in mediaeval and 
early modern times state wars were church wars and church 
wars state wars. The conjunction of church and state meant 
very intense patriotism; and in the modern world, where the 


church has, relatively to the state, receded to the background, 
patriotism is based on other and new ideals. Yet this also 
must be noted that religions, either as a whole or in their 
sects, are powerful agents of dissolution. 

Political union, eitlier pa.st or future , .is one of the most 
marked features of nationality, so marked indeed that of the 
various unities it may almost be said to be 
UnioiT^* the only essential. A nationality lives either be- 
cause it has been a nation, with its own territory 
and state, or because it wishes to become a nation with its 
own territory and state. Most of the vocal nationalities of 
the modern world depend for their national vitality on the 
fact that they aspire to nationhood. The extreme expression 
of this tendency is the cry “one nationality, one state” — 
an aspiration which, if carried to its logical extreme, is dan- 
gerous and deleterious. The feeling of nationality , in fact, 
often emerges only through opposition of the ideals of a sub- 
ject unified population to those of its masters. Mis- 
government is a prolific parent of nationality. On '•the other 
hand, a population living for a considerable period under one 
state, if that state is tolerant in its ideas and practice, tends 
to become one nationality. A prominent example is the 
United States, where peoples of many different nation- 
alities have been fused in the one Am^ican nationality. 
The terms German- American, Czech- American, and the like, 


indicate the process of fusion. The population of the United 
States is composed largely of immigrants who in the 
first generation are pure Englishmen, Scotsmen, Germans, 
Poles, Magyars, or Czechs. Their children become political 
half-castes, and the third and fourth generations lose their 
parental prejudices and become pure Americans. Common 
political union is the most powerful, though not the only 
agent in such a fusion. 
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Common interests are likewise closely connected with the 
development of nationality. A population which is clearly 
marked off from others by characteristic com- 
S^Intercsts industries tends to develop a charac- 

teristic nationality. These interests need not be 
merely connnercial. They may be diplomatic. Common 
interests ’ are rather aids towards strengthening union 
than fundamental agents of union. They have had their 
importance in conjunction with other elements more than by 
themselves, ff^'liey have played their part in nationalities 
such as the Dutch and Belgian, but, were they the 
sole determinants, Holland and Belgium would probably not 
exist at all. They were obvious considerations in the Anglo- 
Scottish Union of 1707, but they are quite discounted in 
Noj’th America where the material interests of the United 
States and Canada are very much the same. With the co- 
operation of other agents, we see it working in the British 
Responsible colonies where distinct colonial nationalities in 
the Australians, South Africans, etc., are visibly developing. 

Nationalities are based on some or other of the 
above factors; but nationality is spiritual, formed by com- 
Conclusion ideas acting on a number of minds. Its 

natural basis may be one element or a combination 
of elements : in itself it is essentially spiritual, usuallj' 
seeking its physical embodiment in self-government of some 
form. Self-government once attained, the national ideal 
no longer an ideal but becomes a realized fact, and 
s therefore dormant, to be revived h} some external danger 
[o the state. The various “unities” given above are the 
chemical elements of the protoplasm; the ideal gives the life. 
Et is necessary to emphasize this, for many theorists have 
tried to sum up nationality in one, some or all of these 
“unities”. Certain writers have argued that the economic 
motive (common interests) is the main bond of nationality. 
Economic forces have played their part, a powerful part, in 
moulding new nationalities, and states have not been blind 
to the importance of this force. The Germans, for example, 
tried to supplant Polish nationality by “planting” Poland 
with Prussian peasants; but history, instead of teaching how 
economic forces have made nationalities, shows rather how 
nationalities have lived in spite of economic forces. "J 

Nationality may exist before national ideals are definitely 
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talked of in the press or on the platform. The conscious- 
ness of social union emerges from the natural fact of social 
grouping, but only gradually does the national self emerge 
as a definite group force as distinct from other group forces. 
From the lowest form of tribal group-consciousness the 
feeling of community develops till, in more advanced forms 
of social organization, it is complex and difficult to analyse. 
The child is born into his social group, and gradually 
assimilates the particular customs, traditions, mannerisms 
and mental outlook of his group. He feels a pride in his 
own characteristic culture, even though it may be only 
parochial. His culture is his own : he rejoices in it, and 
feels as a j^ersonal insult any slur cast on his own community. 
Nationally, thus, the individual becomes a type living in a 
society of such types and to preserve his community he is 
willing to surrender himself for the general good. Not every 
individual, of course, js as intensely national as this. But 
national feeling always has the double aspect of altruism 
and egoism, each of which aspects may go to extremes. The 
extreme of egoism leads to the desire of domination, to the 
pride of type which insists on the imposition of its Kiiliur 
or mental and moral habit-code, on everyone else. This, in 
part at least, is the explanation of the German imperialism 
which led to the Great War. The extreme of altruism takes 
the form of an exaggerated, nervous, unreasoning patriotism 
resulting in sacrifices superficially noble but in reality 
wasteful. 

5. NATIONALITY AS A FACTOR IN PRACTICAL POLITICS 

As a principle of practical politics nationality belongs to 
the nineteenth and twentieth centuries. The Congress of 
Vienna in 1.814-15, at which tiie map of Europe 
The Growth wag resettled after the Napoleonic struggles. 
Nationality represents the high water-mark of the previous 
determining factors — ^policy and dynasty. In the 
eighteenth and previous centuries boundaries were fixed 
according to the policy of individual states or the desires of 
individual rulers. Kings waged wars for aggrandizement of 
their territories on the old feudal theory that to rule 
and to own were synonymous. Personal ambition or greed, 
arising often from the patriotic desire to enlarge the state 
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boundaries and add large numbers to the population, made 
supreme the idea of conquest as the decisive element in fixing 
the size of states. Heedless of the wishes of the people con- 
cerned, the stronger seized the territory of the weaker. 
Sometimes small states were allowed to exist, pot from any 
desire to meet the wishes of the people, but to suit the 
defensive or offensive aims of the greater states. 

Though feudalism had disappeared long before the 
eighteenth century, certain feudal ideas survived the actual 
feudal system. One of these — ^and a most imj^ortant one — 
was the idea that the king was owner of the nation’s land. 
This led frequently to division and sub-division of territory 
among the king’s family, just as a private landlord often 
does now. Large portions of territory could be inherited in 
this way, and in the same way, could be given as a gift or 
dowry. State boundaries, therefore, were largely at the will 
of royal families or dynasties. For centuries this was the 
accepted rule; the people as well as the rulers were imbued 
with the old feudal ideas. Neither did the kings take the 
will of the transferred or conquered peoples into account, 
nor did the people themselves regard such consideration 
necessary. It is no matter for surprise then that frequently 
in one state resided the most heterogeneous collection of 
peoples, castes and creeds. 

In spite of this, some of the greatest nations in the West 
achieved nationhood early, and the fact that they had no 
national difficulties partly accounts for the late 
UsDevelo of nationality as a practical ques- 

ment*'^*^** tion. The national boundaries of England, 
France, Spain — all leading powers in Europe? for 
several centuries — were settled relatively early in modern 
history. Because they had no national difficulties them- 
selves, they were not likely to be affected by the practical 
aspect of nationality. Besides the national elements in the 
wars of modern history, such as the Dutch struggle against 
Spain, three things have acted together to break up com- 
pletely the old feudal and dynastical ideas. The first is the 
spread of enlightenment to the masses; the second, the par- 
tition of Poland; the third, the French Eevolution. 

1. Nationality is a sentiment which is stronger or weaker 
as the circumstances in which it occurs vary. With the 
raising of political consciousness by means of education, 
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national feeling is strengthened. Often, it is true, in spite 
of the ignorance of the masses, the thread of national senti- 
ment has remained unbroken for centuries. 
ofEnH^hun often been preserved for centuries in 

ment * spite of both conquest and ignorance. With 
the growth of enlightenment, the common ideals 
are not only better understood and appreciated but more 
talked of and written about. Education raises the dignity 
of the individual, and brings forward claims of personal 
freedom. Personal freedom leads to tlie idea of national 
freedom. The demand for personal freedom leads to demo- 
cracy, and nationality has developed by the side of demo- 
cracy. The Great War was the culminating point of 
the struggle, for in that war democracy was fighting auto- 
cracy, and natJonality fighting dynasty. 

2. The Partition of Poland, by which dynasties by 
su|ierior force took advantage of an unwilling people, stands 

out as one of the most callous acts in history. 

elective kingship, which her 
Poland neighbours, Kussia, Prussia and Austria regarded 
as dangerous to their own hereditary principle. 
In 1772, at the suggestion of Frederick tlie Great of Prussia, 
these three powers agreed to what is known as the First 
Partition. Each leceived a certain amount of territory, 
but Poland, roused by their theft, abolished the elective m 
favour of a hereditaiy monarchy, and began to reform herself 
in other ways. The fact that Kussia supported the old sys- 
tem drove the Polisli rulers to ask the help of Prussia. 
Prussia not only refused assistance, but sent an army to 
occupy part of Poland. This led to the Second Partition in 
1795, whereby Prussia, Kussia and Austria divided the whole 
of Poland among themselves. « 

Like the Jews of old, the Poles scattei^ed to all jiarts of 
the world, carrying with them not only burning indignation 
at the rapacity of the neighbouring dynasties, but also the 
fervid desire for the re-establishment of their old state. 
They became political agitators in every state of Europe, and 
so strongly did they press their claims that thinkers were 
forced to recognise that there must be some juster principle 
for settling the boundaries of states than that shown by the 
plundering rulers of Russia, Prussia and Austria. 

3. The French Kevolution completed the work of the 
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Polish partition. The French Kevolution was not primarily 
a matter of nationality, for the French national 
French* boundaries had been settled long before 1789. 
Revolution was primarily a social revolution, but in- 
directly it fanned the national flame. The 
execution of the king, Louis XVI., was a severe blow to 
the rights of dynasties. If the French, with their nation- 
hood complete, could behead a king, surely other national- 
ities, ruled not by their own but by foreign rulers, could 
dispute the rights of dynasties. Not only so, the French 
Revolution awakened the peoples who had for several 
centuries been sleeping under the feudal system and its 
results. The French Revolution threw off the old social and 
political order and decided to begin anew. To begin anew 
required the formulation of new principles of political order. 
The central doctrine was liberty, interpreted both as indi- 
vidual and constitutional liberty. Class privileges and 
effete constitutions alike had to be abolished, and the new 
order was to be founded on the sovereignty of the people. 
The doctrine of the general will propounded by Eoussec^u, 
the apostle of the French Revolution, implied tlie rights pf 
nationality and self-determination. The people, he said, 
should be free to determine with whom they are to associate 
in political union. The triumph of democracy was the first 
result of the Revolution. This was succeeded by the con- 
quests of Napoleon, which apparently dealt a death blow^ to 
nationality. At the Congress of Vienna in 1814-15 the map 
of Europe was drawn on the principle not of nationality but 
of dynasty. Instead of granting the right of self-determina- 
tion to nationalities, the Congress restored the pre-Re volu- 
tion system. Poland was not restored to statehood; Norway 
was joined to Hwedia, and Belgium to Holland; Germany 
and Italy were re-^established in their possessions of the pre- 
vious century. 

The overthrow of Napoleon, like the overthrow of Spain 
in the Netherlands, was really due to the national forces 
opposed to him. As the century advanced, national feeling 
became strong enough to destroy the basis of the Vienna 
settlement. The Congress left six separate questions of 
nationality to be solved : — (1) Belgium and Holland, joined 
as the Kingdom of the Netherlands; (2) Germany, divided 
into thirty-eight sovereign states; (3) Italy, with eight 
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separate governments; (4) Poland, divided between the 
three neighbouring powers; (5) Austria, with several dis- 
tinct nationalities — German, Magyar, Polish, Bohemian or 
Czech, Ruthenian, Slovak, Moravian, Roumanian, Slovenian 
and Italian; and (6) The Turkish Empire, in which the 
IMrks ruled five distinct Christian nationalities. Practically 
all these questions have been solved. Belgium separated 
from Holland in 1830; Germany and Italy, each after a long 
struggle, achieved their present nationhood in 1871 and 
1848-70 respectively. The new principle of self-determina- 
tion was particularly discernible in the Italian union where 
some of the smaller states were actually asked to select their 
government by plebiscite. Greece, Roumania, Serbia, Bul- 
garia and Montenegro all achieved independence during the 
century. The Great War was fought largely on the prin- 
ciple of nationality, and the various peace treaties have solved 
the remaining questions. Alsace-Lorraine has been returned 
to France; Poland again is independent; the various subject 
nationalities of Austria-Hungary have either been given inde- 
pendence or have been allowed to join those with whom they 
have political and national affinities. 

6. ‘one nationality, one state' 

One of the most common characteristics in modern nation- 
alities is the desire to become nations, or to be incorporated 
in independent states. Their common ideals, it is said, 
require a common organization to give them reality. The 
extreme formula of this idea is “one nationality, one state.” 

It is impossible here to do more than mention a few 
leading considerations arising out of this doctrine. In the 
first })lace, the rights of nationalities are not 
Rights of absolute. No nationality li^s a right to dis- 
member the state of which it is a part, unless 
that state so cramps the members of the nation- 
ality that the continued existence of the nationality and its 
traditions is threatened in such a way as to impair the moral 
lives of its members. All national claims are conditioned by 
the paramount claims of the state of which the nationality 
is a part, but the claims of the state may be of such a nature 
as to make the continued existence of the nationality im- 
possible. In such a case the ultimate issue may be force. 
The ultimate justification of state and national rights alike 
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is the common good, and- in a struggle of nationality and 
state the issue is to be judged accordingly. 

In the second place, while some nationalities may be 
vigorous enough in themselves to resist the influences of 
others, that is, strong enough to preserve their 
of*Nat^na*! identity, others tend to be absorbed by 

ities ' stronger neighbours. A more advanced or 
stronger type of civilization tends to swallow up 
a weaker. The attempt of the Germans to subdue the Poles 
by settling Germans on Polish territory, so far from succeed- 
ing, actually resulted in many of the Germans becoming 
Poles. The Polish nationality, instead of being absorbed, 
proved itself capable of absorbing others. The same is true 
of the French in Alsace-Lorraine. But in Germany itself 
are smaller sections of non-Germans called the Wends, who 
can scarcely be said to be sufficiently strong to establish a 
state on national grounds. They will be absorbed by 
the stronger culture around them. In America and New 
Zealand potential nationalities in the Eed Indians and 
Maoris have been absorbed by their more virile environment, 
with a distinct gain to the general forces of civilization. A 
similar process is observable in India, where the primitive 
tribes tend to be absorbed by the stronger civilizations around 
them, e.g., the Santals by the Bengalis. 

The process of absorption is most observable in the United 
States of America, into which annually pour many thousands 
of immigrants from Europe. In most cases these new- 
comers preserve their nationality, but in the second generation 
they fuse with the Americans. 

It is very difficult to say whether any given nationality 
deserves statehood. Underlying all political life there is 
the moral and social ideal of the common good. This com- 
mon good is real!/ the criterion of national life, and, as the 
view of man is limited, it is impossible to say with any 
finality whether the incorporation of a given nationality in 
a state is for the common good. Most thinkers look forward 
to a final unity of mankind. That unity must be a unity of 
various types and qualities. Diversification of elements gives 
a fuller meaning to the unity; on the other hand, too great 
a diversity may destroy or prevent the unity. 

In the third place, the so-called rights of nationalities, 
apart from the difficult question of “one nationality, one 
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state” are (1) the right of each nationality to its own 
language; (2) the right to its own customs; 
Lift of (3) the right to its own institutions. These 
National-^ rights, as we have shown, are not by any means 
ities absolute. Language, combined with political com- 

munity, IS one of the most necessary elements in 
nationality. But it is questionable how far national langu- 
ages should be fostered. As a rule each language has certain 
qualities which give it a claim for existence. The song 
literature of one, the music of another, the peculiar method 
of expression of another, the interest to the comparative philo- 
logist and anthropologist of them all : these may be 
excellent claims to existence. On the other hand, it may be 
argued that the erection or perpetuation of linguistic barriers 
does not serve the well-being of humanity. The common 
aims and ideals of mankind are best appreciated when they 
are understood through the same tongue. At the present 
moment, on the one hand we hear of the rights of nation- 
alities to their own speech, and on the othe r, of the abolition 
of the differences between peoples by the institution of a 
(common language. The artificial fostering of language as a 
national element is a [)articularly questionable policy. Lan- 
guages, like cultures, are absorbed by stronger’ neighbours, 
(laelic is pra(‘tically dead in Scotland, though as a lan- 
guage it will continue to be studied for its liter- 
ature and philology. In India, there are several hundreds 
of languages, and if is questionable whether all these 
languages should be encouraged to become living langu- 
ages for national groups. Even now there is a strong 
movement in India in favour of a single language and 
alphabet, ddie same is true of customs and institutions. 
Higher civilizations, without objection from the advocates of 
the rights of nationalities, have suppresse(^ customs and in- 
stitutions in lower civilizations which they regarded as 
evil. Sometimes national customs are suppressed for the 
salvation of a state in which the nationality is either proving 
dangerous or is hindering development. Such was 

the cause of the suppression of the wearing of the kilt, 
the national dress of the Scottish Highlanders, by the Earl 
of Chatham after the Stuart rebellions in Scotland, It 
cannot be said that the suppression injured Scotland, wliile 
it helped in the unification of Great Britain. 



THE NATURE OF THE STATE 


41 


In the fourth place, in the modern world, development is 
taking place in two opposite directions — nationalism and 
anternationalism. Many thinkers ex>nsider the 
tionansin solution of woiid politics to lie in federalism. 

Federalism is an attempt to reconcile two 
opposites — local independence and central government over a 
large area. The claims of nationality may be satisfied 
by federalism, a form of government which may be a 
solution to the difficulties of both nationalism and interna- 
tionalism. 


It is impossible to lay down any hard-and-fast rules or 
principles. Rights exist in the state, which is founded on 
the common well-being of man, and the only general prin- 
ciple which we can extract from the many-sided question of 
nationality is that nationality, with national language, cus- 
toms, and institutions, is to be fostered only in so far as it 
is conducive to the common well-being. 


7. THE ORG\NTC NATURE OF THE ST\TE 

We have already seen that Bluntschli mentions the organic 
nature of the state as one of its essential characteristics. 
The Organic hving organised entity, not a life- 

Analogy: Icss insti’iimeiit. Its organism, he says, is a copy 

Bluntschli’s of a natural organism, particularly in the follow- 
Opinion respects : — 

(a) Every organism is a union of soul and body, i.e., of 
material elements and vital forces. 

(h) Although an organism is and remains a wJiole, yet in 
its parts it has members which are animated by special 
motives and capacities, in order to satisfy in various ways the 
varying needs of the whole, 

(c) The organism develofis itself from within outwards and 
has an external growth. 

He goes on to show liow there is a body and spirit in the 
state, how it is organized with different functions in its mem- 
bers, and how^ it grows and develops. He also ascribes to 
it a moral and spiritual personality, which, in contrast to 
the feminine church, is masculine. 

The organic analogy is a very old one, in fact it 
is one of the commonest comparisons in Political Science. 
It has come particularly to the forefront since the 
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appearance of the theory of evolution. It appears in Plato, 
and in Aristotle, who compared the symmetry of the state 
to that of the body. In mediaeval writers it is 
istorica particularly prolific, and like most of the theories 
of that age it was used as a polemical weapon. 

Mankind as a whole was regarded as an organism. This 
idea of organism, clothed in the religious language* of the 
day, was based on St. Paul’s statement that the 
Use of the Church was a mystical body whose head was 
the^Middle Christ. Church and State each adopted the 
Ages idea, the imperialists holding that the Emperor, 

and the ecclesiastics that the Pope, was the head 
in this world of the mystical body. As obviously a two- 
headed organism was' unnatural, some thinkers held that 
there were two bodies, each with its own head, and both 
part of a greater body whose head was God. Prom this was 
concluded that, instead of being mutually exclusive, the 
Kmpire and Church should live together in amity, as they 
were really parts of one whole. Others used the analogy to 
discredit the state. The soul and body were the counter- 
parts of the duirch and State, and as the soul is greater 
than the body, so was the Church greater than the State. 
Not only were the Church and Empire compared to organ- 
isms, but the analogy was used for individual groups and 
states, and even in these early writers we find excesses of 
analogy such as occur later in the works of Herbert 
Spencer. Nevertheless, in spite of many crude comparisons, 
some of the mediaeval writers show a very reasonable use of 
the analogy. John of Salisbury, a twelfth century ecclesi- 
astic and philosopher, held that a well ordered constitution 
consists in the proper apportionment of functions to 
members of the body and in the proper condition and 
strength of each member. The members^- he said, must 
supplement each other, and as the body is joined to the head, 
so the unity of the state depends on their coherence among 
themselves and with the head. Another writer, Ptolemy of 
Lucca, starts his deliberations on political matters thus — 
“For as we see that the body of an animal consists of con- 
nected and co-ordinated members, so every realm and every 
group consists of diverse persons connected and co-ordinated 
for some end.” This is a perfectly orthodox modern view. 

Other well-known mediaeval writers, such as St. Thomas 
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Aquinas, Ockham, and Marsiglio of Padua, give the analogy. 
Ideas which are still very common were all voiced then. The 
idea of membership, for example, was developed to show 
tlie place of the individual in the various political and ecclesi- 
astical groups. Growth, development, differentiation of 
function, the existence of the nervous system, and other 
points were used for various purposes, the common centre 
being the Church and State controversy. 

Passing from mediae valism to the modern world, we find 
the analogy common property. Machiavelli uses it with 
great effect on occasion, while one of the most 
History**^” trenchant chapters in Hobbes’s Leviathan 
(entitled “Of Those Things That Weaken or 
Tend to the Dissolution of a Commonwealth”) carries 
out a thoi‘ouoh--going parallel between the diseases of the 
body and the weaknesses of a commonwealth. “Amongst 
the infirmities of a commonwealth I will reckon, in the first 
place, those that arise from an imperfect institution and 
resemble the diseases of a natural body which proceed from 
a defectuous procreation.” And he goes on to speak of the 
equivalents, in the commonwealth, of boils, scabs, and wens 
in the body organic, as well as of pleurisy, ague, and lethargy. 

The most elaborate modern analogy between the state 
and the living organism has been given by Herbert Spencer. 
A brief exposition of his theory will show both its virtues 
and weaknesses. 

Spencer holds that society is an organism. The attri- 
butes of each are similar. The permanent relations existing 
between their various parts are the same. The 
dTs^cncer’s point which makes society an organism is its 
Theory growth. A living body grows and develops; so 
does society. The parts of each become un- 
like as the bodi'^s grow, and as they become unlike they 
become more complex. There is a progressive differentia- 
tion both of structure and of function in society, but this 
differentiation does not mean separateness. The functions 
are interrelated, so much so in fact that they can have no 
meaning otherwise. Just as the hand depends on the arm 
and the arm on the body and head, so do the parts of the 
social organism depend on each other. Every living body 
depends for its very life on the proper co-ordination and 
interrelation of the units. The life of society depends on 
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exactly similar conditions. x\nother point of comparison is 
that in each case the life of the whole may be destroyed 
without immediate destruction to the parts, or the life of 
the whole may be continued longer than the lives of the 
units. But between the two there are points of difference. 
The parts of an animal body form a concrete whole, but m 
society there is no concrete whole. T^he parts are separate 
and distinct. Yet the social organism is made a living whole 
by means of language, whch establishes the unity which 
makes social organization possible. The cardinal difference 
between the one and the other is that m a living body con- 
sciousness is concentrated in one definite part of the whole; 
in society it is spread over the whole. Hence, argues 
Spencer, not the good of the whole but only the good of the 
units IS to be sought in society. (This is the basis of 
Spencer’s individualism.) 

Spencer goes on to show how society grows and develops 
like a living body. Both begin as germs, and, as they grow, 
they become more complex. I^he structure which they 
finally reach is far more complicated than the simple unit 
frqm which they develop. In the body politic, as in the body 
natural, growth goes on either by simple multiplication of units 
or by union of groups. Society never reaches any consider- 
able size by simple multiplication : union of groups makes 
larger societies. Integration takes place in society as it does 
in the animal body in the formation of tlie mass : it also takes 
}3lace in the simultaneous process of the cohesion of the parts 
making up the whole. 

Spencer gives a number of structural analogies between 
society and the living organism. Each has its organs — the 
animal its organs of alimentation : society its industrial 
structures. Just as in animals of low t\pes there is no real 
organ, hut only a number of parts acting ar. an organ, so in 
social development there is a primitive stage where each man 
(‘arries on his work alone and sells his produce to others. 
Then, in the course of evolution, comes the cluster of 
colls in the animal; the social parallel is the group of fami- 
lies clustered together in a fixed locality where each 
does its own work. Then as the developing animal requires 
a more active “glandular” organ, so society passes from the 
household to the factory type. JJie analogy again is evi- 
dent in the functions the living organism and society per- 
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form. A simple animal, if cut in two, will live on as before : 
so a simple form of society, such as a nomadic tribe, can 
easily be divided. But to cut a highly organized animal (as 
a mammal) in two means death. Likewise to cut the country 
of Middlesex off from its surroundings would mean death, 
for the social ])rocesses would be stopped by lack of nutrition 
or supplies. Again, increase in the development of animals 
means increase in the adaptation of particular organs for 
particular functions. Ho also specialization takes place in 
society, and specialization in each, wliile it implies adapta- 
tion for one duly, means unfitness for other duties. 

In the social as in the individual organism there mv 
various systems. These are (a) the sustaining system, (b) 
the distributory system, and (c) the regulating system. The 
first constitutes the means of alimentation in the living or- 
ganism and production m the body politic. Just as the 
foreign substances which sustain the animal determine the 
ahrnentary canal, so the different minerals, animals and 
vegetables determine the form industrialism will take in a 
given community, The second (distributory) is the circula- 
tory system in the organic* body : m the body politic 
its parallel is transportation. The vascular system in the 
body has its social eiiuivalent m mads and railways. The 
third, the regulating system, is the nervous and nervo-motor 
system in the animal; in the body jiolitic it is the govern- 
mental-military. 

The organic analc:)gy in Political Science performs a use- 
ful function. It emphasizes the unity of the state, the 

dependence of individuals on each other and on 
Criticism: the stat© as a whole, ddie individual properly 

Dangers^o^ uiiderstcxid IS not an individual in the sense that 
the Theory he IS distinct from society. Each individual is 
essentxarlly a social unit. He cannot be separated 
from society, just as the hand or leg, without losing 

its virtue, cannot be separated from the body. The state 
also depends on the individuals composing it. So far the 
organic idea is invaluable. It points out the intrinsic 

connection of tlie individual with the state and the state with 
the individual. The analogy, again, if properly used, is harm- 
less. One can no more object to a writer saying that the 
state is like a body than he can to the common analogy that 
the state is like a building. 
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The danger of the analogy lies in the qualification “if 
propel]} used.” The analogy has been used with various 
degrees of thoroughness for various purposes. 
calE*ffect8 writers of the Middle Ages used it to prove 

important points in practical policy; and (such 
was the condition of opinion of the times) their contentions 
had far-reaching practical effects. Herbert Spencer uses it 
as a basis for individualistic theories. He declares that the 
unit in society is “discrete” and exists for his own good 


only. 

Spencer, however, recognized the limitations of the 
analogy m theory, but in his enthusiasm in working out his 


Analogy 
not Proof 


theory the analogy became identification. Th(' 
chief fault of the organic analogy is that it is an 
analogy. An analogy is not a proof. Many 


essential features of the human body are not obvious in the 


body politic. The assimilative and repioductive powers of 


animals have no counterpart in the state. The state cannot 
reac'.t to stimuli in the same way as a living body. It does 


not grow, live or die in the same way. Organisms grow by 
internal adaptation : but the state grows by accretion of new 
parts, or by conscious effort on the part of its component 
elements or individinds. This points to the crux of the 


whole position. An animal body is made up of individual 
(‘ells, non-thinking units, incapable of action independent of 
the body. Society is c'cinposed of thinking units, capable of 
exercising will and of acting according to chosen ends, 
ddieir action is the action of conscious purpose : the action of 
colls is mechanical and unconscious. The state has thus no 


eijuivalent to many of the most cJiaracteristic points of the 
organism. And when we take into consideration the pheno- 
mena of diplomacy, declaration of war, %xnd making of peace 
(involving “growth”), the analogy is usele::>s. 


Further, as already pointed out, cells cannot live away 
from their body. Individuals are likewise all “social” or 
“state” individuals bv nature and necessity. 


PossiWe^^ Ho far the analogy, in pointing out the intrinsic 
thc*Theory connection between society and the individual, 
IS goml. But to use the analogy in its most 
thorough-going application may mean either (1) as Spencer 
says, that the individual must seek his own happiness in- 
dependently of others because, while the organism is con- 
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Crete, society is discrete. In this way Spencer, while 
allowing certain bonds of unity in society, denies the intrin- 
sic relation of the individual to society. In common with 
most individualists, he desociahzes the individual because he 
finds no single “nerve sensorium” m society. To do so is 
to nullify what merits the organic analogy possesses; for 
though there is no actual physical body which we can point 
to and call the “state” or “society”, yet the state is a very 
real entity. Tlie individuals in a state, we may say, are 
organically bound together by common purposes and ideals. 
Or (2), it may mean that the individual is so bound to the 
stale that he is, as the ancient Greek citizen was, a purely 
state-individual. All his activities are centred in and condi- 
tioned by the state. These two extremes of the theor\ 
point to its danger. Dr. Leacock’s chief objection to the 
theory rises from this. “Too great an amalgamation of the 
individual and the state,” he says, in his Elements of 
Politics, “is as dangerous an ideal as too great emancipation 
of the individual will.” The organic analogy emphasizes 
unity, indeed, but too often at the exjrense of divei’sity oi 
variation. 

Dr. Leacock also points out that it rurmshes no criterion 
of ('onduct. “The organic theory in telling us that our in- 
stitutions gi’ow and are not made hardly offers a 
of^ConducT” guide to politu'al conduct.” It might 
lead to an inactive' fatalism; but certainly to no 
sound theory of a political ideal realized by conscious, hard 
effort. 


Further, the analogy, when carefully analysed, proves to 
be only partial. One of the chief points in the analogy is 


Further 

Analysis 


the interrelation of whole and parts. This is 
true of the state and of organisms; but it is true 
of in^rgaiiii! objects as well. The parts of a 


state have a relation to the whole and the whole in idea is 


prior to the parts Bluntschli says : “An oil painting is 
something more than a mere aggregation of drops of oil and 


(dolour; a statue is something other than a combination of 


marble particles; man is not a mere quantity of cells and 
blood corpuscles : so too the nation is not a mere sum of 
citizens and the state not a mere collection of external regu- 


lations.” Bluntschli’s own comparison applies to the in- 
organic. The notion of continued growth is as true of an 
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inorganic lire as of an organic animal. Why, then, it may 
be asked, should these qualities of growth, etc., be called 
organic if they are also characteristic of inorganic objects? 

Some scientists and philosophers (such as Kant) regard 
the organism as implying a certain end, which is the condi- 
tion of its present state of development. The state is also 
said by Aristotle to be an end, and to be prior to the indi- 
vidual, but modern science, while it may grant that the or- 
ganism fulfils a certain end, does not regard that end as 
prior in intention to ils fuililment. The organism is adapted 
(o its environment and fulfils (certain functions m relation 
to that environment, but its ada])tation is due to natural 
causes, not to preconceived ideas. Not only so, but these 
analogies of end and purfiose apply to human intelligences, 
and therefore are taken from human society and applied to 
the organism. d\) reflect an idea from society to the organ- 
ism, and tlien trv to <‘xplain society by the analogy does not 
help us. 

To Slim up, tli(‘ organic analogy is useful in bringing into 
prominence the fact that the state is not a mecdianical unity. 
Ccmclusion brings out the essential unity of the state, the 
differentiation of functions m government and 
tfie mutual interrelation of citizens. Applied beyond these 
simple comparisons, it is illogical and misleading. Though 
the analogy seems clear at first, a closer analysis makes its 
usefulness less obvious. Borne of the most applicable points 
of likeness to the state in the organism are those either which 
biological science does not admit or which are ultimately 
taken from society itself. Common purpose, acting on 
human minds, keeps socuety together. To explain the action 
of mind by an analogy with the non-mtelligent, to explain 
moral action by what is non-moral, beycwid the general limits 
indicated, only leads to confusion. 



CHAPTER III 

THE ORIGIN OF THE STATE 

1 . GENERAL REMARKS 

An investigation of the origin of the state gives us two 
distinct linos of study — one historical, the other speculative. 

How this or that state came into existence is a 
Enquiry^ matter for history. History tells us the various 
ways in which governments come into being or 
perish; but it does not tell us how mankind originally came 
to live under state conditions. Did history extend back to 
the beginning of society, our enquiry would be mainly his- 
torical. Of the circumstances surrounding the dawn of 
political consciousness from history we know little or 
nothing. Where history fails us, we must resort to specula- 
tion. Many theories, each of which has something to com- 
mend it, have been advanced to explain tlie origin of the 
state. At the present time the evolutionary or historical 
theory finds almost universal support : but finality of judg- 
ment is difficult. In the last few years much has been done 
by the sciences of Anthropology, Ethnology and Compara- 
tive Philology towards the elucidation of the question, and, 
as these sciences arc only in their infancy, great discoveries 
may await them in respect to this particular problem. 

The sacred veil which Burke says is drawn over the 
earliest types of government has not been lifted by history. 
Long before historical documents existed, tribal and national 
characteristics had been formed, and even the first stage of 
political society — the relation of command and obedience — 
had passed. Aristotle thinks that the Cyclopes illustrate the 
earliest type of actual political society. A description of the 
Cyclopes is given in the Odyssey. The Cyclopes had 
no assemblies and no laws. Each man made laws for his 
4 
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wives and children, and, says Aristotle, they lived '‘dis- 
persedly” (i.e., with no fixed abode or institutions) “as was 
the manner in the earliest times.” This Cyclopean exist- 
en(‘e is somewhat similar to the hypothetical “state of 
nature” which has appealed to so many thinkers. Unfortu- 
nately it does not explain to us the origin of political 
society : it does not show liow political consciousness first 
evolved and took actual form. The (\yclopean society is a 
form of ori^amzation : it does not explain its own origin. It 
marks a sta^e m political development. 

An enquiry inlo the origin of the state leads us to some 
of the fundamental problems of Political Science, or, parti- 
cularly, of Pohti(*al Pliilosophy, for which history gives us 
only certain material for induction. Anthropology, which 
collects, arranges, and explains the many facts concerning 
social institutions, is even more helpful in this respect than 
history. 


‘ 2 . HISTOUICAU FORMATIONS 

. The best classification of historical formations from the 
Bluntschli** point of View of their origin is that of Bluntschli. 
Classifi- He gives three main classes of liistorical 

cation ._ 

I. The original formation of the state, wdien it takes 
its beginning among a peo[)le without being derived from 
already existing states. 

II. The secondary forms, when the state is produced 
from within, out of the people, but yet in^dependence upon 
already existing states, which either unite themselves into 
one or divide themselves into several. 

III. The derived formation of the state, which receives 
its impulse and direction not from withii? but from without. 

It is necessary to remind the student -ih this connection 
that a change in the form of government in a state is not a 
change of the state. Where, for example, a monarchical 
system is replaced by a republican, the state continues though 
the form of government is changed. 

These main classes are subdivided by Bluntschli m the 
following way : — • 


I. ORIGINAL 

1. Creation of an absolutely new state. — This takes place 
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when a number of people, coming together on a definite 
territory, gather round a leader or leaders (often religious) 
who forthwith establish statutes for the approval of the 
people. The creative act of the leader or king and the 
political will of the people form the law of state. The state 
IS the work of the conscious national will. An example of 
this process exists in the legendary origin of Borne where, 
according to the story, the people, coming together in the 
City of Borne, consciously created a state. The historical 
authenticity of this is doubtful. 

2. Political organization of the inhabitants of a definite 
territory, where the people, though gathered together on a 
definite territory, may not yet have organized themselves into 
a political society . — The organization of the people in this 
case leads to a state. An example is Athens, where, 
according to the legend, the hitherto unorganized peojile 
were organized by Theseus, who concentrated the govern- 
ment in Athens. Bluntschli cites also the example of Cali- 
fornia in the United States of America. In California, m 
the first lialf of last century, attracted by the gold mines, a 
big population of all sorts of peo])le gathered together. In 
1840 tliey elected representatives to a constituent assembly 
which drew up a constitution for the state. The common 
will of the whole population, not the will of particular indi- 
viduals, established the state. 

3. Occupation of territory by an already existing 
nation . — In this case a nation already in existence occupies 
land necessary to its continued existence. The most frequent 
fojm this takes is conquest, examples of which abound in 
fiistory. Another form of occupation is the peaceful settle- 
ment of a territorv, as in the (*ase of the Pilgrim Fathers. 
In similar cases it is usually superiority of civilization, not 
force of arms, th'^ conquers. 

II. SECONDARY FORMATIONS 

(1) Formation of a Composiie State by a League between 
Slates. (2) Union. (3) Division. 

(1) Of the Composite state Bluntschli gives three types — 
(a) Confederation, where several hitherto independent 
states unite for certain purposes, but do not make a new 
state. In a confederation the units are free to withdraw if 



52 


POLITICAL SCIENCE 


they wish. The management of common affairs is given 
either to one member of the union or to an assembly of 
delegates. 

(b) Federation, where hitherto independent states unite 
in making a new state. In a federal union the “states” are 
not states properly so-called, as they do not possess sove- 
reignty. Federation is the most complete type of union. 

(c) llluntschli gives federal empire as a third class, the 
example of which is Germany (before the War). Both con- 
federations and federations are best fitted for republics, he 
says, and as Germany differed from them in having a 
monarchy with kings at the head of states, and in the pre- 
dominance of Prussia, he puts the German Empire in a 
distinct class. 

(2) Union. — Two or more states may be united under one 
ruler, or a single new state may be formed. The lowest 
and most imperfect union of this kind is (a) Personal Union 
whore two hitherto separate states may come under one 
dynasty by succession. The succession may later fall to two 
different persons — the union never being very real. 

(5) Real Union. — In this case the supreme government 
in legislation and administration is one for the constituent 
elements of the union. 

(c) Complete Union. — The highest type of union is 
where a composite and single state is formed. 

(3) Division. — (a) National Division, where previously 
there was a bond but where the bond has decayed, e.g., in 
the empires of Alexander, Charlemagne and Napoleon. 

(6) Division by Inheritance. — This took place frequent- 
ly in the Middle Ages when the feudal idea prevailed that the 
king was owner of the land and could do with it as he liked. 

(c) Declaration of Independence, as in the case of the 
United Provinces of the Netherlands st Spain in 1579, 
and the United States of America in 1776. 

III. DEKIVED FORMATIONS 

1. Colonization. — (a) Greek, where the people went from 
the mother state' and consciously formed a new state in- 
dependent of the mother state, but preserved the same man- 
ners, government, and religion. 

(b) Eoman, in which the colonies were in strict 
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dependence on Eome. They were really extensions of the 
existing state. 

(c) Modern, of various types. 

2. Concession of sovereign rights y which is an extension 
of the colonial idea, as in Canada, Australia, South Africa, 
and the Philippine Islands. 

3. Institution hy a foreign ruler, as when conquerors, 
like Napoleon, set up states. 

We shall have to return to a more detailed analysis of 
several of the types of historical formations given by 
Bluntschli. These liistorical types do not give us the origin 
of the state as such, as distinct from the origin of any given 
state. To discover the origin of the state as such, we have 
to resort largely to speculation. The historical ladder of 
development is defective, but by using the material, often 
shadowy and usually very debatable, which sociology, 
history and anthropology give us, we can, with a fair measure 
of certainty, build up a reasonable theory of the origin of 
the state. This theory is generally known as the Historical 
or Evolutionary Theory of the origin of the state. 

3. SPECULATIVE THEOTIIER. THE SOCIAL CONTRACT 

THEORY 

Before stating the Historical Theory we must first ex- 
amine certain theories wliich, though now rejected, have had 
great influence on political development as well as on 
political thought. These theories are three in number — 

1 . The Social Contract Theory. 

2. The Theory of Divine Origin. 

3. The Theory of Force. 

Though these theories are now practically universally 
rejected, a studv of them is valuable for more than 
one reason. In the first place, these theories re- 
value of present an attempt to solve the fundamental 
Theories''^^ questions of both how and why the state came 
into existence, and each contains some import- 
ant truth. In the second place, each of these theories has 
had considerable influence on actual political practice. 
Many of our modern political institutions can be properly 
understood only when examined in relation to the political 
ideas current at the time of their inception. Political theory 
and practice are closely related. Sometimes political ideas 
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definitely lead to changes in old institutions or the creation 
of new ones. The theorist comes first in this case, while the 
practical reformer carries out what is theoretically desirable. 
Sometimes the opposite course 'js followed. Political 
changes happen, especially sudden political changes, with no 
reasoned basis. Actual events in this case are followed by 
theory. 

The Social Contract theory has played such an important 
part in modern political theory and practice that it demands 
treatment at considerable length. In the theory 
Contract^* there are two fundamental assumptions — first, a 
Theo^ state of nature, second, a contract. The contract, 
again, may mean either (a) the social or politi- 
cal conti'act, which is the origin of civil society, or 
ib) a goygi;nj[i4ent contract, or agreement between rulers and 
subjects! 

The state of nature is supposed to be a pre-political con- 
dition of mankind in which there was no civil law. The only 
I’egulating power was a vague spirit of law called 
natural law. There was no law of human impo- 
sition in the state of nature. The views of 
\\u’iters vary greatly as to the condition of man in such a 
state. Most writers picture it a state of wild savagery, in 
which the guiding principle was “might is right.” Others 
think of it as a state of insecurity, though not of savagery; 
some cons der it to have been a life of ideal innocence and 
bliss. 


The contract is interpreted in various ways, according to 
the theory which the individual writers wish to establish. 

Some writers regard the contract as the actual 
The Social instorical origin of civil society; others look upon 
it as a governmental contract, made between 
rulers and ruled. Some regard it as ^^^^Ijrical, others take 
it only as a basis or emblem of the relations which should 
exist between government and governed. The main idea of 
the contract as the origin of civil society is a surrender by 
individuals of a certain part of their “natural” rights in 
order to secure the greater benefits of civil society. Man, 
consciously and voluntarily, made a contract, whereby the 
free play of individual wills was given up to secure the advan- 
tages of social co-operation. For the surrender of his natural 
rights each man received the protection pf the community. 
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4. HISTORY OF THE SOCIAL CONTRACT THEORY 

The CoJiiract theory is first found in tlie Sophists, 
a s(*hool of Greek philosophers who lived before l^lato. In 
the philosophy of the Sophists a sharp distinc- 
{^*?o*o*h made between nature and convention. 

* * ^ This distinction tliey applied to society. The 

fundamental principle of human life, the Sophists said, is 
self-assertion. Man’s nature is such that, if he is not 
hindered by social institutions, he will seek his own interests. 
His true nature, however, cannot be fulfilled because of con- 
ventions, that is, social institutions. These social institu- 
tions curh the natural play of huinan activity, and, as such, 
are wron^. The state is a barrier to self-realization, and, 
therefore opposed to nature. It is a result of contract, or a 
voluntary agreement between men. 

Both Plato and Aristotle mention the theory only to re- 
pudiate it. In the Republic Plato represents one of his philo- 
sophers, Glaucon, as attributing the true origin of 
Awltotuf political society to a contract. Each man, he says, 
tries to get as much as he can for himself, but 
to escape such individual self-seeking and its consequences 
men formed a contract, which, according to Glaucon, is the 
criterion of law and justice. In another book, the Crito, 
Plato gives the arguments used by Socrates against those 
who tried to effect his escape from prison. Socrates says 
that, as he is an Athenian citizen, he has made an agree- 
ment to obey the laws of Athens even though he considers 
them unjust. 

Neither Plato nor Aristotle has any sympathy with such 
views. They are, they hold, essentially unsound, and after 
two thousand years, during part of which the Contract theory 
ruled supreme, the modern world has reverted to their posi- 
tion. 

The Epicurean philosophers, though in theory they pro- 
fessed to have no dealings with the state, offered the Con- 

tract theory as an explanation of justice, not as 
Eprcureans origin of the state. Epicurus held that riglit 
is only a compact of utility which men make not . 

to hurt each other in order that they be not hurt. There is 

no such thing as justice in itself. It exists only as the 
result of mutual contracts. There is no justice where, as in 
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the case of animals, there is no contract; nor, therefore, is 
there justice where men either cannot, or are unwilling to 
make contracts. 

Except for occasional appearances, as in the works of the 
Latin poet Lucretius, the Social Contract theory was 
not revived for many centuries in the West. In 
the East the theory m_an undeveloped form 
appeared in Hindu Sanskrit literature, in books 
such as the Mahabharata, (^)ecial]y Book xii, Santiparvam) . 
It is not clear that, in the West, the later and earlier theories 
are connected by more than chance. After tlie founda- 
tion of th,e Christian Church political thought was 
dominated for centuries by religion. The early Christian 
Fathers held that government is the result of sin, and, there- 
fore, an evil. God imposed civil society on mankind because 
of man’s fall. Such a theory gives no room for the exercise 
of man’s will which is necessary to a contract. There were, 
however, influences at work during the early centuries of 
the Christian era to bring the idea of contract to its fruition. 
One of these influences was in the Church itself. The Bible, 
which was the criterion of truth to the Church Fathers, con- 
tained several instances of such covenants or contracts 
between the Lord and the people or between the king and 
the people. Thus in the Old Testament, (2 Samuel v. 3) 
we read — “So all the elders of Israel came to the King in 
Hebron : and King David made a covenant with them in 
Hebron before the Lord; and they anointed David King over 
Israel.” This and several other instances in the Bible gave 
the necessary support to the ecclesiastical writers who wished 
to give a contract theory. The theory had little vogue as a 
political instrument, but it bore much fruit in the many eccle- 
siastical councils of tlie Middle Ages. 

The chief influence in keeping alive tiic contract notion 
was Kornan Law. According to Roman Law the people was 
the source of political authority, and the predo- 
l^man minanc© of the conception of contract in Roman 
Law was also not without its effect in this 
matter. The Roman Emperor held authority from the 
people. “The will of the Emperor is law,” said Ulpian, 
one of the greatest Roman jurists, “only because the people 
confers supreme power upon him.” This idea was not 
only universal among the Roman jurists but latent 
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in the thought of the time. From Cicero onwards the idea 
constantly recurs, not only as an idea in philosophical specu- 
lation but as an inherent element in the constitutional 
practice of the Roman Empire. In Cicero’s work “On the 
Commonwealth” we find the view that the state is the natu- 
ral order of life, founded on justice, with the aim of 
securing the common well-being. A state is no state, he 
says, where all are oppressed by one or a few, where there 
is no common bond of law, no real agreement or union. 
Cicero looked on political liberty as identical with a share in 
political power. Common consent, common will, common 
power run through his thought, implying, indeed almost 
directly stating the idea of contract. 

Though the Roman lawyers did not adopt the idea of 
liberty as meaning a share in authority, they certainly re- 
garded the people as the source of authority. The social 
contract as a definitely stated theory did not appear till the 
eleventh century, but Roman legal ideas contained an un- 
developed form of the theory. Consent is common to both 
the theory of contract and to Roman Law, and, if Roman 
Law does not directly express the theory, it certainly fur- 
nishes one of the chief foundations on which it was built. 

Another important influence in the development of the 
theory was the Teutonic idea of government. The Teutonic 
theory went further than the Roman. Not only 
Teutons ^ require the theoretical consent of the 

community for his election, but in actual practice 
he was under the law. In the Roman theory the authority 
of the ruler was derived from the people : in the Teutonic 
it was both derived from and continued under the people. 
At the time of their election the Teutonic kings practically 
made an agreement with the people, the chief article of 
which was the gUdxfintee of good government. There are 
many examples of kings renewing their promises in cases 
where they thought the confidence of the people had been 
shaken . 

Still another influence is to be found in feudalism. The 
feudal system was largely personal, yet there was a certain 
Feudalism contract between the lord and his 

vassals. The two principles of feudalism, loyalty 
to the person of a superior, and contract, seem mutually 
exclusive, but in reality they were not so either in theory 
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or in practice. There was a mutual obligation in the feudal 
system. Each side had duties. The vassal performed 
certain duties on the understanding that the overlord per- 
formed others. Further, in the feudal system the ruler was 
the owner, but gradually the notions of rulership and owner- 
ship were separated. Ownership was regarded as a contrac- 
tual relationship between owner and tenant, and rulership 
came to be looked on as a contract between people and 
ruler. 

Though the theory of the early Christian Fathers, that 
civil society was the result of the Fall, held tlie field for a 
long time, gradually it gave way to the idea that the state 
was the creation of the will of the community. Influenced 
both by Roman Jjaw and Teutonic ideas, the Church leaders 
took up the position that (lod was a “remote” cause of civil 
society, the “immediate” cause being either the will of an 
individual ruler or of a community. The chief current of 
opinion was in favour of the act of will on the j)art of the 
community, an act which was compared to the self-consti- 
tution of a corporation, although a corporation was only a 
subordinate body in the state. 

The Church Fathers had never disputed the state 
of nature — in fact it was an accepted part of their creed. 

Thus one of the constituent elements of the Social 
of^Nature Contract theory was already generally current. 

Natural law, as we shall see, was also an 
accepted fact. The Roman and Teutonic ideas w^re easily 
fitted to the notion of contract or consent ; and it was left 
to the various theorists to draw what conclusions tliey wished 
from such premises. 

The first definite statement of the contract was given in 
the eleventh century by an ecclesiastic, Manegold of Lauten- 
« ,, bach. Manegold regards the uiuce of the king as 

*'*'**'* sacred. It is above all eartlily offices; the 
holder therefore must be above all others in justice, good- 
ness and wisdom. Though God is the ultimate origin of the 
kingly office, the immediate origin is the community. The 
people set the king over them to secure them against tyranny 
and wickedness. If the king, who is elected for such 
security, turns against the people by acting tyrannically him- 
self, the people are freed from his rule, because he has 
broken the pact or contract on which he was elected, The 
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people may swear allegiance, but their oath is conditional on 
the king observing Jiis oath to administer justice and main- 
tain the law. These oaths are reciprc^cal : they constitute a 
contract, the breaking of which by cme party leads automati- 
cally to the freedom of the other trcjin its terms. 

Manegold’s theory is not an explanation of the origin of 
the state; it is an interpretation of current constitutional 
ideas. The Social ('ontract theory has always been used 
with some reference to constitutional theory or actual poli- 
tical events. Its use as an explanation of the origin of poli- 
tical society is often seca^ndary. Just as Manegold formu- 
lated the theory to explain the current position of ruler and 
ruled, liobbes, Ijocke and Rousseau, several centuries later, 
used it to justify absolutism, c-onstitutional government, and 
popular sovereignty res])ectively. 

Prom tlie eleventh (*entnry onwards the theory became 
more and more accepted, till in tlie sixteenth and 


Subsequent 

History 

to support 


seventeentli centuries it was universally held, ddie 
aims of those who sujijiorted the theory 
varied. Some used it to support absolutism, some 
the liberty of tlie people. Only a few give it as 


an explanation of the origin of civil society. Among the 


many ex})onents of the theory we may mention Jjanguet, the 
supposed author of the Vindiciac Contra Tyrannofi , or the 
Grounds and Rujlits ayainst Tyrants, 1579, one of the earliest 
of the modern systematic treatises accepting the contract 
theory; George Buchanan, tlie Scottish Reformer, whose 


book On the Sovereiq}i Poircr anioncj the Scots was also pub- 
lished in ]579; Althiisiiis, the German jurist, whose 
Systematic Politics (1610) gives a wonderfully modern posi- 


tion, showing a clear appreciation of the distinction between 
state and government; Manana., a Spanish Jesuit, whose 
anti-monarchic do^>l hies in On Kingship and the Education 
of a King (1599) are surprising, considering his environment 
— he was a Catholic in the most absolutist country in 
Europe, Spain; Suarez, also a Spanish Jesuit, wlio, in his 
Treatise on Law and God the Legislator (1613), starts by 
giving a theory of popular sovereignty akin to that of 
Rousseau, but t^i'oceeds to argue that the jieople in virtue of 
this sovereignty give supreme power to the king; Grotius, 
the Dutch jurist, founder of our modern International Law, 
who, in his Law of War and Peace (1625), followed the abso- 
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lutist theory of Suarez; Pufendorf, the German philosopher, 
whose work On the Law of Nature and of Nations, is an 
attempt to reconcile the doctrines of Grotius and Hobbes; 
Spinoza, the philosopher, who argued for individual 
liberty on practically the same grounds as Hobbes 
did for absolutism, in his Theologico-Political Treatise 
(1677). Among English writers accepting the theory may be 
mentioned Hooker, the author of the Laws of Ecclesiastical 
Polity (3 594), who gives the first definite statement of the 
theory in English. Hooker, a clergyman, set out to defend 
the church as established in England, and in its defence he 
made an analysis of authority in general. He concludes 
that authority depends on consent. His arguments are 
founded on the state of nature and the social contract. The 
poet Milton in his Tenure of Kings and Magistrates (16M) 
tries to show that ultimately political power rests with the 
people. Filmer, an English seventeenth century royalist, 
whose antagonism to the contract theory led to John 
Locke’s Treatises, and Hume, thg ^ , p hilosopher, whose essay 
Of the Original Contract is one of the most telling attacks 
on. the contract theory, are both opponents of the theory. 
The views of three writers on this subject demand special 
attention — Thomas Plobbes (1588-1679), John Locke (1632- 
1704), both Englishmen, and Jean Jacques Kousseau 
(1712-1778), the French writer. 

Hobbes’s theory is expounded in his Leviathan, published 
in 1651. Hobbes lived in the stirring times of the Great 
Hobbes Pebellion and the Commonwealth. He was 
much affected by the miseries caused in England 
by the Civil War, and concluded that the salvation of the 
country lay in an absolute system of government. Adopting 
the current theory of contract, he started from a state of 
nature in which man was subject to only wiie law — the natural 
law of self-preservation. The state of nature was a state of 
savagery, where every man was either trying to kill, or in 
danger of being killed by, his neighbour. Man’s life was, as 
he says, *'solitnry, poor, nasty, brutish, and short”. The 
law of self-preservation meant the rule of brute strength or 
of cunning. The 'same law impelled man to seek a way out 
of such a wretched condition. This he found in a covenant 
of each with all, whereby a state was established. Hobbes’s 
own words best explain the process. The state is established 
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by a covenant of every man with every man in such a manner 
as if every man should say to every man : “1 authorize and 
give up my right of governing myself to this man, or to this 
assembly of men, on this condition, that thou give up thy 
right to him, and authorize all his actions in like manner.” 

In this way people resigned their natural rights to a 
person or body of persons, which jierson or body became the 
sovereign in the community. This sovereign was not a party 
to the contract, but a result of it. lie (or they) derived from 
it absolute authority, which could not be revoked, for the 
individuals had left no riglits to themselves. The people, 
says Hobbes, have no right to rise against the sovereign. 
The sovereign therefore possesses unlimited power, and, how- 
ever arbitrarily that power is exercised, the people must 
obey. 

In his desire to support absolutism Hobbes entirely fails 
to recognize what we now call political sovereignty. He 
gives a theory of legal sovereignty which, so far, 
perfedly correct, but he does not recognize that 
Theory ** * State is not the will of an 

individual ruler. Instead of being completely 
independent of the people, the ruler is, properly regarded, 
the agent of the people. The people may indeed give him 
a legal status, but that legal status does not empower 
a ruler to oppress the jieojile irrespective of all moral rights. 
As Locke pointed out afterwards, civil society exists for the 
common good, and, if that purpose is defeated by a ruler, 
the society may change the ruler. Changing a ruler does 
not mean the abolition of civil society. The state is more 
than government and the state-will more than the will of an 
individual. Hobbes does not recognize the difference be- 
tween state and government; m fact, as we have already seen, 
he so far confuse.. ^^:;m as to say that the state is dissolved 
with the death of a ruler. 

The theory of John Locke is given in his Two Treatises 
of Civil Government, published in 1690, two years after the 
Locke English Revolution. It is important to note the 
historical background of both Hobbes’s and 
Locke’s theories. Hobbes, impressed by the miseries of the 
Great Rebellion, argued on the basis of the social contract 
for a system of absolute monarchy. Locke, on the same 
basis, tried to justify the deposition of James II. and the 
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establishment of constitutional government. Locke starts 
with the idea of a state of nature which, he considers, was 
a state of equality and freedom. In the state of nature men 
were subject to the law of nature, which constituted certain 
ngiits over life and property. The state of nature was not, 
as Hobbes held, a state of war and misery. It was a stale 
of insecurity, because, although rights did exist, there was no 
impartial or final arbiter to protect the individual in the en- 
joyment of his rights. For this reason, men agreed to resign 
to a ruling authority^ just so much of their rights as was 
necessary to secure their ends. The state was thus created 
to protect (‘ertain rights already in existence. The individual 
surrendered certain rights to secure his remaining rights and 
liberties. Tliese individuals could not invest their rulers with 
unlimited rights over life and property, for they had not pos- 
sessed sucli rights themselves. And, as Locke says, it is not 
reasonable to suppose that the individuals would resign more 
of their rights than was actually necessary to secure 
the benefits of civil society. The sovereign, therefore, 
could not, as Hobbes said, be unlimited. The sovereign 
cojild claim only limited authority. If he betrayed his trust, 
lie could lawfully be deposed. The people in such a case 
could resume their original liberty and establish a new form 
of government. 

Locke’s theory is a theoretical justification of consti- 
tutional government. He represents a great advance in 
political thought. By showing that the sovereign 
Criticism^ (or I’lilcr) IS not independent of the peojile in all 
Theor^^* lus actions, he gives us the fundamentally 
important distinction of state and government. 
Hobbes, as W(' have seen, identified the one with the other. 
Where Locke errs is in his failure to recognize that 
the ruler may quite legally oppress a peepL." Hobbes declared 
that the sovereign could nol act illegally, and so far as the 
sovereign occupies a legal position which says he cannot act 
illegally, this. is.„quijtQ,..correct. A people may be oppressed 
by the sovereign legally enough, if the law permits the 
sovereign to oppress them; and their right to depose 
the sovereign does not arise from the sovereign’s 
legal i^iosition. Tliey may, however, have a moral right to 
depose him. What Hobbes does not recognize, and what 
Locke does recognize, is that there is a power behind the 
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throne, that the exercise of sovereignty depends ultimately 
on the will of the peojde to obey. The sovereignty of the 
state IS not the sovereignty of a ruler. The will of the state 
may limit the will and actions of a ruler. Thus Hobbes 
confused tlie state and king, but Locke did not recognize 
the fill] bearings of legal sovereignty. To use our modern 
terminology, Hobbes gives a theory of legal sovereignty with- 
out recognizing the existence and power of political 
sovereignty ; Tjocke recognizes the force of political sove- 
reignty but does not give adequate recognition to legal 
sovereignty. 

The theor} of Koiisseaii is (‘ontamed in his Social Con- 
tract published in 17 (VJ. lloiisseau tries to combine the 
Rousseau theories of Hobbes and Locke. He sets out to har- 
monize the absolute authority of the sovereign 
with the absolute freedom of the citizen. His purpose, as he 
said himself, was “to find a form of association which 
may defend and protect, with the whole force of the com- 
munity, the person and property of each associate or citizen 
and, by means of which, each uniting with all, may neverthe- 
less obey only himself and remain as free as before.” The 
starting ]X)mt in his tlieory is a state of nature, which he 
says was idyllic. Tt was the happiest ])eriod of human life. 
Ea(*li one, unsophisticated and free from social laws and in- 
stitutions, was able to seek and secure his own happiness. 
The state of nature was ideal, and the nearer we are to that 
state the better for us. With the growth of popula- 
tion, however, man was forced into civil society. He had 
to give up Ills natural freedom. “Man is born free,” he says 
m a historic passage, “but is everywhere m chains.” (hvil 
freedom was substituted for natural freedom by a social 
contract. This cont^'act is made by the individuals of 
the community m a way that every individual “gives 

111 common his person and all his power under the supreme 
direction of the general will and receives again each 
member as indivisible part of the whole.” The individual 
gives himself u{) to the control of all, but not to a particuLr 
])erson. The community, not the ruler, as Hobbes held, 
receives the sovereignty. The sovereignty of the com- 
munity is inalienable and indivisible. The “prince,” that is 
government, is only a subordinate authority, or servant. 
The ruling power or government is only a commission : it 
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exercises its power in virtue of the sovereignty of the people, 
and the people can limit, modify or take it away as it wishes. 
The government wields the executive power but the legis- 
lative power remains with the people. When the people as- 
semble together, they resume full power and the “prince” is 
suspended from his functions. 

In this way Eousseau tries to reconcile the absolute 
authority of the whole with the absolute freedom of the 
parts. Thus, if an individual suffers the death 
Criticism of penalty for his misdeeds, he is really a consent- 
Theory P^^^fy to his own execution, tor he is part ot 

the sovereignty which made the law which con- 
demned him. The central idea in Eousseau ’s theory is the 
doctrine of the general will, a doctrine which, more than any 
other single doctrine, has moulded modern political thought. 
The legislative power always belongs to the people; only 
that law is a real law which is in accordance with 
the general will. This general will (which is to be 
distinguished from the will of all, or individual wills) can be 
expressed only in a mass meeting of the people. A repre- 
sentative assembly cannot adequately voice it. Eepresenta- 
tive assemblies once elected become the masters, not, as 
they should be, the servants of the people. The true 
sovereign is the totality of the people. “As nature gives a 
man absolute power over his members,” he says, “the social 
contract gives to the body politic absolute power over its 
members; and it is this same power, which, directed by the 
general will, bears the name of sovereignty.” * 

The obvious difficulty of this is that only unanimity, which 
in practice is impossible to secure, could make a law valid. 
Eousseau, however, says that the general will is not neces- 
sarily the unanimous will of the citizens. Absolute unani- 
mity is necessary only for the original "'•'iitract. After the 
state is established, consent is implied in the fact of resi- 
dence. “To dwell in a territory,” he says, “is to submit 
to its government.” Within the state a majority is sufficient 
to make a law valid. The general will (which, he says, al- 
ways wills the common good) is the criterion. 

Just as Hobbes’s theory supports absolutism and Locke 
upholds constitutional government, Eousseau ’s theory 
supports popular sovereignty. Eousseau ’s chief merit lies in 
making clear the distinction between the state and govern- 
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ment, but he goes to extremes in making the state-will equi- 
valent to popular demands. The general will, which always 
wills the public good, is not, as he makes it, equivalent to 
the decision of the majority of the people. In his desire to 
establish a sound enough theory, lie goes so far that he com- 
pletely destroys the stability of government. Government, 
in his view, excludes the legislative function. It is purely 
executive; it simply carries out orders. It cannot make 
laws, i.e., express the will of the state, and it is liable to 
instant dissolution when the people assemble in a sovereign 
body. But government includes the legislative as well as the 
executive. 

Like Hobbes, Rousseau advocates absolute, inalienable 
sovereignty. Hobbes says it belongs to the ruler; Rousseau 
to the people. Like Locke, Rousseau recognizes the distinc- 
tion between the ruler and the power behind the ruler, or 
between legal and political sovereignty Locke, however, re- 
gards as legal all acls made by the government except those 
which violate the rights of the individual. The peojile reserve 
certain powers for use in cases of necessity. In Rousseau’s 
theory all laws depend on the general will, which can be ex- 
firessed only in a general assembly of the jieople. The people 
are continually sovereign; they do not exercise sovereignty m 
cases of emergency only. 

The Social Contract theory reached its high-water mark 
in Rousseau. The historical commentary on his theory is 
found in the French Revolution, which was a 
Rousseau practical application of an extreme theory of the 
sovereignty of the people. After Rousseau the 
theory gradually died out. The theory, as one writer puts it, 
“faded away in the dim light of German metaphysics.” 

Kant and Fichte, the German philosophers, each gave a 
distinctive setting tv. Ihe theory. Kant regards it not as an 
Kant historical fact but as an “idea of reason.” The 

Contract, he says, may be looked on as “the 
coalition of all the private and particular wills of a people 
into one common and public will, having a purely juridical 
legislation as its end.” It is unnecessary, he says, to pre- 
suppose the contract as an historical fact. It has, however, 
practical reality, for “it ought to bind every legislator by 
the condition that he shall enact such laws as might have 
arisen from the united will of a whole people, and it will 
5 
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likewise be binding u]:x)n every subject in so far as he will 
be a citizen so that he shall regard the law as if he had con- 
sented to it of his own will/’ The contract is thus the cri- 
terion of the justness of law. If it is impossible that the 
whole people could have consented, then the law is unjust. 
A law, for example, establishing certain birth-privileges 
would be unjust according to this standard of judgment. 

Fichte, Kant’s disciple, just as in many respects Kant was 
Rousseau’s disciple, carries the theory to its utmost limits. 
Fichte Fichte (though his ojiinions did not remain uni- 
form throughout his life) says that, as man is sub- 
ject to the moral law alone, he can terminate the contract 
at will. Every man, therefore, can take himself away from 
the civil society of which he is a party by the original contract. 
The same right applies to any party of men. Fichte allows 
the most extreme form of secession, for. he says, what be- 
longs to a smaller number of men logically belongs to a 
greater number. The right of secession of course passes into 
the right of revolution. Fichte later clianged his views from 
this extreme individualism. 

It is natural that the idea of consent in the Social Con- ^ 
tract tlieory should have appealed to the makers of the 
American constitution. The War of Indepen- 
dence had been fought on that ground, and, not 
unnaturally, the Social Contract appears in the preamble to 
the Declaration of Independence. The ideas of Rousseau in 
particular appealed to the Americans, and these are trace- 
able in almost eveiy American constitution drawn up at that 
time. In the constitution of New Hampshire it is stated that 
‘‘all men are born equally free and independent. There- 
fore all government of right originates from the people, 
is founded in consent, and instituted for the general 
good.” In the often-quoted constit^^* /.n of Massachu- 
setts the contract is definitely accepted. “The body 
politic,” it says, “is lorined by a voluntary association of in- 
dividuals. It IS a social compact, by which the whole people 
covenants with each citizen and each citizen with the whole 


In America 


people, that all shall be governed by certain laws for the 
general good.” 

The contract idea is also voiced by the early American 
writers — such as Jefferson and Madison, but there is nothing 
particularly noteworthy in their presentation of the theory. 



THE origin OE the STATE 


67 


In the nineteenth century the theory gradually died. The 
causes of its death were — 

1. The rise of the historical spirit in Political Science, 
marking a change in the mental attitude of the time from 

speculative to positive. Montescjuieu, the French 
ihe^TheLy was the leader of this school. His Spirit 

of the Lai06‘, published in 1748, is one of the most 
epoch-making books in the history of Political Science, 
though it failed to have immediate effect on his contempo- 
raries. Montesquieu, in sharp contrast to the writers of his 
time, who started from nature to jirove their theories, adopt- 
ed history and observation, with generalizations drawn there- 
from, as his method. Burke, in England, used this method 
with great effect against Eousseau. 

2. Darwin and theory of evolution, ddus theory, applied 
first to the plant and animal, gradually suft'used all depart- 
ments of thought and enquiry. At the present moment it is 
supreme, and Political Science, like every other science, is 
interpreted in the light of evolution. 

3. The replacement of the sound elements in the theory 
by new theories, e.g., the doctrine of political sovereignty, 
and the recognition of the distinction between state and gov- 
ernment on which the doctrine of political sovereignty 
rests. 

4. The general nnsoundness of the theory itself 


5. CRTTTCTSM OF THE SOCIAL CONTRACT THEORY 


The above sketch of the history of the Social Contract 
theory wull enable the student to appreciate the mam points 


Uses of 
the Theory 


of criticism to which it is open. Two things 
must be remembered : first, that the social con- 
tract*.^'^ ‘sometimes regarded as an actual historical 


fact, to which the origin of the state is ascribed; second, 


that it is often used only as an idea either to interpret cur- 
rent constitutional usage or to express certain fundamental 
relations existing in political life. In the first of these lies 
the chief weakness of the theory; in the second its chief 
strength . , 


1. As an historical explanation of the origin of society 
it is false. Nothing in the whole range of history shows 
a stage of historical development such as the theory 
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demands. History gives no example of a group of primitive 
people, without any previous political knowledge or develop- 
ment, meeting together and consciously forming 
Criticism;^ an agreement like the socdal contract. Not only 
false assume that individuals either could or 

would do any such tiling presupposes either a 
knowledge of political institutions learnt from somewhere 
else, or a fairly highly develo])ed social consciousness incon- 
sistent with the Ignorance and simplicity which are usually 
associated with the state of nature. Some writers, indeed, 
suggest what seem to them actual instances of contracts. 
The most notable is that, drawn up by the English emigrants 
to America in 1620. “We do,” it says, “solemnly and 
mutually, in the presence of God and one another, covenants 
and combine ourselves together into a civil body politic for 
our better ordering and preservation.” Another example is 
the State of California, already quoted in Bluutschli’s classi- 
fication of historical origins. Sever al of the American state 
constitutions are of a similar type. These, however, do nol 
give the origin of the state as such, but the origin of parti- 
cular states. The (‘ontracting parties were already fami- 
liar with government; what they did was to institute among 
themselves wdiat they were familiar witli under different 
conditions. 

Not only is there no historical evidence of a social con- 
tract as the origin of the state, but what evidence there is 
shows that a contract of any kind was unlikely. Research 
has shown that early law was more communal than indivi- 
dual. In early times law existed not for individuals but 
for families. Sir Henry Maine in particular points this out. 
Early laws, he says, “are binding not on individuals but 
on families. . . . The movement of progressive societies has 
been uniform in one respect. Through its course it has 
been distinguished by the gradual dissolution of family depen- 
dency, and the growth of individual obligation in its 
place. The individual has been steadily substituted for the 
family as the unit of which civil laws take account. . . . The 
movement has been from one of status to one of contract."' 
Though history does not give us an absolute solution, we 
may reasonably argue by analogy that in the period preced- 
ing that of which Maine speaks, there was still less indivi- 
dualism. The social contract theory, however, speaks of 
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individuals making contracts for individual safety and the 
security of property for individuals. 

2. The whole conception of the state of nature and natural 
law is wrong. The social contract is a mechanical, artificial 
explanation of the origin of civil society. The state is in the 
proper sense of the word as “ natural'* as was the 
law-^iu*****^* supposed “natural” law. (Natural Law is 
Meaning ^ subject which requires fuller treatment, and it 
receives such in the chapter on Law.) The 
distinction between nature and convention, which is so 
prominent in the Sophistic philosophy, and underlies the 
whole theory of contract, is false. Man is part of nature 
and his impulses and actions are as natural as is his life itself. 
Far from being artificial, the state is the very expression of 
man’s nature. The state depends on the society of man who 
by nature is social, or, as Aristotle said, is a political (or, 
rather, social) animal. No better refutation of the social con- 
tract from this point of view has ever been given than by 
Plato and Aristotle. 

Plato (in the Republic, Books I and II) refutes both the 
contract and force theories in the same ways. Two of the 
Plato characters of the Republic, Thrasymachus and 

Glaucon, contend respectively that force and the 
social contract are the bases of civil society. Both, says 
Plato, are wrong. The state is a growth, not a manufacture. 
Its origin is natural, based on the need that man has for his 
fellow members of society. This mutual need, at its lowest 
an economic need, exists from the beginning of man’s exist- 
ence and is part of his human nature. Men do not make a 
bargain consciously : the agreement exists because of their 
nature. No man is self-sufficient : of necessity he depends on 
his fellow-men. Tliis does not mean that civil society is 
merely utilitarian. Justice does not exist for self-interest; it 
is the expression of the true nature of man. It is the inner 
relation which makes civil society a true unity. 

The arguments of the Republic are brought out more 
clearly in the Protagoras where Plato illustrates his mean- 
ing by a myth. Men in their earliest state lived in a scattered 
condition. Gradually they gathered together in towns, but 
the mere fact of congregation did not improve them, as they 
had no form of government. Zeus then sent his messenger, 
Hermes, to distribute justice and reverence, the two bonds 
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of civil society, among them. Zeus ordered Hermes to dis- 
tribute these not to a few, as the arts were distributed, but 
to every man. 

Aristotle, like his master Plato, combated the idea that 
the state \vas mechanical or artificial. The state, he says, 
Aristotle ^ necessary for life. Nature, he 

says, always seeks some end, and the end is the 
good life. This good life is the final cause of the state, man’s 
need being the efficient cause. The state arises from 
the needs of life and continues to exist for the sake of good 
life. Nature therefore intended man to live in a state from 
the very beginning, and for this reason man was given the 
power of speech. The true nature of a thing is its full deve- 
lopment. The state is the final point of development in a 
series stretching from the household, joint family and village 
community. Just as the household or famil}^ is natural so 
is the state. 

The positions taken up by Plato and Aristotle are sub- 
stantially those adopted to-day, though we make a distinc- 
tion, not given by them, between the state and society. The 
Sophistic contrast between nature and convention which 
troubled Plato and Aristotle has lost its point in the modern 
world. We no longer contrast the two, although we often 
contrast nature with society as a whole. 

3. On an appreciation of the nature-convention fallacy 
depends the understanding of another point of criticism, that 

the theory is illogical. Liberty cannot exist in 
fliogfcal* state of nature. Liberty implies rights, and 

rights arise not from physical force but from the 
common consciousness of common well-being. Eights imply 
duties : the two terms are correlative. If I consider I have 
a right to do such and such, I must concede the same right 
to others, and why both rny neighbour .xid I agree in this 
is that we are both conscious that it is necessary for the com- 
mon welfare. In the state of nature the only right is force • 
there is no such thing as duty, except the duty of self- 
preservation. The physical or brute force of the state of 
nature is not a bond of society : it is only a personal weapon. 
It creates no rights and therefore gives no liberty. Law is 
the condition of liberty. The so-called liberty of the state of 
nature is really licence. 

4. It has been [X)inted out, too. tiiat the conditions of a 
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contract presuppose a system of law to support it. There 
must, therefore, be the will of a community be- 
hnpossible ^ contract, which at once ascribes the origin 

of the state to something behind the contract, i.e., 
common will. 

5. Blnntschli and others point out that the contract 
theory is dangerous, and, as evidence, quote the inti- 
mate connection of the French Revolution with 
dangerous Rousseau. The theory certainly has been used to 
establish positions dangerous to the stability of the 
state. To the superficial observer it might appear jQiat the 
state and government are due to individual ^ caprice, 
while several upholders of the theory actually encour- 
age revolution. 

Though these weaknesses exist in the theory, due credit 
must be given to it for one fundamental truth. Civil society 
6 Its value Consent not of the ruler but of the 

ruled. By bringing out this the theory became an 
important factor in the development of modern demo- 
cracy. It served a useful purpose in its time by combating 
the claims of irresponsible rulers and class privilege. The 
theory of Divine Right was a more complete instrument of 
absolutism than the Social Contract of Hobbes. The chief 
enemy to the Divine Theoiy was the Contract Theory. While 
the former gave divine power to the ruler, leaving only the 
duty of implicit obedience to the ruled, the latter brought 
into ])roniinence the fact that the state and government are 
actually founded on the minds of the citizens themselves. 
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THE OEIGIN OF THE STATE— (contirmed) 

6. THE THEORY OF DIVINE ORIGIN 


The centra] idea of the Theory of Divine Origin is that 
the state was founded by God. The type of state in which 
the ruler is regarded as the vioe-regent of God (or, to use a 
phrase current in the mediaeval literature on the subject, the 
Vicar of God) is called a theocratic or God-ruled state. The 
Divine theory takes us back to the very earliest stages 
of political life. Modern research has shown 
^neral universally among early peoples the rudi- 

tion*"*' mentary forms of government were intimately 
connected with religion. The earliest rulers 

were a combination of priest and king. Their flowers as 
king depended mainly on the superstitious dread with which 
the people regarded their priestly position. 

The best repository for examples of the theory of Divine 
origin is the Old Testament, where God is looked on as the 
immediate source of royal powers. He is 
Test^ent selecting, anointing, dismissing, and 

even slaying kings. He is pleased or displeased 
with tliem : their policy is judged according to the greater 
policy of God. The king in the Jewish state was the agent 
of God and responsible to God alone, early history of 

the Jews not only gives no trace of the will of the people 
instituting the king, but shows the unquestioning acceptance 
by the people of the theocratic state. 

In neither Greece nor Eome did political theory run in 
the Jewish channels. Though religion was not divorced from 
politics*, early in their history both the Greeks 
aAd^Ro^ and Eomans gave a definite place to the will of 
the citizen in political institutions. The Greeks 
considered the state to be an outgrowth of man’s nature. 
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The Eoman legend of the foundation of Eome, while not 
omitting religion, said that the people and king created the 
state. The blessings of the gods followed. 

The idea was current in the epic ages of Sanskrit litera- 
ture. The Mahabharata, in particular, cx)ntains many pas- 
sages which either express or suggest the divine 
Literat^e* state. The idea does not occur to 

any marked extent after the epic age. 

With the advent of Cliristianity the theory of Divine 
(Origin received a new impetos. For many centuries it held 
almost undisputed sway. The only counteract- 
Christian influences were the theory of Eoman Law, 

Fathers” which regarded the people as the ultimate source 
of law, and the Teutonic ideas of popular govern- 
ment. The (^uirch Fathers founded their theory on the 
well-known saying of St. Paul (Eoraans X, 1 and 2) — “Let 
every soul be subject unto the higher powers; for there is 
no power but of God : the powers that be are ordained of 
God. Whosoevej' resist eth the power, resisteth the ordinance 
of God, and they that i‘esist shall receive to themselves 
damnation.” 


The result was a purely theocratic doctrine. The 
early Church Fathers looked on government as an institu- 
tion founded by Cod because of the Fall of man. Before the 
Fall man lived in a state of sinless innocence, but with the 


beginning of sm, God instituted government. The king was 
the rejiresentative of God and in the name of God his 
law had to be obeyed. Two of the greatest of the Fathers, 
St. Augustine and Pope Gregory the Great, teach that the 
reward of a good people is a good ruler and the punishment 
of a bad people a bad ruler. [It is in the work of Pope 
Gregory the Great that the later Fathers found most of their 
authority. ] The P nan lawyers traced the authority of law 
to the people : Gregory ascribes it to God. The insistence 
on the divine character of authority by the Fathers was due 
to three causes : first, the influence of the Old Testament, 


second, the necessity for the abolition of disorder in the early 
Church (the divine theory proved an excellent lever for 
the exercise of despotic power in the Church); and 
third, the existence of two powerful bodies, the Church 
and the Empire. The cast of mediaeval political theory 
was determined mainly by the last of these causes. 
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As we have already seen, the theory of the Church writers 
later underwent a considerable change. The influence of 
Roman Law had always been on the side of the will of the 
people as a determining factor in political phenomena. Teu- 
tonic ideas helped in the same direction, and the later eccle- 
siastics began to make a difference between the “impulsive” 
cause (in Latin, causa impulswa) or the “remote” cause (in 
Latin, causa remota ) — both of which were God — and the im- 
mediate cause, the people. This distinction favoured the 
growth of the social contract, in which a place was definitely 
found for the idea of consent. 

Both the Divine theory and the Social Contract theor} 
were used for more than one pui*pose. We have seen how 
both absolutism and popular government were 
Theor*^ justified by the Contract theory. Similarly the 

^ Divine theory was used for various purposes; 

in fact, its use as an explanation of the origin of the state 
was secondary. One of the best-known uses of the theory 
was the justification of absolutism. There is no place for 
the will of the people in a theory which regards the king as 
the vice-regent of God, and an agent to carry out His orders. 
The theory was used as a bulwark against the onrush of 
democratic ideas. For the individual to set himself up 
against the king w^as equivalent to disobeying divine law, or 
(ommitting the sin of sacrilege. Both before and after the 
Reformation the theory was used bj certain ecclesiastics to 
discredit the civil power as compared with the Church. 
The Church, like the Empire, had become a vast organiza- 
tion with wide powers and possessions. To elevate religion 
it was held that the Church received its power from God, 
whereas the state was a purely human or worldly organiza- 
tion. The inference was that, as God was superior to man, 
so was the Church superior to the state . 

In the sixteenth and seventeenth centuries m England, 
tlie form the theory took was the Divine Right of kings. 

That theory was supported not only by the Stuart 
^ large school of thought. 
Even the absolutism which Hobbes tried to 
justify by means of the Social Contract was questioned by the 
royalists of the time. Sir Robert Filmer, for example, de- 
clared that Hobbes was wrong in supposing that absolute 
sovereignty was based on a contract. No such contract was 
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possible, for there was never a condition of man such as 
Hobbes pictured in the state of nature. Equality never exist- 
ed, for when God made man, He made Adam master 
over Eve and the children born to them. Authority was 
founded from the beginning by God Himself. God is the 
Father of men, and from His Fatherhood came royalty, arid^ 
absolute power. 

The causes of the decline of the Divine theory were — (1) 
the rise of the Contract theory, with the emphasis it gave 
to consent; (2) the rise to supremacy of the 
temporal as distinct from the spiritual power, 
Theo% otlier words, the separation of church and 

state; and (3) the actual refutation of the abso- 
lutism which the theory supported by the growth of demo- 
cracy. Though the theory as an active influence is dead, it 
is still current in the popular consciousness of to-day. In 
India in particular we are familiar with the religious 
reverence with which the throne is regarded, while in 
Germany the Ex-Emperor, both before and during the war, 
often expressed the theory of the divinity of kings as applied 
to himself. 

The chief criticism of the theory is given in the Ecclesi- 
astical Polity of Kichard Hooker, himself an ecclesiastic. 

Ttevelation (or religion), he says, is concerned 
Criticism, witli matters of faith. In other matters man 
^dRevela- reason as his guide. Modern political 

tion tlieory leaves to religion the decision on the 

question of divine intervention. That God is 
the origin of or intervenes in the state is not a political but 
a religious view. The modern political scientist regards the 
state as essentially a human institution, organized in its 
government through numan agency. It comes into existence 
when a number of j^^ople come together on a fixed territory, 
and, through their consciousness of common ends, organize 
themselves politically. No one now accepts the originative 
power of God as a criterion of the rightness or wrongness 
of any given form of government. To say that God selects 
this or that man as ruler is contrary to experience and com- 
mon sense. Monarchs conceivably might claim certain 
powers or qualities consequent on descent from a remote 
divine ancestor : but it would be very difficult to establish 
such a claim for a modern president, elected by the people. 
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In the theory, too, as in the Social Contract theory is an 
element of danger. In a theocratic state the ruler is 
responsible only to (rod. Irresponsibility to 
of^the**** human opinion mighty be a grave danger in 
Theory I'he hands of an unscrupulous man. Modern 
research has shown that the priest-king of 
primitive society not infrequently used his divine status to 
cheat and oppress his people. The theory also condemns all 
forms of government except the monarchical. The theory 
was responsible largely for the ruin of absolute monarchy. 
It was the “corruption of European monarchy in the seven- 
teenth century.*’ The responsibility of a ruler must be to 
man. His relations to God must be his own private affair; 
his relations to man are public. As Bluntschli pointedly re- 
marks, the statesman must not, in the belief that God 
determines the destin\ of nations and states, and in the con- 
fidence that God will govern well, “tempt God and shirk his 
own responsibility." 

Even from the I’eligious poinl of view it is difficult 
to justify the theory. The early Christian Fathers held that 
a had ruler is given by God to men as a punish- 
to^RSigion sins. It is difficult to regard some 

historical examples of bad rulers as divine, how- 
ever sinful the people; they may more properly be looked on 
as living examples of blasphemy. Nor does it appear from 
history that evil results have always followed from the re- 
moval of kings. 

In the New Testament, moreover, there is as much 
authority against the Divine theory as for it. The verj 
phrase “the powers that he"' in itself implies the 
The possibility of change in the form of government. 

Theory not ^3^^^ hest-known passage is that on which 


by*thc*New separation of Church and State is 

Testament founded — the statement of Christ’s “Render unto 
Cmsar the things that are .C'^esar’s and unto 
God the things that are God’s.” This is evidence of 
the human character of the state from the very fountain 
head. 

The Divine theory has had its merits. In the days when 


the terrible nature of religious law appealed to men more 
than it does now, the idea of divine origin was useful as a 
factor in preserving order However mistaken or unscrupu- 
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lous the theory was, it at least deserves credit for the preven- 
Its Merits anarchy. The strong arm of the Church 

in Early did mucli in the dark ages towards the security 
Society person, property and government. 

The theory, again, is an emblem of an undoubted histori- 
cal fact. Early political and religious institutions were so 
closely connected that it is not possible to 
^*1 Value' them separately. The earliest ruler was 

a mixtiu’e of 2>riost (or magician) and king. His 
power as king depended mainly on lus position as priest, a 
position which allowed scope for various kinds of cruelty and 
de(‘eption. 

The theory, again, exjdains many modern survivals of the 
close connection between religion and tlie state. All great 
state functions are to-day accom])anied by a con- 
it explains siderable amount of religious ceremony. Kings 
Modern*'*' ai'c still ci'owned by religious men with religious 
Culture riles. ^^ta(e or “established" churches, some of 
which "^receive supjidrt from the public funds, are 
still recognized, kkxdesiastics still, as in the Biitish House 
of Lords, in virtue of their offices, take ^lart m law-making. 
There are modern examples, too, of religious states, such as 
Turkey, before the abolition of the Caliphate in 1924. 

The (diief merit of the theory, liowever, is not in religion 
as siK'h but in the close connection of religion and morality. 

To regard the state as the work of God is to give 

em- it a high moral status, to make it something 
Moral End* of Citizen may revere and sujiport, some- 

the State tiling wliicli he may regard as the perfection ol 
human life. The law of the state does not cover 
the held of moral it}. Morality deals with intentions and 
motives; law deals witli external actions. The state deals 
with these outward ‘^^*tions only, but its end must essentially 
be a moral end, and to regard it as tlie creation of the all- 
wise and all-good God brings into prominence this central 
fact of its being. 

To use the theory as many have done to bolster up force 
and autliorii} m the name of divine authority, however, shows 
how, from what in itself may be perfectly harmless, very 
liarmful results may follow. In this respect the theory is 
essentially the same as the Eorce theory. The strength of 
both the Divine and Force theories lies in their emphasizing 
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one aspect of force — amoral force. If the theory meant simply 
that, as one of the later Church writers said, God is 
a “remote” cause, that God simply implanted the social in- 
stinct among men, there would be little harm in it. What 
Political Science demands is that political institutions should 
be regarded as purely human creations. 

7 . THE THEORY OF FORCE 

The Theory of Force states that civil society originated 
in the subjugation of the weaker by the stronger. In the 
early stages of the development of mankind it 
implies that those physically stronger captured 
Theory 01* enslaved the weaker. This was true not only 
of individuals but of tribes and clans. From the 
more rudimentary political organizations it spread in succes- 
sive steps to the more advanced. Finally kingdoms and 
emjnres fought against each other and survived or died ac*- 
cording to their strength. 

The Force theory, like tlie othei* tlieories already 
examined, has been enijiloyed as tlu'- support of diverse con- 
tentions. Some of the Church Fathers, in order 
Uses of the discredit tlie state as compared with the 

church, which, they said, was founded by God. 
argued that the state wa.s the result of brute force. The 
Force theory has also been used by writers of the individ- 
ualist school to prove that it is in the nature of society that 
the stronger should prevail against the weaker. From this 
they try to demonstrate that there should be no regulation 
of competition in industry. The most productive system is 
that which gives the most unrestricted scope for individual 
efforts. The other school of thought t socialism, uses the 
theory for exactly the opposite jnirpose. The present system 
of industrial organization, say certain socialists, is the result 
of the improper use of force. The state is the outcome of 
the exploitation of the weaker by the stronger. This force, 
the origin of all civil society, has continued till at the pre- 
sent stage one part of the community robs the other of its 
just reward. Government is force organized so as to keep 
the working classes in chec^k. The object of the socialist is 
to prove the justice of the worker’s claim to a larger share 
of what he produces. 
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The theory of Force was widely adopted by writers in 
Germany before the war. Their chief object was to educate 

In German people in ideas of world domination bj 

rmany Treitschke, the Prussian historian, puts 

power or force in the forefront of his definition of the state. 
“The state”, he says, “is the public power of offence and 
defence, the first task of which is the making of war and 
the administration of justice.” General von Bernhardi, 
another modern German writer, says that war is a biolo- 
gical necessity of the first importance and the aspiration for 
peace is directly antagonistic to the first principle of life. 
Struggle is a universal law of nature, and the instinct of self- 
preservation which leads to struggle is the natural condition 
of existence, “The first and paramount law,” he says, “is 
the assertion of one’s own independent existence,” and from 
this he proceeds to argue that the right of conquest is justi- 
fiai)le. “Might is the supreme right, and the dispute as to 
what is right is decided by the arbitrament of war. Wai 
gives a biological!} just decision, since its decisions rest on 
the very nature of tilings.” 

The Force theory contains a considerable amount of 
trutli. Force is an essential element m the state ; it is neces- 
sary both internally and externally. Internally 
Criticism. fhe state requires force for the preservation of its 
necessary ^g^mst disruptive elements. The relation 

in the State of coniiiiand and obedience necessary to govern- 
ment implies the existence of force. Externally 
a state requires force to repel aggression. To set up force, 
however, as an exjdanation of the origin of the state, and 
as a justification of its action, is wrong. 

Tlie Bochil Contract and Divine theories err in a similar 
way. The Social Contract, as used by some writers, justi- 
fies the most absolute form of government, and 
Moral Force gi^'^s 110 place to resistance. The same is true of 
and Brute the Divine theory. Force may mean either that 

Force might is right, that physical, brute strength is 

the determining factor in state development, or 
that will or moral force is the basis of the state. The former, 
physical force, is not a permanent basis of a state; the 
latter, moral force is. Might without right can at best be 
only temporary; might with right is a permanent basis for 
the state. Force does not create rights; rights, like the 
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state, are founded m the common consciousness of common 
ends. Mere brute force simply means despotism, violence 
and revolution, with no rights, save the rights of the physi- 
cally stronger. True force, that is, moral force is the per- 
manent foundation of the state. Might without right lasts 
only so long as the might lasts; might witii right is as lasting 
as the human minds on which it depends. 

One aspect of the Force tlieory requires particular atten- 
tion, Bernhardi, we have seen, argues that the exercise of 
force IS essential from tlie very nature of 
fheFittest^ society. Struggle, leading to the survival of the 
fittest, he says, is a natural law. Sir Henry 
^^aIne expresses similar sentiments wlien he speaks of 
“beneficent private war, which makes one man strive to 
climb on the shoulders of another and remain there through 
the law of the sui vival of tlie fittest.” Herbert Spencer con- 
tinually voices the same views. He sjieaks of the beneficent 
working of the “survival of the fittest,” and he declaims 
against our modern legislators vvlio pass la\\s to protect weak 
or unsuccessful members ot society who, without their inter- 
ference, would naturally go to the wall. 


To discuss tins question would moan a full analysis of 
the application of tlie theory of evolution to society, a task 
which cannot be undertaken here. Certain salient facts may 
be brought before the student. 

The word “fittest” in the phrase “survival of the 
fittest” — the core of the evolutionist position — means, as 


Meaning of 
Fittest ” 


Huxley says, the survival of those best fitted to 
cope with environment in order to survive and 
breed. As JDr,. Marshall says, tlie survival of 


the fittest means the survival not of the man who does most 


good to his environment but of the ohe who derives most 
from the environment. In society the ^vJrcumstances are so 
varied and complex tliat the meaning of fittest is by no 
means uniform. Among both animals and men the fittest 


may not be the physically strongest. In the struggle for 
food, for example, physical strength may be worsted by 
cunning, or the strongest may not survive in an environment 
where the puny nlay more easily find food and avoid enemies. 
What is true of individuals is true of groups of individuals 
in society, or of races. The actually strongest iiot 

survive, "or they j pa y survive only in the sense that the 
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Various 
Types of 
Struggle 

expense 


word “strongest” is applied to those who, whatever their 
physical strength, actually do survive. 

In society again the struggle js not only between indivi- 
cliuils but between groups or races. In the lower creation 
the struggle is chiefly between individuals. Indi- 
vidual struggle between men is largely replaced 
by the contest between tribes or nations. Tribal 
or national survival may be achieved at the 
of the individuals. Oppression, slavery, even 
extermination of individuals may follow group or national 
survival. 

The luinian individual, further, belongs to different 
groups. By race he may belong to one group, by language 
to another, b\ religion to another, by profession to another, 
by political allegiance to another, by culture to another. 
Among these groups struggle for survival goes on, and failure 
in one may be accompanied l)y smvival m another. Tims 
a nation may be compiered, but its leligion may survive 
among the coiKpierors, so that tlie terms failure or survival 
may be applicable and non-applical)le at the same time. 

More im]>ortant in the ease of man is the conflict of ideas. 
Idiais struggle with each other and fail or survive. Ideas 
are (‘lystallized into laws and institutions, and 
the survival of ideas means the existence of the 
institutions embodying them. Thus against the 
idea of selection by brute force has prevailed the idea 
of respect for hum an life. Against the idea of the weak 
being allowed to die off unprotected have survived the ideas 
of human kindness and sympalliy. Spencerians argue that 
the human ra(‘e has suffered by the survival of such ideas; 
their op])onents reply that, had the physical weaklings gone 
to the wall, the wmrld wmuld have lost its Miltons and New- 
tons. The fact is tiiat these ideas exist and prevail, what- 
ever the results of their survival. 

xVll this [)omts to the supreme differentia in society — 
consciousness. Man is a thinking agent, whose actions are 
directed b> moral ends. This is in the very 
The nature of man, and the results of his thinking 

S'* Man”*** are natural. The state, govermnent, and indeed 
all institutions are the result of man’s conscious- 
ness, creations which have arisen from his appreciation of a 
moral end. Huxley, in a well-knowm passage, gives what we 
6 
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may accept as the only reasonable contrast between society 
and nature. “Society, like art,” he says, ”is a part 
of nature. But it is convenient to distinguish those parts ol 
nature in which man plays the part of immediate cause, as 
something apart; and, therefore, society, like art, is usefully 
to be considered as distinct from nature. It is the more 
desirable, and even necessary, to make this distinction, since 
society differs from nature in having a definite moral object; 
whence it comes about that the course shaped by the ethical 
man — the member of society or citizen — necessarily runs 
counter to that which the non-ethical man — the primitive 
savage, or man as a mere member of the animal kingdom — 
tends to adopt. The latter fights out the struggle for exis- 
tence to the bitter end, like any other animal; the former 
devotes his best energies to the object of setting limits to the 
struggle.” 

War, the supreme exercise of force between nations, is 
natural only because it is more primitive. In society the 
primitive force-struggle is modified by ideas. War un- 
doubtedly has its value : it breeds courage, loyalty, self- 
reliance, but it achieves them at an enormous cost. Moral 
ideas — the characteristic of man — enable us to secure these 
virtues at less cost. In the more primitive world the process 
of evolution is mainly spontaneous or unconscious. Although 
man has tlie power of deliberate choice, the deliberation in 
primitive society may contain a considerable amount of un- 
consciousness. The progress of society shows how conscious 
choice takes the place of the “spontaneity” of the lower 
forms of creation. 


8. THE HISTOKICAL OU EVOLUTIONARY THEORY 

The accepted theory of the origin of the state in modern 
Political Science is the Historical or Evolutionary theory. 
According to this theory the state is an historical growth. 
Its beginnings are unknown to history, but from what we do 
know from History, Anthropology, Ethnology, and Com- 
parative Philology we can both construct a reasonable theory 
of origin and recognize a continuous course of development. 
An analysis of the rise of the state enables us to separate 
three distinct factors in its growth. These are Kinship, 
Eeligion, and Political Consciousness. Though it is possible 
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to separate these elements in an analysis such as is given 
here, it is not to be supposed that these are actually 
separated in the process of state building. A 
division IS impossible; they operate in 
various combinations. Each element plays its 
part in acliieving the unity necessary for statehood, but the 
exact method in which it works varies from community to 
community and from one environment to another. 

1. Kmshi]). A study of early institutions shows that 
kinsliip played a considerable part in early civic develop- 
ment. Blood relationship is an inevitable bond 
Kinship society, for it is one of the most fundamental 

facts in individual life. The closest bond of kinship is the 
family, composed of father, mother and children. With the 
expansion of the family arise new families, and by the multi- 
plication of families of the same stock tribes or clans are 
formed. What the direct course of development from the 
family was is a matter of dispute, but there is no disputing 
the importance of the fact of kinship. That it was import- 
ant may be judged from the various legends of their com- 
mon origin prevailing among nations and nationalities both 
modern and ancient. Other factors, such as common 
purpose, entered in the process of development, but the fun- 
damental bond of union was Ihe family, or blood relation- 
ship. 

On this subject liave arisen two theories which require 
examination — the Patriarchal and the Matriarchal theories. 
An examination of the former — the Patriarchal — will explain 
the latter. 

The Patriarchal theory has its strongest supporter in Sir 
Henry Maine (at one time legal member of the Governor- 
General’s Council in India), in his books Ancient 


The Patri- Law and Early History of Institutions. The 

archal theory may be stated in Maine’s own way. “The 

Matn^s effect of the evidence derived from comparative 

Statement jurisprudence is to establish that view of the 

of it primeval condition of the human race which 

IS known as the Patriarchal Theory. There is no 
doubt, of course, that this theory was originally based on 


the Scriptural history of the Hebrew patriarchs in Lower 
Asia; but its connection with Scripture rather militated 
than otherwise against its reception as a complete theory, 
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Ksince the majority of the inquirers who till recently 
addressed themselves with most earnestness to the colliga- 
tion of social plienomena, were either influenced by the 
strongest prejudice against Hebrew anti(|uitics or by the 
strongest desire to construct their system without the 
assistance of religious records. Plven now tliere is perhaps 
a disposition to undervalue these accounts, or rather to 
decline generalizing from them, as forming part of the tradi- 
tions of a Heinitic people. It is to be noted, however, that 
the legal testimony comes nea-rly exclusively from the insti- 
tutions of societies belonging (o the Indo-I^uropeaii stock, 
the Komans, Hindoos, and Slavonians supjilying tlie gi'cater 
part of jt ; and indeed the difliculty, at tlie jiresent stage 
of the in([Uiry, is to know where to stop, to say of wliat races 
of men it is not allowable to lay down that the society in 
wlhcli they are united was originally organized on the 
patriarchal model. . . . Idie ])oints which he on the surface' 
of the history are those * — The eldest male jiarent — the eldest 
ascendant — is absolutely supreme in his liousehold. His 
dominion extends to life and death, and is as unquahtied over 
his children and their houses as over his slaves; indeed, tlie 
relations of sonshi]) and serfdom ajipear to ditier in 
liitle beyond the higher capacity which the cluld in blood 
possesses of becoming one day the head of a family himself. 
The flo(‘ks and herds of the children ari' the flocks and herds 
of the father, and the possessions of the jiarent, which he 
holds in a representative ratlier than in a jiroprietary 
character, are eijually divided at his death among his descen- 
dants in the first degree, the eldest son sometimes receiving 
a double share under the name of birthriglit, but more gene- 
rally endowed with no hereditary adxantage beyond an 
honorary precedence. A less obvious* inference from the 
Bcriptural accounts is that they seem to plant us on the 
traces of the breach which is first effected m the empire of 
the parent, ddie families of Jacob and Ksaii sejiarate and 
form two nations; but the families of Jacob's children hold 
together and become a people. This looks like the immature 
germ of a state or commonwealth and of an order of rights 
superior to the claims of family relation.” 

The family, then, he regards as the unit of primi- 
tive so(3iety, and the family at its lowest means father, 
mother and children. The single family breaks up into more 
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families which, all lield togetJier under the head of the first 
family, the chief or patriarch, becomes the tribe. With- 
drawals from tliat tribe make new tribes, which, still held 
together by kinship, act together and ultimately form a state. 
Maine’s ascending scale of development is in these words : 
‘‘The elementary group is the family connected by common 
subjection to the highest male ascendant. The aggregation 
of families forms the (lens or House. The aggregation of 
Houses makes the Tribe. The aggregation of Tribes consti- 
tutes the commonwealth.” 

Maine derives his evidence from three sources — from 
accounts by contemporary observers of civilization less 
advanced than their own, from the records which particular 
rai'es liave kept of tlieir own liistory, and from ancient law. 
'^Idiese sources jirovide ample proof of the i^ower of kinship 
on the development of the state, though we shall find 
several msurnionntalile difficulties in the theory as Maine 
presents it. 

The chief evidence in favour of the theory is found in 
the early history of the Jews, especially the Patriarchs of 
the Old Testament. In Athens there were 
“families” and “brotherhoods,” and in Pome 
the three primitive tribes with a common origin. 
In Rome, too, there was the “patria potestas,” the power 
of the father, which gave the head of the household almost 
unlimited authority over its members. The clan system in 
Scotland, the tribal system in many countries, the real or 
fictitious legends of ('ommon origin in many nationalities, all 
these go to show the importance of the family. In India 
Maine was rauiiliai’ with the ramifications of the family 
system, by which very large numbers are included m one 
household, under the head of the eldest male. In certain 
rude communities to-day large groujis of individuals have 
been found in one so-called family, each man having large 
numbers ol brothers or sons or cousins. The patriarchal 
theory, adopting this as the unit and supposing the headship 
bequeathed from one chief to another, by easy stages trans- 
forms the father into the chief or king and the family into a 
civil community. 

The theory is open to certain very grave objections. Its 
chief merit is that it points out what is undoubtedly a factor 
in state development, the family. Aristotle, while recognizing 
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since the majority of the inquirers who till recently 
addressed themselves with most earnestness to the colliga- 
tion of social phenomena, were eitlier influenced by the 
strongest prejudice against Hebrew antuiuities oi- by the 
strongest desire to construct their system without the 
assistance of religious records. Rven now tliere is perhaps 
a disposition to undervalue these accounts, or rather to 
decline generalizing from them, as foianing part of the tradi- 
tions of a Semitic [leoplc'. It is to be noted, however, that 
the legal testimony (*onies nearly exi'lusively from the insti- 
tutions of societies belonging to ihe 1 ndo-hhiropean stock, 
the Komans, Hindoos, and Slavonians supjdying tiie greater 
part of it: and indeed the difliculty, at tlie jiresent stage 
of tlic iiKiuirv, IS to know where to stop, to say of wluit races 
of men it is not allowable to lay down that the society in 
which the\ are united was originally organized on the 
patriarchal model. . . . The points \vhich lie on tlie surface 
of the history are those : — The eldest male parent — the eldest 
ascendant — is absolutely supreme in his household. His 
dominion extends to life and death, and is as un([uahfled over 
his children and tlieir houses as over lus slaves; indeed, th(‘ 
relations of sonshi]) and serfdom appear to ditfer in 
little beyond the higher capacity which the child in blood 
possesses of becoming one day the head of a family himself, 
rile flocks and lierds of the children are the flocks and herds 
of the father, and the possessions of the jiarent, which lu' 
holds in a lepresentative rather tlian in a firoprietaiy 
character, are equally divided at his deatii among his descen- 
dants in the first degree, the eldest son sometimes receiving 
a double share under the name of liirth right, but more gene- 
rally endowed with no hereditary advantage' beyond an 
honorary precedemc. A iess obvious inference from the 
Scriptural accounts is that they seem to plant us on the 
traces of the breach which is first efl'ected m tlie empire of 
the parent. The families of Jacol) and l^lsau separate and 
form two nations; but the families of Jai'ob’s children liold 
together and become a peojde. This looks like the immature 
germ of a state or commonw^ealth and of an order of rights 
superior to the claims of family relation.” 

The family, then, he regards as the unit of primi- 
tive society, and the family at its low^est means father, 
mother and children. The single family breaks iqi into more 
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families which, all held together under the head of the first 
family, the chief or patriarch, becomes the tribe. With- 
drawals fi’om that tribe make new tribes, which, still held 
togethei* })y kinship, act together and ultimately form a state. 
Maine’s ascending scale of development is in these words : 
“The elementary ^ronp is the family connected by common 
subjection to the highest male ascendant. The aggregation 
of families forms the (lens or House. The aggregation of 
Houses makes the Tribe. The aggregation of Tribes consti- 
tutes the commonwealth.” 

Maine derives his evidence from three sources — from 
acc‘.ounts by con tern })orary observers of civilization less 
advanced than their own, from the records which particular 
races have kept of their own history, and from ancient law. 
These sources provide ample jiroof of the power of kinship 
on the develofiment of the state, though we shall find 
several insurmountahle difficulties in the theory as Maine 
presents it. 

The chief evidence in favour of the theory is found in 
the early history of the Jews, especially the Patriarchs of 
the Old Testament. In Athens there were 
^e^Theory^*^' “brotherhoods,” and in Eome 

the three primitive tribes with a common origin. 
In Eome, too, there* was the “patria potest as,” the power 
of the father, which gave the head of the household almost 
unlimited authority over its members. The clan system in 
Scotland, the tribal system in many countries, the real or 
fictitious legends of common origin in many nationalities, all 
these go to show the importance of the family. In India 
Maine was familiar with the ramifications of the family 
system, by which very large numbers are included in one 
household, under the head of the eldest male. In certain 
rude communities to-day large gioups of individuals have 
been found in one so-called family, each man having large 
numbers of brothers oi’ sons or cousins. The patriarchal 
theory, adopting this as the unit and supposing the headship 
bequeathed from one chief to another, by easy stages trans- 
forms the father into the chief or king and the family into a 
civil community. 

The theory is open to certain very grave objections. Its 
chief merit is that it points out what is undoubtedly a factor 
in state development, the family. Aristotle, w^hile recognizing 
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the difference between a family and a developed civil com- 
munity, likewise posits the relation of father to children as 
a fundamental fact in the origin of civil society. 
Se*Th^ry^ Aristotle said that there were three approxima- 
tions to civic relations in family life — (1) the rela- 
tions of a slave-master to his slaves, (2) the relations of a 
husband and wife, and (3) the relations of a parent to his 
children. The family is the ultimate form of social union. 
Command and obedience arise naturally in it, and logically 
enough it may be considered as the basis of all forms of social 
union. 

The patriarchal theory is one of the simplest explana- 
tions of the origin of the state, but one of its chief weak- 
nesses is this very simplicity. Primitive is not 
a *Dangei^'*^ same as simple. The more researches that 
are made into early society, the more is it clear 
that early forms of social organization were very complex. 
This danger of simplicity applies equally to other theories 
of the origin of the state. Sir J. G. Frazer, the most out- 
standing of modern social anthropologists, in his classic work 
The Golden Bouqh, makes a point of warning investi- 
gators against this danger. ‘'He who investigates the his- 
tory of institutions,” he says, "should constantly bear in 
mind the extreme complexity of the causes which have 
built up the fabric of human society, and should be on his 
guard against a subtle danger incidental to all science — 
the tendency to simplify unduly the infinite variety of the 
phenomena by fixing our attention on a few of them to the 
exclusion of the rest. The propensity to excessive simplifi- 
cation is indeed natural to the mind of man, since it 
is only by abstraction and generalization, which necessarily 
imply the neglect of a number of* particulars, that he 
can stretch his puny faculties so as to embrace a minute por- 
tion of the illimitable vastness of the universe. But if the 
propensity is natural and even inevitable, it is nevertheless 
fraught with peril since it is apt to narrow and falsify our 
conception of any subject under investigation. To correct it 
(partially) we must endeavour to broaden our views by taking 
account of a wide range of facts and possibilities, and when 
we have done so to the utmost of our power, we must still 
remember that from the very nature of things our ideas fall 
immeasurably short of the reality.*’ 
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This procedure, applied to the Patriarchal theory, at 
once raises difficulties in it. In the first place, a 
considerable number of writers hold that not the 
The Matri- patriarchal but the matriarchal family was the 
Theory also known as the Matriarchal theory. 

Supported The upholders of this theory (the chief of which 
are McLennan in his Patriarchal Theory, Jenks 
in his History of Politics and Morgan in his Ancient Society) 
say there is considerable evidence to show that the primitive 
family had no common male head, but that kinship was 
traced through females. Before the patriarchal family there 
was the matriarchal family. The patriarchal family is pos- 
sible where either monogamy or polygamy exists, but the 
earliest form of marriage relation was polyandry, according to 
which one woman had several husbands. Descent in such a 
state could only be through the female. The prevalence of 
queens in Malabar and the power of princesses among the 
Marathas may be cited as evidence in favour of the Matri- 
archal theory. 

Though examples exist of polyandrous types of society in 
various parts of the world, the evidence is not sufficient to 
justify the Matriarchal theory. The very existence of matri- 
archal descent, however, is a fatal argument against the 
Patriarchal theory. The patriarchal family is not universal, 
and where a male member of a family is chosen as leader, it 
is evident that some cause outside the family system is in 
operation. 

The existeiK'e of another cause is also shown by the fact 


of adoption. In primitive communities we find that in- 
dividuals were adopted by families, sometimes 
offficuiry* m large numbers, in order to give reality to the 
idea of kinship. The idea behind adoption 
obviously lies outside the family. Adoption was regard- 
ed as necessary to secure certain ends. The meaning of the 
family as a community is materially changed when this is 
taken into account. Still more important is the statement 
of Maine himself that the notions or power and consanguin- 
ity (or kinship) blend but they do not supersede each other. 
In the family was latent the idea of chdl authority. The 
analogy to civil authority may be true in regard to the rule 
of a father over children, but something else is necessary to 
explain the continuance of paternal authority over grown 
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men. Physical force may account for the rule of the man 
over his wife and his children, so long as the children are 
young and relatively weak, but something beyond force is 
necessary to explain tlie power of a weak old man over men 
in the prime of life. Homo deeper roundatioii exists. In 
Rome the patria poteslas^ was enforced by the state, but 
where there is no state outside the family the rule could 
continue only fiecause it was reasonable or because it served 
certain ends. 

Actual examples of the patriarchal type of society, more- 
over, show that mere descent alone is not sufficient to 


Other 

Elements 


establish a new head of the family. Thus m 
the Slavonic house communities the head was 
elected, not because of descent, but because of his 


capacity. Ability to manage is essential to headship. This, 
again, shows an idea outside mere kinship. 

‘ We may conclude that in early society kinship was the 
first and strongest bond. As the community evolved, the 
sanction of kinship continued till other elements 
^^Kinship** — common customs, common speech, common 
purpose — became clear. The bond of blood was 
the first element of unity; the other independent bonds 
appeared later. The course of history shows the gradual 
supersession of kinship by these other elements. Thus in 
the earliest stages of society citizenship was equivalent to 
the inembershij), real or ])retended, of a common family. 
Nowadays citizenship in a state practically means residence 
on or birth within a particular part of the world’s surface. 
The various struggles of class against class, from the patri- 
cians and plebeians in Rome to the aristocracy and people 
of the modern west, or to the Brahmin and Hudra in India, 


all illustrate the struggle of various elements against kin- 
ship^ or an asjiect of it, heredity. 

2. Religion. In the early stages of human society reli- 
gion was far more powerful than it is now. It coloured 


every act of human life. In the home, in public 
life, m war, in festivals it played a predominant 
to Early part. Every idea, every habit, every custom of 
Man primitive man was governed by religion. Its 

influence in later times is equally manifest. Only 
in relatively modern times has religion been separated from 
politics, and this development has taken place only in the 
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advanced communities of tlie west. To-day in many parts 
of the world there ate primitive tribes where superstition or 
religion is the supreme arbiter in all matters. 

Primitive man, knowing little about the forces or laws of 
nature, yet recognizing their great power, ascribed such 
])Ower to unseen spirits. He regarded these spirits or gods 
as res])onsible for ever\ f)rocess of nature. Jn Greece and 
Jtome, the most advanced communities of the pre-Christian 
world, agriculture, war, the sea, the sun, each had 
a presiding deity. ^To the savage the mystery of death was 
particularly terrible. The departed spirits w^ere looked on as 
capable of love and hale, of beneficence and malevolence, 
and were worshipped, or propitiated by sacrifices. Ancestoi*- 
worslup, arising from tins, w^as very common, and the wor- 
ship of departed ancestors had a considerable influence in 
family life.,, 

llie religion of j)rinntive man we now’ call either animism, 
or merely superstition. For a fuller study of this the 
student must turn to Anthroi^ology. The most 
Fraze^* remarkable modern study of the influence of 
Theory religion or superstition on the development of 
political so(‘iety and social institutions is The 
(iolden Bough, the work of Professor Sir J. G. Frazer. (Jn 
Psycho’s Task and Tjcclurcs ofi ihc Early Histerfy of 
(ho Kingship, Professor Frazer gives in small compass the 
factors particularly bearing on our subject. It must be 
remembered that the investigation into this subject is 
modern and incomjilete. As Professor Frazer points out, wo 
are only beginning to understand the mind of the savage 
and his institutions, and the truth once found out ‘hnay 
involve a reconstruction of sometv such as wt can haixlly 
dream of.” 

Common worshif) undoubtedly was a most important 
element in the welding together of families and tribes. This 
worship was often ancestor-w’orship. Common devotion to 
ancestors provided a permanent basis of union. As we 
have alreaciy seen, m early society the family played an all- 
importanl part. Tlie family was as much a religious 
as a natural association. C^ommon worship w’^as more essen- 
tial than even kinshi]). The wife, the son, or the adopted 
son were all initiated into the family religion. With the 
extension of the family to the tribe, common worship 
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continued to be the bond of union. Tribal union, too, was 
impossible except for those who performed the same religious 
ceremonies. Worship thus provided a bond of union in the 
earliest civic communities, when as yet the end of civic unity 
was not recognized. 

This is further proved by the character of primitive law. 
No legal relation existed between families or tribes unless 
the religion was common. The sanction of the law was reli- 
gion and, as it was the terrible aspect of religion that 
appealed to primitive minds, the breaking of law was follow- 
ed by terrible punishment. The relation of command and 
obedience, natural enough in family relations, was thus 
definitely established by religion. As far as we can judge, 
early societies were ruled with a rod of iron by the abso- 
lutism of religious law. There was no question of the right 
of the individual against the state, for no such right 
existed. 

The evidence available points to the existence of 
monarchies in the religious stage of state development. The 
kings were priest kings, combining the duties of 
Prie*t Kings ceremonial observances and secular rule. 
Examples of the survival of these kings exist in historical 
times. Sometimes they survived as titular kings, their main 
duties being the conduct of religious ceremonies. They may 
have been instituted after the abolition of monarchy in 
order to discharge the religiou.s duties which the old priest - 
king combined in one person. Professor Frazer quotes the 
case of the descendants of the Ionian kings at Ephesus who, 
though their duties were mainly religious, continued to 
enjoy certain royal privileges, such as a seat of honour at 
the games, the right to carry a staff instead of a sceptre, 
and the right to wear a purple robe. The same writer cites 
the Spartan kingship as an instance of the double function 
of priest and king. The two kings were supposed to be 
descended from Zeus, and as such they acted as the priests 
of Zeus. A modern example he finds in the Matabeles of 
South Africa, where the king is at the same time high-priest. 
Every year he offers sacrifices at certain festivals, and prays 
to the spirits of bis forefathers and to his own spirit, from 
whom he expects great blessings. “In early society” says 
Dr. Frazer, “ ‘the divinity that doth hedge a king’ is no 
mere figure of speech.” 
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Before the days of priest-kings, according to Dr. Frazer, 
the “magical man-god” held sway. There are two types of 
“incarnate human gods.” In one type man is 
divinely inspired, the inspiration 
coming either at birth or at some time during 
his life; the other is a magician. In primitive 
communities magical rites and incantations are practised 
both privately and publicly, privately for the benefit or in- 
jury of individuals, publicly for the community. The 
magician thus becomes a public personage of great import- 
ance, for the welfare (or the reverse) of the community 
depends on him. From chief magician the step to chief or 
king is simple. Once that step is secure, the profession of 
magician becomes the highest aspiration of the tribesmen. 
Tlie clever men of tlie tribe not only appreciate the advan- 
tages of the position, but recognize that it is largely through 
deceit that the position is maintained. The supreme power 
therefore tends to fall into the hands of the cleverest and 
most unscrupulous men. 

Dr. Frazer regards this step as one of the most import- 
ant m the history of progress. Before the monarchy of the 
clever sorcerer was established, the council of 
i^narchy ^^^ers ruled. Stagnation, social, political and 
intellectual continued till the emergence, through 
sorcery, of the clever magician-leader, who, once he reached 
the height of his ambition, discarded selfishness and worked 
in the interest of his community A single-minded resolute 
man was infinitely more useful than the “timid and divided” 
counsels of the elders. The community then grew by 
conquest or otlier means, both in population and wealth, two 
necessary elements in moral and intellectual advance. Des- 
potism at this stage, as in more advanced stages, was 
the best friend of progress and liberty, for it provided the 
means of advance and gave scope for the development of 
individuality. 

From the sorcerer, magician or medicine-man developed 
the priest-king. Dr. Frazer gives a large mass of evidence 
to show how, after the sorcerers have raised themselves to 
power, an intellectual revolution takes place. The acuter 
minds of the tribe recognize the deception of the magicians, 
and magic is replaced by religion. The magician gives way 
to the priest, who tries to achieve the same end as the 
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sorcerer not by trying- to control the forces of nature but by 
appealing to the gods. The king, in giving up magic, adopts 
prayer, but preserves his kingshij), and is often regarded as 
a god because of the |X)ssessio]i of his nature by a powerful 
spirit. 

Enough lias been said to show the importance of religion 
in the early stages of state development. The influence of 
I’eligion in tlie latei* stages is a matter of histoiy. Eeligion 
lias both in the earlier and later stages been a powerful in- 
strument for inculcating obedience and preserving order. 
By analogy from the effect of rehgion in the Christian era 
as well as from direct evidence of ancient law and primitive 
communities, we may argue that in the earlier stages of reli- 
gion, when yt't it was merely animism or superstition, its 
})ower was far greater. Wlien we take into consideration 
that the relation of command and obedience is the funda- 
mental fad of civil society, we are able to appreciate the 
great value religion has had m the development of the 
state. 

3. Political consciousness. Under this general heading 
may be grouped a number of elements, which, working along- 
side religion or kinship, helped in the develop- 
Politicai nient of the state. Underlying all other elements 
in state formation, including kinship and 
rehgion, is political consciousness, the supreme 
clement. Political consciousness implies the existence of 
('crtain ends to be attained through iiolitical organization. 
These aims in the earliest stages are not expressed* indeed, 
they may not be recognized. Other elements, kinship it 
may be, or religion, may secan sujireme, but gradually the 
ends of politaail organization become evident, and political 
institutions arise consciously because of these ends. At tJu' 
beginning the political consciousness is really political un- 
consciousness, but, just as the forces of natine operated 
long before the discover} of the law of gravitation, ])oli- 
tical organization reall} rested on the community of 
minds, unconscious, dimly (‘onscious, or fully conscious 
of certain moral ends firescnt thi'oughoiit the whole course of 
development. 

Among elements of development which may be classed 
under this general liead are the need for security of person 
and property, the necessity of defence from external attack, 
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and the need for improvement, social, moral and in- 
tellectual. With the increase of poxiulation there is the need 
J'or the creation of some agency to control the 
Security manifold relations of individuals. The first need 
of Person- xs Older. No settled life or progress is possible 
of^FamUy” wjtliout the security of the person. With the 
Relafions mcj'oase of population also conies the need tor re- 
gulating social relations such as the family and 
marriage. Witli the increase of wealth arises the necessity 
for the protection of projierty. 

All tl lese led to some kind of law. In its earliest iorm 
law IS I’ehgions? witli terj-ible penalties. This religions law , 
as we have seen, secured the relation of com- 
ence^l^w obedience. At the lieginnmg of 

lijstoj'v WT find men ruled by custoniai’y law. Cns- 
lomai’v law was very rigid, obedience to it being still of a 
sonu-rehgioiis charactei*. Progress begins when the people 
ap])reciato the purpose of the law-, i.e., when mere obedience 
is succeeded by intelligent obedience. 

The earliest tyjie of law', winch existed hefoi’e the inven- 
tion of writing, may he divided into Dooms law and Custo- 
mary law proper. Dooms law' was merely 
I^Hiest separate “dooms” or judgments. Tlie relation of 
Dooms Law criuso aud effect w as not yet recognized, nor was 
liere any idea of universal law . Such law^s were 
merely isolated judgments laid dowm by chiefs as cases of 
necessity arose. Idie existence of such law' was really re- 
vealed negatively, i.e., when it was broken. Judgment was 
given aftei’ the fact, not as ])re-sup])osmg the existence of a 
general law' bearing on the case. A doom was an inspiration 
of the moment to suit a given case. 

Customar} law' proper, also unwuitten, emerged wdien the 
dooms were regarded as precedents to guide the administra- 
tion of justice. The knvs, instead of being 
^^tomary yxc-irious dicta of chiefs, now' became stable. 

The chiefs or councils of elders hec‘aine the 
repositoi'ies of legal knowledge and their duties were regard- 
ed as a sacred trust. Jdie kings or councils did not actually 
make the law' hut were the interpreters of it. This 
customary law' gradually was modified. JJie influence of 
migration, whereby tribes became familiar with Unvs 
different from their own, brought about this modification. 
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Such comparison inevitably led to questioning. Some laws 
were better, some worse, and the wiser among the earlier 
peoples began to ask why. This “why” is the keynote of 
all progress. It brings to light the end of institutions, and 
leads to the r’eplacing of custom by thought. 

The need for defence among primitive peoples, with whom 
the aggressive instinct was highly developed, was equally 
^ great. Defence implies attack, and in early 

Defence communities we find that war created kings. 

The ablest leader m war became king. This, of 
course, is true also of relatively highly developed communi- 
ties. Finally, the need of progress, which marks the latest 
stage of political development, leads the conscious adaiitation 
of political institutions to certain definite ends. We are ac- 
customed to look on jirogress as a late appearance m social 
and political development. Tiie conditions of progress arise, 
however, as soon as people question among themselves the 
purpose of their institutions. 


9. GONCLUSION 

Several false theories of the origin of the state have been 
examined; their good as well as their bad points have been 
brought forward. The chief elements in state 
oncusiofi fQj^n^ation and development have been specified, 
but at the conclusion of all this we can do little more than 
say that the state is a historical growth in which kinship, 
religion and political consciousness have been the predom- 
inant elements. It is impossible to say at what stage any 
one element predominated, or even wh^n it entered or left 
the field. 

In all probability family groups existed before the state, 
and the state, m a rudimentary form, first appeared as an 
extension of the family. Eeligion reinforced 
Many family discipline and gradually created the wider 
Se^ProccM discipline necessary to the existence of a state. 

Custom was the first law, enforced by chiefs or 
patriar chs. It carried with it a religious sanction. Gradu- 
ally politics and religion were separated, and definite poli- 
tical ends were responsible for political unity. 

Many variations of the process no doubt existed. A 
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patriarchal state may have prevailed in one place; a 
matriarchal in another. Magician kings may 
VaHations existed in one community; priest-kings in 

another. Any detailed construction of the 
earliest forms of civic organization is bound to be fanciful. 
The mam issue is clear, namely, that the state is a gradual 
development. Its origins are lost in the mists of time, but 
from the evidence we have we may reasonably conclude 
that from imperfect beginnings the state has developed and 
is at the present moment developing towards the well-being 
of mankind, which, consciously or unconsciously, has been 
its mainspring throughout. 



(IHAPTEE V 


THI^ SOVEUEKINTY OF THE STATE 

I. THK VAlllOUS ASPl^CTS OF SO VFKKJON'J'Y 

wold s()\ orcM^iit\ comes from a Latm word 
siipcnDUis , wim-li means suj)reme. ddic use of the word as 
a tec'imical term m Political Science dates from 
General jiublicatioii of a work called the Republic by 

Sov”retKnty French author Eodm, in 1570. The idea of 

so\erei^nty was common before his tune, though 
U was called by othei* names. In Aristotle we read of the 
“supi'eme ])ower” m the state, and llie Homan lawyers and 
mediaeval writers speak of the “fulness of ])ower” of the 
state. Obviously all reasoning about the state must have 
some refereiK'e to what is really the central characteristic 
oi statehood, whatever name may be given to it. As we 
sliall see, tlic t(‘rm iias certain definite applications m 

Political Science, but the notion of supremacy is 
all its uses, whether in Political S('ieiice or m ordinary speech. 
When one speaks of a person, a liody of jiersons, a law, or 
a state as sovereign, one implies that there is in existence 
a power which is higher, better, greater than all other 

powders, a powder which is at the very top. fn speaking of 
any human agency as sovereign, we mean that it must be 
obeyed by other individuals or liodies It is, m a word, 
supreme. 

In Political Science there are several senses in which the 
term is used, and unless the various uses are clearly under- 
stood, the student will be in danger of much con- 
Diffcrcnt fusion. Ill the first place, the student must 

VS^orcTin ^ guard against confusing the idea of 

Political the sovereignly of the state with titular or 

i^”T?tSar sovereignty. The word sovereign is 

Sovereignty frequently used to designate a king or monarch. 

The king or monarch may seem to be the highest 
powder in the state, but in modern democracies the king is 
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more a servant than a master. The use of the term m this 
sense dates from the time when kings had absolute power, 
or the power of final decision. Nowadays the king is a part 
of the machinery of government, and the term sovereign 
applied to him is merely a name or title. Such sovereignty 
may be called titular or nominal sovereignty, and the chief 
merit of its use for the purposes of Political Science is to 
call the attention of the student at the outset to the radical 
distinction between the state and government. 

The sovereignt}/ of the state is simply the supreme power 
•of the state, or as Professor Burgess says, “the original, 
absolute, unlimited power over the individual sub- 
re* nt associations of subjects.” This 

thif State sovereignty of the state may be analysed from dif- 
ferent points of view, but in itself it is the per- 
petual and complete ] lower of the state over its members. It 
is not the power of any part or branch of government : in 
fact the distinction between the state and government, as 
already insisted on, is the key-note to the proper understand- 
ing of sovereignty. 

The idea of the sovereignty of the state may be looked 
at from two main points of view : (a) legal sovereignty, 
(b) political sovereignty. 

The legal sovereign is the authority which by law lias 
the power to issue final commands. It is the authority to 
whose directions the law of the state attributes 
Sovereignty legal force. In every ordered state there are 

laws which must be obeyed by the citizens, 
and there must be a power to issue and enforce these laws. 
The power, whether it be a person or body, to which in the 
last resort is attributed the right of laying down these laws, 
is the legal sovereigji in the state. The test of the existence, 
or location of the legal sovereign lies in the law courts. A 
judge can enforce a law only if it is passed by the 
legal law-making body. The legal sovereign thus is the 
supreme law-making authority, recognized as such by the 
law of the state. 


The political sovereign is the sum total of the influences 
in a state which lie behind the law. In a modern repre- 


(d) Political 
Sovereignty 


sentatjve government we might describe it 
roughly as the power of the people. It is the 
liow^er behind the legal sovereign, bnl wdiereas 


7 
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the legal sovereign is definitely organized and discoverable, 
the political sovereign is vague and indeterminate, though 
none the less real. 

The simplest way to understand the diti'erence between 
the political and legal sovereign is to imagine a small state 
in which the opinion of the people is expressed by a mass 
meeting at which every citizen is present. The expression 
of the opinion does not make a law. Imagine further that 
in this small state the body legally empowered to make laws 
is a House of Eepresentatives. The opinion of the mass 
meeting would be of no avail legally till it was definitely 
drafted into legal form and passed by the House of Eepre- 
sentatives. A judge in the courts of the state could 
not apply the opinion of the mass meeting to a case which 
came before him; but when the opinion was embodied in 
legal form and passed by the House of Eepresentatives, he 
would have to apply it, whether he wished or not. The mass 
meeting represents the political sovereign; the House of Ee- 
presentatives the legal sovereign, for it is the body 
empowered by law to issue final commands. The mass 
meeting might express its opinion clearly, it might even 
pass a resolution framed in legal terms, but till the law- 
making body passed it, no judge could take the slightest notice 
of it. 

In modern governments we are familiar with the repre- 
sentative system. The electorate, by means of voting and 
electing representatives, indicates to the legis- 
Re’ations of lature the type of laws that are desired. In this 
Pofitica”^ way it expresses roughly the political sovereignty 
Sovereignty in the state. Modern democracies are repre- 
sentative or indirect — not pure or direct like the 
Greek democracies, where the general assembly of the 
citizens was tantamount to the legislative body. In a direct 
democracy the expression of the political sovereignty is 
equivalent to the making of a law. In such a simple case 
the legal and political sovereigns practically coincide. The 
distinction between the two is shown in any modern state. 
It is well brought out in the organization of the British 
Government. In ihe United Kingdom the legal sovereign is 
the King, House of Lords and House of Commons, techni- 
cally called the King-in-Parliament. This sovereign is 
legally all-powerful; there is no legal limit to circumscribe its 
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power; it can, as one writer says, do everything except make 
a man a woman or a woman a man. It is legally unlimited; 
it can make or unmake any kind of law; it can even make 
legal by an Act of Indemnity what previously was illegal. 
But this legislative supremacy of Parliament is limited, 
though not legally. It is limited by the will of the people. 
Parliament could legally make a law compelling the people 
to kill eaeli other. Actually it would never think of doing 
so, because the will of the people has to be taken into 
account. In other words, the political sovereign lies behind 
and conditions, and thus limits the legal sovereign, 
though legally speaking the legal sovereign is omnipotent. 
The political sovereign in the state is the influences in the 
state, which, formulated in a legal way and passed by the 
legal law-making body, ultimately become the law of the 
state. The political sovereign manifests itself by voting, by 
the press, by speeches, and in many other ways not easy 
to describe or define. It is, however, not organized, and it 
can only become effective when organized. The organiza- 
tion of political sovereignty leads to legal sovereignty. 
The two are aspects of the one sovereignty of the state. They 
constantly react on each other. Sometimes, as in direct 
democracy, they practically coincide, and the distinction 
between the two is recognizable only in theory. In modern 
large nation-states the distinction is always more or less 
visible in changes of forms of government, in alterations in 
the composition of legislatures and changes in laws. The 
chief aim and problem of modern governmental organization 
is to find a structure in which the distinction is at a 
minimum. 

Political sovereignty is to be distinguished from popular 
sovereignty. The phrase “popular sovereignty” is not 
used in any real scientific sense : it indicates 
SoverSgnty ^^re wliat is known as political liberty, which is 
discussed later. Popular sovereignty roughly 
means the power of the masses as contrasted with the power 
of an individual ruler or of the classes. It implies manhood 
suffrage, with each individual having only one vote, and the 
control of the legislature by the representatives of the 
people. In governments where the legislature is organized 
in two Houses, such as the House of Commons and the House 
of Lords, it further implies the control by the lower, or 
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‘^popularly” elected House, of the nation’s finances. Tine ^ 
phrase “popular control” better indicates the idea underly- 
ihg “popular sovereignty.” 

Another distinction is sometimes made, namely dc iurc 
(legal) and de facto (actual) sovereignty. A de mre 
sovereign is the legal sovereign, as explained 
above. A de facto sovereign is a sovereign 
Sovereignty which, whether its basis IS legal or not, is 
actually obeyed; in Lord Bryce’s words “the per- 
son or body of persons who can make his or their will prevail 
whether with the law or against the law : he, or they, is 
the de facto ruler, the person to whom obedience is actually 
paid.” A de facto sovereign may be a soldier, who by his 
army can compel obedience; or a priest, who may so awe 
the people spiritually that they will obey him whether his 
claim to obedience is legal or not ; or an}' other agency which 
can comj>el obedience. 

The existence of dc facto sovereignty is most easil} dis- 
cernible in times oF revolution. There have been recent in- 
stances in Russia, Cl-eruian> and the old Austria-Hungai’j , 
where new powers have displaced the old legally constituted 
powers. Sometimes revolutions mean merely a change in 
the existing personnel or organizations, in which case the 
forms of the old legal sovereignty are fulfilled; in other cases 
the old legal sovereign is completely abolished, and the people 
are often in doubt whether to obey the new power or the 
old. Thus, in Petrograd in 1917, when the Bolshevists 
came into power, many of the officers of the old govern- 
ment refused to obey them, thinking that the advent to 
power of the usurjiing power would only he temporary. 

Many other instances of de facto sovereignties exist. 
Oliver Cromwell instituted a de facto “sovereignty after he 
dismissed the Long Parliament. The Conven- 
Examplcsof tioii, after the Revolution of 1688, which offered 
Sovereign- the crown to William and Mary, had no legal 
ties status. Napoleon, after he overthrew the 

Directory; the French Constituent Assembly, 
convened in France after the 1870 war to make peace with 
Germany, were de facto sovereigns. Legal sovereignties 
have been in question recently in Russia, Germany, Austria 
and Hungary, apd other European states. 

Sometimes in a state there is pai'tly a legal sovereign and 
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partly a de facto sovereign, as in some of the unsettled 
South American republics, where the army actually rules, 
while nominally the legal government is in power. 

Frequently it is difficult to locate a de facto 
Relations sovereign. The legal sovereign is discernible 
oide facto according to the laws, but where the legal 

Sovereign- sovereign IS m question or in abeyance, it is very 

ties difficult to gauge exactly the power that rules. 

In a well-ordered state de iure and de facto 
sovereignty coincide, or, in other words, right and might go 
together. De iure sovereignty, whatever may happen, has 
always the legal claim to obedience. Until the law is 

altered, no judge properly can condemn a prisoner on the 
orders of a merely de facto sovereign. When there is a clash 
between the legal and actual sovereigns, either the 
one or the other must disappear, or they must coalesce. 
Either the legal must be reaffirmed, or the old legal 

sovereign must disappear and the new actual become the legal 
sovereign. Ultimately only that right will prevail which has 
might on its side, and in actual history we find that right 
and might always tend to coalesce. Sovereignty de facto, 
when it has shown its ability to continue, will gradually be- 
come de iure. New laws giving a definite position to the 
new powers will be made, with the result that the previously 
existing de iure sovereignty will disappear. On the other 
hand, de iure sovereignty is difficult to dislodge, because the 
legal power tends to draw^ force to its side. Men are more 
inclined to obey and support the legal power than to commit 
themselves to an unknown de facto power. Lord Bryce, in 
his Studies in History and Jurisprudence, sums up the rela- 
tions between the two thus — 

“When Sovereignty de iure attains its maximum 
Lord Bryce’s quiesccnce, Sovereignty de facto is usually 
Statement of also steady, and is, so to speak, hidden behind 

the Relations 

When Sovereignty de iure is uncertain. Sovereignty de 
facto tends to be disturbed. 

When Sovereignty de facto is stable, Sovereignty de iure, 
though it may have been lost for a time, reappears, and ulti- 
mately becomes stable. 

When Sovereignty de facto is disturbed. Sovereignty de 
iure is threatened. 
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Or, more shortly the slighter are the oscillations of 
each needle, the more do they tend to come together in that 
coincidental quiescence which is an index to the perfect 
order, though not otherwise to the excellence, of a govern- 
ment.” 

De facto sovereignty is characteristic of war and revolu- 
tions, and certain rights have come to be recognized in 
regard to it. Thus when a de facto sovereign overcomes a 
de hire sovereign, but not for a sufficiently long time to make 
the dc facto sovereignty real, the acts of the supporters 
of the de facto regime are usually pardoned, in an Act of 
Indemnity, when the de iure sovereign is resumed. De facto 
sovereignties also raise difficulties in international relations. 
Thus, in ^the case of the Bolsheviks in Eussia, the allied 
Powers for some time refused to recognize the government, 
although they had recognized the new government formed 
when the Tsar abdicated. The test of de facto sovereignties 
is their power of continuance. If they show ability to become 
ultimately de iure sovereignties, they are usually recognized 
internationally. 

The question of the location of sovereignty, so frequently 
discussed in books on the subject, becomes simple when we 
keep before our mind’s eye the two-fold aspect 
sovereignty of the state. The loca- 

reignty f^e sovereignty of the state is simply 

the state and the state alone. Political 
sovereignty, one aspect of the sovereignty of the state, 
lies in the will of the people, moulded by the vari- 

ous influences which exist in any body of people. Political 
sovereignty, as one writer calls it, is the “resultant, or 
better still, the organic compound which includes the 
forces of every man and of every agency made or directed 
by human skill and intelligence within the society.” 
It is the centre of the national forces, or, in the words 
of the same writer, “the concentrated essence of national 
life, majesty and power focussed to a point.” Political 

sovereignty lies with the people; it is a real, ever-existing 
power, which is co-terminous with the state itself. 
De facto sovereignty or, as Bryce calls it, “practical 
mastery”, seems at times practically synonymous with 
political sovereignty in the sense that political sovereignty 
is the ultimate deciding factor in legal sovereignty; but de 
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facto sovereignty is really the actual power which is obeyed 
at any time, whether it is de iure or not, or whether it rests 
on the will of the people or not. Political sovereignty is 
the power the organized issue of which is legal sovereignty. 
The location of legal sovereignty in a state is a matter for 
lawyers. In some governments it is easy to tell where the 
legal supremacy lies. In the United Kingdom it lies in the 
King-in-Parliament. Where, as in most modern govern- 
ments, the legislature is limited by a rigid constitution, the 
discovery of the legal sovereign is more difficult. Where such 
a constitution exists, the ordinary legislature has powers 
only within certain prescribed limits; the legal sovereignty 
ultimately rests in the constitution. 

The theory sometimes advanced that sovereignty is 
placed in the sum of the law-making bodies within the state, 
rests on a confusion between the state and govern- 
Sovereignty rnent. The sovereignty of the state, say those 
of Lnw-^aJk- hold this opinion, means the expression of 
mg Bodies the will of the state, and all law-making bodies 
share in expressing this will. These law-making 
bodies, however, express this will only because of the sove- 
reignty of the state. The legislature in any state may dele- 
gate powers to County Councils, District Boards, Municipal- 
ities, and so forth, but these powers of the organs of 
government are merely concrete expressions of the sovereignty 
of the state. They are not divisions of the sovereignty of 
the state, but manifestations of its organic unity. 

The modern theory of sovereignty arose with the modern 
national democratic state. In the middle ages there was 
really no state in the modern sense. Feudalism 
HUtory had to break up before the modern idea of a 

of the state could emerge. Feudalism was a govern- 

Sove!^*^^ mental system based on personal allegiance, and 
reignty: The the idea of the sovereignty of a person, or king 
Middle Ages was the natural result of the system. Co- 
existent with feudalism were the antagonistic 
claims of the Church against the Empire, leading to the ever- 
discussed question whether the temporal power (the Empire) 
or the spiritual power (the Church) was supreme. The 
modern theory, which regards sovereignty as the original, 
absolute and undivided power of the state, could not arise 
in such circumstances, especially as many of the writers of 
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the middle and early modern ages added to the confusion 
by saying that either the Law of Nature or the Law of God 
was sovereign. With the disappearance of feudalism, the 
way was paved for the appearance of the modern theory, but 
it took centuries for thinkei's to throw off the feudal confu- 
sion of state and government. Feudalisiii gave the idea of 
the territorial sovereignty of a king or prince. As the inter- 
mediate lords of the feudal system died out, the king’s powei* 
and importance increased until he ultimately stood supreme. 
And it was only gradually, as the nature of the state was 
jiroperly understood, tliat the sovereignty of the state as dis- 
tinct from the sovereignty of an individual or part of govern- 
ment came to be recognized. The climax of the confusion 
in the identification of state and government is well repre- 
sented in the historic utterance of Louis XIV. of France, 
'‘The state is myself”. 

The first modern ideas on sovereignty came from France, 
in the writings of Jean Bodin, in the sixteenth century. The 
Bodin ^5tate Bodin defines as an aggregation of families 
and their cnramon possessions ruled by 
a sovereign power and by reason. Sovereignty he defines as 
“supreme power over citizens and subjects unrestrained by 
the laws”. Bodin emphasizes the perpetual nature of 
sovereignty; he says that there is no limit of time to it, 
though he admits that there may be life tenure of the 
supreme power. The chief function of sovereignty is the 
making of laws, and according to him the sovereign is free 
from the laws thus made. But he is not free from all laws, 
for all men are bound by Divine Law and the Laws of Nature 
and of Nations. Bodin grants that a legal sovereign is under 
these laws (of Nature or God), and is answerable to God. 
Regarding civil law, he says that the sovereign’s will is the 
ultimate source of law, and is free. If the sovereign wills a 
change, the old order does not hold. 

Bodin deals with legal sovereignty, for, he says, 
sovereignty may reside in one person or in a body of persons, 
the former being the better. Bodin is tluis an absolutist, 
but he makes the proviso that the law of God or law of 
Nature be observed. 

Hobbes, whose theory of the Social Contract we have 
examined already, says that the sovereign is the person or 
body to whom the individuals in the state of nature agree 



THE SOVEREIGNTY OF THE STATE 


105 


to surrender their natural rights and liberty. This surren- 
der IS absolute, hence the sovereign is absolute, supreme in 
everything, able to change all laws. He is under 
Loc£r*' human power whatsoever. The sovereign 

RTuiteau power he regards as indivisible and inalienable, 
and the source of all legislative, executive and 
judicial authority. Hobbes followed the absolutist lead of 
Bodin, and his theory, like Bodin’s, is one of legal sovereignty 
only. 

Locke, as we have also seen, gave a theory of sovereignty 
based on the social contraet. But he carefully avoids the 
term “sovereignty”; instead, he uses the phrase “supreme 
power.” “There can be but one supreme power,” says 
Locke, “which is the legislative, to which all the rest are 
and must be subordinate, yet the legislative being only a fidu- 
ciary power to act for certain ends, there remains still in 
the people a supreme power to remove or alter the legislative, 
when they find the legislative act contrarj^ to the trust re- 
posed in them.” Thus, according to Locke, there are two 
“supreme powers” in the state. Of these two the community 
is always the supreme poww; but this supreme power of the 
community is held in abeyance and is exercised only when 
the government is dissolved^ and a new government has to 
be created; but so long as the government subsists, the legis- 
lative wields the supreme power. This distinction was 
worked out in the nineteenth century into the clearcut con- 
cepts of political sovereignty and legal sovereignty. 

It IS to Eousseau, however, with his idea of the sove- 
reignty of the general will, that the modern theory owes its 
immediate origin. According to Eousseau, 
sovereignty is the absolute power which the 
social contract gives- the body politic over all its members, 
when this power is directed by the general will, i.e., by the 
will of the citizens as a corporate whole. This general wdll 
(whether it means “the will that wills the common good,” 
or “the will of the majority,” or, what we may call, “public 
opinion”) is with Eousseau, the sovereign. The sovereign, 
as conceived by Eousseau, stands out as absolute, infallible, 
indivisible, inalienable. It finds its source in an original 
contract and abides permanently in the body politic, Rousseau 
thus accomplished for the people what Hobbes l»ad done for 
the ruler. 


Rousseau 
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From Rousseau onwards the theory of sovereignty has 
gradually developed to its present form. Rousseau’s ideas 
have provided the groundwork on which it has 
been built. The philosopher Bentham and the 
lawyer Austin, whose theory is examined later 
in this chapter, presented legal views of sove- 
reignty on the hypothesis that the state was the supreme 
organization: its powers, or the powers of its organ, 
government, weie unlimited and irresistible. The philosophic 
side of the theory, presented by such writers as Green and 
Bosanquet, justified the supreme power of the state by the 
end which it subserves. The state to them is the expression 
of the social nature of man; as Aristotle held, it exists 
“for the good life.” Both lawyers and philosophers have 
looked on the state as a unity. For some time, however, 
there has been a growing school of thought which is inclined 
to question the hitherto accepted conceptions of the state and 
sovereignty. According to this school, the state is a mere 
abstraction; the reality is government, and government 
represents not a real unity of the people but the in- 
terests of a particular section which happens to be 
dominant at a given moment. Among the citizens of any 
given state there are various social groups, each with its own 
interests, and it is the will of the group which happens 
to control the governmental machinery which the state 
expresses for the time being. As the sovereignty of the state 
is really the sovereignty of government, so the sovereignty 
of government in its turn is only the sovereignty of a parti- 
cular group, the aims and objects of which may clash with 
those of other groups. The existence of such groups, some 
of which are international in character, it is argued, destroys 
the hitherto accepted idea of the all-cbmprehensiveness of 
the state. The old idea, therefore, is said to be break- 


ing up; the state is not a unity; in philosophical language 
it is “pluralistic” not “monistic.” With this fundamental 
change in the conception of the state, there must follow 
a corresponding change in the conception of sovereignty, or 
the abolition of the old conception altogether. With 
the further implications of recent theory it is impos- 
sible to deal here, but the student must keep in 
mind that on no subject in Political Science is there 
more controversy than on sovereignty, and that, as 
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new types of social organization arise, new theories are made 
to suit them. 

2. CHARACTERISTICS OF SOVEREIGNTY 

The various characteristics of the sovereignty of the state 
may now be summed up as follows: — (1) Absoluteness; (2) 
Universality; (3) Inalienability; (4) Permanence; and (5) In- 
divisibility. 

1. Absoluteness. The sovereignty of the state is abso- 
lute and unlimited. Were it not so, the state would not be a 
state but a body of people subordinate to another 
ne»a “**’^^tate. Sovereignty is the supreme characteristic 
of statehood, in fact, so indissolubly are they con- 
nected that we may say no state, no sovereignty; no sove- 
reignty, no state. 

The absoluteness of the sovereignty of the state implies — 

(а) That within the state there is no power superior 

to it. 

(б) That outside the state there is no power superior 

to ** 

The absoluteness of the sovereignty of the state means 
the unlimited power of the state over its members; no 
human power is greater than the state. Such absoluteness 
really implies the other characteristics — universality, in- 
alienability, permanence and indivisibility. The theoretical 
absoluteness of sovereignty is modified only when sove- 
reignty issues into power as exercised by government. The 
exercise of sovereignty belongs to government, and in the 
exercise of sovereign power government is limited. But the 
limits are not legal limits to the sovereignty of the state. 
They are limits to’ the practical exercise of sovereignty. 
These limits arise from the very nature of the state. The 
state would not exist but for individuals; and government, 
the organization of the state, is composed of individuals. 
Government, therefore, which exercises sovereign power, is 
limited because of its very nature, by the ordinary limita- 
tions of human individuality. The supreme function of 
government — law-making — is governed in* its exercise by 
the fact that laws are made for finite men by finite men. 

Thus the sovereignty of the state as such is one and 
supreme, but there are influences which affect the exercise 
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of sovereignty. We have already shown how political sove- 
reignty conditions legal sovereignty. Professor Dicey has 
summed up the limits to ti;ie legislative supre- 
macy of the British Parliament thus : (1) the 
Sovereignty external limit — which lies in the possibility that 
the citizens may disobey or resist laws, and (2) the 
internal — which arises from the very nature of the body or 
person exercising sovereignty. The sovereign is thus a body 
(or person) of moral beings (or a moral being) who impose 
(or imposes) the inevitable limits of their (or his) person- 
ality on their (or his) powers. Even the most despotic ruler 
is limited by both these considerations. The most absolute 
ruler could not make or unmake any law at his pleasure, 
for all subjects, however obsequious they may be in many 
respects, have limits of human endurance. His own 
Character, environment, education and religion, must also 
mould his actions. There are, accordingly, limits of in- 
dividuality, expediency and common sense. Bluntschli 
expresses the same truth in a well-known passage : “There 
is no such thing as absolute independence — even the state as 
a whole is not almighty : for it is limited externally by the 
rights of other states and internally by its own nature and 
the rights of its individual members.” This limitation of 
the “natural rights” of the members is the external limit 
mentioned by Dicey. 

Many writers — especially earlier writers on sovereignty 
— have declared that sovereignty is limited by natural law, or 
divine law, a limitation that has been expressed 
Natu^al^or i^uch terms as eternal principles of morality, 
Divine Law natural justice, and religion. The remarks made 
above about the internal limits of sovereignty 
jipply here also. Tn the same way as moral universals guide 
individuals, they guide the organizations of individuals. 
The principles of morality undoubtedly affect the exercise of 
sovereignty, whether the morality be called natural law 
(universal principles applicable to all mankind) or the law 
of God. Both the law of Nature and the law of God have to 
be interpreted by human agency; and these laws — of Nature 
and God — exercise^ no sovereignty in themselves. They are 
not legal limits on which a judge could insist as standing 
against the expressed will of a state in the actual state-laws. 
They are not legal limits, but conditions of law-making. 
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There are, however, one or two limits which have become 
prominent during the last century, and which merit fuller 
consideration. The sovereignty of the state, it is held by 
some, is limited (a) by its own fundamental laws, as drawn 
up in its constitution, and (b) by international law. 

(a) Most modern states make a distinction between 
fundamental laws and ordinary laws. The fundamental laws 
are those general principles which are drawm up to 
guide Future legislators and administrators. They 
are regarded as more important than ordinary 
laws : in iact, ordinary laws are valid only in so 
far as they are in accord with the spirit of fundamental laws. 
These fundamental laws are drawn up in a single document 
called the constitution, and the constitution cannot be altered 
save by some special process of law^-making. Hie ordinary 
legislature cannot amend, abolish or add to the constitutional 
law. Such constitutions are called “rigid,” as distinct from 
“flexible” constitutions, where there is no distinction between 
fundamental and ordinary laws. The most notable flexible 
constitution is that of the United Kingdom, while the consti- 
tution of the United States oF America is a typical example 
of the rigid. 

The existence of such laws limits the ordinary legislature 
of the United States. It reduces it to a position analogous 
to that of a British municipality or railway company, the 
constitutions of which are laid down by Act of Parliameni. 
India is like the United States of America in this respect, 
for its legislature is a subordinate law-making body, limited 
by higher laws — viz., the laws of the Imperial Parliament, 
which act as its constitution. The Legislative Councils of 
India are subordinate, indeed, but so are the legislatures of 
France, Germany and tlie United States. Actual legal supre- 
macy rests in the constitution. But the sovereignty of the 
state of the United States, Germany or France is not limited. 
The American people could sweep away the constitution and 
all appertaining to it and establish a legislature like that of 
Great Britain. The constitution limits the government, not 
the state. Only in so far as the state wishes to have these 
limitations do the limitations exist. 

(h) The limits of international law may be reduced to 
the same terms. Each state is independent and interprets 
for itself how far the principles of international law’ are to 
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apply. International law is not law in the ordinary sense of 
law. It is more like international principles of morality. 

These principles are somewhat like customary 
The Limita- law. As a rule they are obeyed, but ultimately 
ter^Uonal individual states have to say what laws 

Law Q'Pply to them and how they apply. There are as 

yet no international courts to enforce in- 
ternational law, though there are courts to interpret it; and 
what we find in practice is that states interpret international 
law for themselves, often as they find it expedient. When 
there are international courts to enforce international 


law, then states independent at present will no longer 
be independent. 

All these limits to sovereignty, paradoxical as it may seem, 
are limits and not limits at the same time. Sovereignty is 
supreme power, and, as Austin has told us, supreme power 
limited by positive law is a contradiction in terms. The so- 
called limits are not legal limits to the sovereignty of the 
state. They are limits to the exercise of sovereign power, 
or, rather conditions of law-making, and most of them arise 
from the very nature of man and society. 

2. Universality. The sovereignty of the state applies to 
every citizen in the state. No person, no union or organiza- 


2. Uni- 
versality 


tion, however universal, affects the sovereignty of 
the state. An organization, for example, like the 
socialist “International,” though it may be ex- 


cellently organized and have members in every country of the 


world, does not destroy the sovereignty of any one state. It 


could only do so by setting up a new international state with 


a sovereignty of its own which would destroy the sovereignty 
of individual states. 


The only apparent exception to the universality of 
sovereignty is what is known as the extra-territorial sove- 
reignty of diplomatic representatives. An em- 
^^toriai ^ country belongs to the country it 

Sovereignty represents, the members of the embassy being 
subject to the law of their own country. This, 
however, is only a matter of international courtesy and is no 
real exception. Any state in virtue of its sovereignty could 
deny the privileges so granted. 

3. Inalienability. “Sovereignty,” says Lieber, the well- 
known American writer, “can no more be alienated than a 
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tree can alienate its right to sprout or a man can transfer 
his life and personality without self-destruction.” The state 
and sovereignty are essential to each other. This 
ability**”' does not mean that the state may not give up 
part of its territory, or, as it is said, cede sovereign 
rights. The ceding of sovereign rights does not mean ceding 
the sovereignty of the state as such; in fact the cession of 
such rights is an excellent example of the working of the 
sovereignty of the state. All that happens is that, whereas 
formerly there was one state, now, with such cession, there 
are two states. Far less does the abdication of a monarch or 
sovereign mean the alienation of sovereignty. It is merely 
a change in the form of government by the resignation of 
his position by a titular sovereign. 

4. Permanence. The sovereignty of the state is as per- 
manent as the state itself. The cessation of sovereignty 

means the end of the state; the cessation of the 
ence**"*”*”' means the end of sovei’eignty. We have 

noted above how Hobbes, in his confusion of 
state and government, regarded the immediate succession of 
a king on the deatli of his predecessor as necessary to the 
continuance of the state. The death of a king or president, 
however, is only a personal change in the government, not 
a break in the continuity of the state. 

5. Indivisibility. The indivisibility of sovereignty arises 

from its absoluteness. There can only be one 
bility***^***' sovereignty of the state; otherwise, there would 
be more than one state. 

On the subject of the indivisibility of sovereignty much 
has been written, and much authoritative opinion has been 
given on either side. The question of the 
Sovereie:nty divisibility of sovereignty came to the front 
Federalism particularly with the development of federal 
government. In a federal union, such as the 
United States, there are three chief grades of powers — 
first, the constitution, which contains the general con- 
ditions of government for the whole of the United States, 
and beyond the limits of which no legislature can go 
without amendment to the constitution itself; second, 
there is the federal government, or government of the 
United States as a whole; and, third, there are the 
governments of the individual states which make up the 
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union. The Government of the United States is empowered 
to legislate on certain matters, the governments of the States 
on other matters, and these governments are supreme in 
their own spheres, which are decided by the constitution. 

The ({uestioii of the divisibility of the sovereignty of the 
state is not alfected by federalism. A federal union makes 
one complete state, and only one, with, tlierefore, one sove- 
reignty. One aspect of the sovereignty of the state, some 
writers hold, does admit of divisibility, and that is legal 
sovereignty. Ijegallj' the constitution of the United States, 
or any federation or confederation, grants supreme powers 
to various units of government. To call this a division of 
sovereignty, however, is due to a misuse of tlie word sovc'- 
reign. The division of governmental powers wliudi ilie con- 
stitution grants is (piite another thing from the division of 
the sovereignty of the state. In this matter, as in main 
others, Political Science is at variance with popular usage 
We speak of the “states” of America when we mean the 
units which form the one state called the United States of 
America, whereas they are noi states at all. They are sub- 
ordinate law^-rnaking bodies with guaranteed powers; but 
they have not sovereignty. The student would be well 
advised to keep in mind the difference between the sove- 
leignty of the state and legal powers granted by a definite 
legal instrument. It is technically as correct to say that a 
municipality is sovereign with the limits set the con- 
stitution given it by the central government, as to say thai 
the “states” of the United States are sovereign. Were 
we to adopt this attitude, then sovereignty could be divided 
into thousands of fragments. The truth is that there is 
only one sovereignty of the statu, whioh in its legal 
aspect issues into the various powers of its organization, or 
government. 

This idea of divided or dual sovereignty, therefore, arises 
from the usual cause — the failure to distinguish state and 
government. All states are units with one and only one 
sovereignty : but in their organizations they vary one from 
another. The division of power or delegation of power by 
one part of the organization to another no more affects the 
central fact of undivided sovereignty than the existence of 
many nerve centres affects the existence of only one head 
in the human body. The hot arguments centred in this 
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question, ending in tlie United States with a civil war, 
arose from a very natural desire of states which lost their 
sovereignty when they became units of a federal system to 
preserve at least the theory of their lost supremacy. 

8. Austin's theory of sovereignty 

An analysis of the theory of Austin will show the applica- 
tiou of the various ])omts mentioned above. John Austin 
was an English lawyer who wrote a book on Jurisprudence 
(published m ( onlainmg a theory of sovereignty which 

lias been violently ('rilieized by practically every subsequent 
writer on the subject of Political Science. His theory is 
the outcome of the teaching of Bentham and Hobbes, but 
it IS by no means the same as their theories. The criticism 
ovoked by Austin’s theory may justly be said to have led 
to tlie modern theorv of the sovereignty of the state. 

Law, Austin considei's, is a command given by a superior 
to an inhuior, and, with this guiding conception, he goes on 

to develo]) his tlieory m these words : — 

“The notions of sovereignty and independent political 
society may be expressed concisely thus. ... If a deter- 
minate 1 nun a n superior not in the habit of 
Austin’s obedience to a like sujDerior receive habitual 
of thT***'* obedience from the bulk of a given society, that 
Theory of determinate superioi is the sovereign in that 
Sovereignty society and the society, including the superior, 
is a society political and independent.” He goes 
on, “to that determinate .superior the other members 
of tlie society are subject, or on that determinate 

superior the other members of the society are dependent. 
The position of its other members towards that de- 
terminate superior is a state of subjection or a state 
of dependence. The mutual relation which subsists 
between that superior and them may be styled the 

relation of sovereign and subject or the relation of 
sovereignty and subjection.” That is, in every indepen- 
dent orderly |X)litical community there is some single person 
or body of persons which can compel the other persons in the 
community to do as he or it pleases. The sovereign may 
be a person, or the sovereign may be “collegiate,” (i.e., a 
group). Every community has a sovereign somewhere, for, 
supposing a community is broken up into parts, as in a 
8 
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revolution, it will settle down ultimately and a state of 
equilibrium will be reached when the sovereign will be dis- 
coverable in the new scheme of things. Thus, before the 
rupture in America the sovereignty resided m one place, and 
after the Declaration of Independence in another. This 
sovereign, either single or collegiate, occurs in every inde- 
pendent orderly community, and it always possesses ultimate 
and irresistible force. Austin says that if a single person is 
sovereign, he is a monarch, if a small group, there is oli- 
garchy, if a small group, but larger than oligarchy, an 
aristocracy : if it is a large numerous group then it is demo- 
cracy. Austin did not believe in a limited monarchy, e.g., 
he calls the government of Britain an aristocracy. 

Certain conclusions follow^ from his theory — 

Conclusions superior or sovereign must be a deter- 

following inmate person or body; therefore neither the 
l^om his general will nor all the people taken together can 
be sovereign. 

(2) The power of the sovereign is legally unlimited or 
absolute, for a sovereign cannot be forced to act in a certain 
way by any command of his own. He makes his own limits. 

(3) Sovereignty is indivisible. It cannot be divided be- 
tween two or more persons or bodies of persons acting 
separately, for, if so, one would be limited in some way b} 
the other, which would be a superior power, and therefore 
the real sovereign. 

These are the mam points of Austin’s theory. Obedience 
and rule are the essential factors foi the existence of a 


state, and a law is a command of the sovereign 
demands obedience. A legal right is 
Theory*” * distinctly a state matter : it is granted by the 
sovereign authority and it will be upheld by the 
sovereign authority. It must be noted that the rights are 
legal rights, not moral or religious rights. The notions of 
law, right, and sovereignty run together, and in considering 
the theory of Austin we must remember that he gives a 
lawyer’s view of sovereignty, i.e,, legal sovereignty. 

In all Austinian “determinate” sovereigns there are 
limits of some kind — the external and internal limits men- 
tioned above. Even despots rule according to 
CrTtTcUm limits of common sense. Sir Henry Maine 

in particular criticized Austin on these grounds. 
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Maine’s experience in India had shown him that there is 
not necessarily a determinate body or person who is obeyed. 
He saw the power of custom in India, and that this custom 
controlled the people and rulers alike. Not only so, but 
custom is not a deliberate statute; it is the outcome of ages. 
Certainly it is not the fiat of a determinate superior. Maine’s 
example is Itanj'it Singh of the Punjab, who in Maine’s 
words, never “issued a command which Austin would call a 
law,’' for the rules which regulated the lives of his subjects 
were derived from their immemorial usages, and these rules 
were administered by domestic tribunals, and, as Maine 
says, Han jit Singh was a ruler the smallest disobedience 
to the command of whom would have meant death or 
mutilation. 

This position Austin met b} allowing the principle that 
‘‘What the sovereign permits he commands.” This is true 
so far. The English common la^^^ for example, is not made 
by Parliament. It exists m customs, which are explained, 
modified, or expanded when the courts apply them. They 
are laws all the same, the courts taking cognizance of them 
as much as they do of parliamentary statutes. The King-in- 
Parliament as legal sovereign could, indeed, alter the com- 
mon law, or make it statute law, thus making it a definite 
command of the legal sovereign. But much of the common 
law it could not alter without much danger to the state, for 
to try to upset tradition and custom might lead to revolu- 
tion. Did Parliament merely make common law into statute 
law, the process would be an excellent example of the power 
of custom as influencing Parliament. In India the power is 
even clearei*, for the legislative sovereign has to accom- 
modate itself to the deeply ingrained popular customs, 
which are often based on religion. 

The difficulties of the Austinian theory are more marked 
when he applies his principles to existing states. He applies 
his theory to two in particular — (1) Great 

Difficulties Britain; (2) The United States. Let us examine 
IJJ^JJ^^^******" the former. In England, he says, one com- 
Austin’s ponent part of the sovereign or supreme body is 
Theory the “numerous body of the Commons,” who 
exercise their sovereign powers through repre- 
sentatives. In other words, he says that the electorate is a 
component part of the sovereign, and it exercises its powders 
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by electing representatives. Yet he says the electors dele- 
gate their powers to the representatives “absolutely and 
unconditionally,” so much so that the “representative 
assembly might concur with the king and the peers in 
defeating the principal ends for which it is elected oi’ 
appointed,” i.e., it might deprive the people of their vote 
altogether. Therefore, lie holds sovereignty resides with the 
King, Lords and Commons (not electors). But that sove- 
reignty, he says, returns when Parliament is dissolved. This 
antmomy leads to one of the most glaring fallacies in his 
whole position. He goes on to say tliat, although the elec- 
torate delegates its powers absolutely or unconditionally, yet 
it may do so “subject to a trust or trusts”. Then he goes 
on — “I commonly suppose that the Parliament for the time 
be ng is possessed of sovereignty. But speaking accurately, 
the members of the Commons house are merely trustees tor 
the body by which they are elected or appointed, and con- 
sequently the sovereignty always resides in the king and 
peers with the electoral body of the Commons." 

Thus Austin says variously that — 

(1) Parliament is sovereign. 

(2) The King and Peers and electors are sovereign. 

The electorate is sovereign when Parliament is dis- 
solved. 

(4) That the Commons have powers (a) free from 
trust, (h) are trustees. 

The Austiiiian difficulty is easily solved by the simple 
device of the separation of the two conceptions of legal 
and political sovereignty. Austin’s theory is 
the attempt of a lawyer to give a lawyer’s view 
Sovereignty of sovereignty, i.e., legal sovereignty. In 
placing legal sovereignty in the United Kingdom 
in the Kmg-in-Parhament he is right : but he does not stop 
there. He tries to give a place in his theory to the 
influences which lie at the back of legal sovereignty and this 
leads him into liQpeless confusion. The electorate has no 
part in legal sovereignty : nor are the representatives in any 
sense trustees. No court would pay any attention to 
an act made by any other body than the King-in-Parliarnent : 
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nor would any court listen to an action under trustee law 
between an elector and a representative for breach of trust. 
The sovereignty of the King-in-Parliament is, as Austin 
says, legally absolute, but really it is conditioned by the vast 
number of influences termed political sovereignty. 
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LIBEBTY 


(ihlNEHAL MEANINGS OE ElBEHTY 


The subject of liberty follows naturally after a discussion 
on soverei^^nty . The finality of the various characteristics 
of sovereignty — absoluteness, universality, in- 
General divisibility — may lead to the notion that 

sovereignty and liberty are mutually exclusive ideas. Par 
from this being the case, sovereignty and liberty are corre- 
lative terras. The sovereignty of the state, instead of being 
the negation of liberty, is the medium of liberty. Liberty 
18 possible only in an ordered state, a state, that is, where 
the legal and political aspects of sovereignty c.oincide, oi- 
nearly coincide. The fundamental maxim of liberty is that 
law is the condiliou of liberty. 

These remarks are true of liberty in a general way, 
Various analysis of the idea of libertj 

Meanings of we must first separate the various meanings of the 

Liberty 


Firstly, there is the general, unscientific use of libert} , 
common in everyday language and in poetry This aspect 


Natural 

Liberty 


of liberty may mean several things. It may 
mean mere licence, or the desire to do as one 
likes irrespective of what all others like; or it may 


mean freedom from the conventions of social inter- 


course and manners, such as may be achieved by living in 
distant country districts, or in solitary woods, far from the 
crowds and manners of towns. Or it may merely mean tlu* 
freedom of thought as distinct from the slavery of the body; 
or the desire of the human soul to be free from the body, to 
be free, as one poet puts it, like the clouds flitting across 
the sky. Everyone has a vague notion of liberty of some 
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kind and a desire for it, but among ten people using the 
word, perhaps no two will be able to say exactly what they 
mean, or, if they do say it, will agree with each other in 
their definitions. This general, unscientific use of the word 
we may call Natural Liberty. 

Secondly, it may mean the Rule of Law, that is, the 
limitation of the powers of government by established law, 
, whether it be in the form of a constitution which 

UWty contains fundamental principles to guide and 
limit the government, or, as m England, the fact 
that law applies equally and impartially to all, to the greatest 
and humblest alike. This sense of the term may be called 
Civil Liberty. 

Thirdly, it may mean constitutional government, that is, 
a form of government in which the people as a whole have 
an effective voice. In this sense, what we may 
LUberty* Political Liberty, the phrase “free govern- 

ment” or “free country,” means that the country 
concerned has a repr^entative government, or is a demo- 
cracy. It means that the people themselves determine how 
they are to be governed. 

Fourthly, it may mean national independence. In this 
sense we speak of battles like Thermopylae and Bannock- 
^ burn deciding the liberty of the Greeks or Scots. 

Liberty “free” country in the sense means a country 

which is independent, or simply that it is a sove- 
reign state. In this sense, therefore, sovereignty and free- 
dom mean the same thing. This sense of liberty may be 
called National Liberty. 


2 NATURAL LIBERTY : THE LAW OP NATURE 

In connection with the origin of the state, we have already 
mentioned the idea of liberty m the so-called state of nature, 
where natural law was supposed to prevail. We must now 
examine the meaning of natural law in more detail, and in 
doing so it is essential first to give a short review of its his- 
tory. The law of Nature has a long and vexed history 
in both philosophy and jurisprudence. In, its most familiar 
form we have seen it in the theories of Hobbes, Locke, 
Rousseau and their predecessors of the contractual school of 
thought. Its actual origin lies further back than history 
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shows; but from such historical evidence as we possess we 
can build up a fairly rational account of its earliest stages. 

To early man all law was divine. In both its origin 
and sanction early law^ depended on divine powers, which 
to unthinking and simple men were beyond the 
Hrstlfry scope of (juestion. The more inquisitive minds 
in early days began to reflect on things of 
the world around them, and tried to find reasons for them 
and causes of their existence. One outstanding fact was ob- 
vious — the uniformity of nature. Implicitly or explicitly this 
uniformity was the basis of all questions and answers The 
primaeval reasoner could not fail to recognize that in nature 
there is much difference amid much similarity and much 
similarity amid the difference. Among the objects of nature 
he could make a rough division of animate and inanimate, 
and amongst the animate he could see distinctly what science 
has since called, genus and species. These varied greatly, 
but in all the variation there seemed a common principle. 
A dog differs from a bird, but the stages of life are similar 
— birth, youth, age and death. Such phenomena to the early 
reasoner gave indications of something common working in 
all the animate world, something which was beyond the 
control* of life itself. Not only so, but early thinkers 
could not help being struck with the distinctive features of 
their own special type. Man was distinct from other ani- 
mate life, and, among men, as among the trees and animals, 
there were many differences co-existing with a principle of 
unity. Amid the various passions and emotions of man there 
seemed to exist a sameness. Though one man did not grow 
up exactly like another, the same weakness of childhood was 
succeeded by the same strength of manhood and the same 
decline of old age. In all this clearly there was a principle 
of growth or of decay, a principle independent of the will 
of the jndividual through whom it was manifested. The 
question as to the first principle or first cause was answered 
by the general name of Nature. 

This conception of Nature involved two ideas, one, uni- 
formity or rule, the other, power, or force, both applicable 
in a general way to all living beings. These 
The ideas had a special application in the case of 

of^Nature” In the case of man the particular form 

that nature took was reason. Nature thus came 
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to be looked on as rational, and as operating towards 
certain definite ends. In other words, nature, instead of 
being regarded as the material universe, the result of some 
blind force, was interj^reted as an intelligent or rational 
force. The moral was added to the physical aspect of the 
universe, and gave a double meaning to the phrase “laws of 
Nature”. 

In Greek thought the idea of nature varied according to 
the mental outlook of the users. In the earliest stages of 
thought the change or flux in material nature 
Thought sharply contrasted with the unvarying insti- 

tutions of human society. In early society, 
where rigid custom was law, human life seemed to be more 
stable than the life of external nature. Later, the position 
was reversed by the ethical philosophers, who came to look 
on social institutions as far more variable than the external 
universe. Thus the Pythagoreans, who were primarily 
physicists and secondarily moral philosojihers, applied the 
idea of Nature, the unifying principle of life, to human society 
with its definite laws and social organization. The phrase 
laws of Nature came to express in human society what is 
prirnarilv characteristic of external nature, viz., uniformity. 
The uniformity in society, however, was gradually shown to 
be unstable. The acts of individual human agents, such as 
the law-giver Solon, the foundation of colonies, which made 
their own law^s suitable for their own peculiar circumstances, 
and the comparative study of political and social institutions 
— all these show^ed as much diversity in human institutions 
as uniformity. 

Studied by themselves, customs or laws (and early laws 
were simply customs) show^ed the same division of uniformity 
on the one hand and difference on the other. Thinkers saw^ 
that, though there were great variations among the customs 
and laws of peoples, yet everyw^here there were certain 
phenomena in common. These common elements came to 
be regarded as the essential laws of mankind. They were 
everywhere similar: therefore, it was argued, they must have 
a common principle. The common principle was Nature 
and these laws were called Natural laws, and as such they 
were fundamental, prior both in time and in sanction to 
man-made laws, which varied from community to community. 

Among the Greek philosophers the distinction was very 
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general. In the Sophists it appeared in the distinction, 

already noted, of Nature, with its permanent 

The institutions, and .Convention, or artificial man- 

Plato tmd institutions. Carrying out this distinc- 

Arittotle tion, the Sophists considered that mankind did 

not embody any of the permanent elements of 
Natuie, but that every people legislated for itself according 
to its own notions. The Cynics, another scdiool of Greek 
thought, maintained the view of nature later voiced b} 
Kousseau, as meaning simplicity of life. Human institu- 
tions were looked on as artificial, and, as such, opposed to 
nature, and wrong. The distinction also appears in Plato, 
who contrasts abstract justice with the written laws of the 
state; and in Aristotle, who, in his Ethics, divides justice 
into natural and legal or conventional, and law into common 
and peculiar. 

It is to the Stoics, however, that we owe the most 
important presentation of the theory of natural law. To 
the Stoics natural law was the universal divine 
The Stoics reason, manifested in both the moral and 

(he material worlds. Man’s reason was only a part of the 
law, but in virtue of tins natural element in him — his reason 
— man could understand the relations of things. Man’s 
reason, therefore, was the instrument through which the law 
of Nature was revealed, and, as the Stoic ideal was to live 
according to nature, reason was the criterion of what was 
good or bad. Social institutions^^were not conventional 
they were the results of reason, or, what is the same thing, 
manifestations of the law of Nature. 

The Stoic theory passed through Cicero into Roman law\ 
Idle ('entre of Cicero’s teaching is that in every individual 
there are certain feelings implanted by God or 
Cicero Nature; these feelings are common to every- 
body. The law of Nature to him was the universal consent 
of mankind. '‘Universal consent,” he said "is the voice 
of nature.” Universal consent meant the ordinary common- 
sense opinions of reasonable beings, and in this form the law 
of Nature passed into the field where it had the greatest 
vogue — Roman law. 

In Roman Law the conception of natural law was en- 
couraged not only by the Stoic theory but by actual historical 
circumstances. From the earliest period in Roman history, 
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the toj-eigii population in Kome had an important determin- 
ing power in the course of Roman development. Various 
causes, such as commercial intercourse and the 
instability of provincial governments, led to a large 
number of immigrants coming to Rome every 
year, and these aliens, or peregri}ii, though they often 
had very close business and social ties with Rome, were 
really outside the pale of Roman civil law. At first they 
had no rights, either private or public, but the Roman 
courts had to adjudicate on cases in which they were con- 
cerned. Such a state of affairs is unknown in modern times. 
Modern European communities do not allow such accessions 
of alien elements as endanger the native population. 
Further, absorption of alien elements is far quicker now- 
adays. In ancient times the original citizens, believing them- 
selves knit together by blood ties, did not favour the 
external usurpation of what was their birthright. In Rome 
these aliens at first had no law, but when the Romans re- 
cognized that their presence, instead of being dangerous, was 
often beneficial, they made special legal provision for 
them. They did not share in the Roman civil law, which 
was a privilege reserved for Roman citizens only. What the 
Romans did was to select rules of law common to Rome and 
to the different communities from which the immigrants 
came. They thus had one law for foreigners and another 
law for themselves. The law for the foreigners was merely 
a selection from the laws common to the various communi- 
ties and Rome. The technical name of these laws was 
the ins gentium, or law common to all nations. This law, 
selected and codified by Roman lawyers, was quite distinct 
from the civil law, or ins civile, applicable only to Roman 
t'ltizens. Two elemeiits therefore co-existed in the Roman 
system : as the Institutes of Justinian express it, ‘‘All 
nations . . are governed partly by their own particular 

laws and partly by those laws which are common to 
all mankind. The law which a people enacts is called the 
Civil Law of that people, that which natural reason appoints 
for all mankind is called the Law^ of Nations, because all 
nations use it.” 

The law for foreigners was promulgated by the Roman 
praetor, and, as it was the common law of all nations, it 
was also regarded as the result of natural reason, and called 
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ius naturale or natural law. The ius gentimn and ius 7iatu~ 
rale were thus identified. The gentium was much 

looked down on in Rome, as it was applicable not 
Fusion of to Romans but to the peregrini or foreigners. 

The pride of the Roman lay in the ht.v civile, or 
gentium civil law, which w^as applicable only to those 
who could boast of Roman citizenship. One 
might reasonably expect that the more general and appar- 
ently fundamental princitdes of the ius gentimn would have 
commanded more respect; but in Rome the sense of citizen- 
ship was so intense that everything non-Roman was only of 
secondary importance. The ins gentiu7n really contained legal 
principles common to every known community. The basis 
of these principles was simply good faith or common sense 
in matters of trade and commerce, and, in family matters, 
normal family affections. 

The fusion of the law of nature and law of nations was 
the result of Greek theory being applied in actual practice 
to Roman conditions When the Roman lawyers 
the^Fu^on about for a philosophical foundation 

of law, they found the Stoic idea of the law 
of Nature suitable for their purposes. The Stoic idea of 
brotherhood, too, was helped by historical events. The idea 
of universal empire liad been shown practicable by the con- 
(juests of Alexander and the later extension of Roman power. 
The religions of the East overran the West; commerce was 
bringing the various Mediterranean peoples together. Greek 
and Latin spread to all parts of the world, and became inter- 
national languages. The universal empire of Rome, in fact, 
seemed the realization of the Stoic ideal, and, in legal 
matters, it w'as recognized that there must be a law for 
Roman and non-Roman alike. This Uw was the ius gen- 
tium, founded on the natural reason of mankind : in other 
words, the ius gentium was the ius naturale. 

Gradually it was recognized that the ius ffenUuni or ius 
naturale was more important than the ius civile. The edict 
of the Roman praetor who legislated for foreigners thus super- 
seded the ius civile. The contrast between the ius 
gentium and ius ^civile helped all the more to fuse the ius 
gentium and ius naturale. The strongest element in the 
fusion, however, was the conception of equity. Equity 
(which comes from the Latin word aequus, meaning fair) 
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conveys the notion of the levelling of differences, and this 
was essentially what the ius gentium did. The old Roman 
law recognii^ed a multitude of differences between classes ol 
men and property, but this distinction disappeared in the 
ius gentium. The “sense of practical convenience” of the 
Romans helped in this, for they were always ready to bend 
formal law to suit individual cases. Equity was fairness, or 
the common sense ap])lication of the law, and thus it had a 
moral application, though primarily its application was not 
ethical, ffdie connection between the levelling of the law. 
and the symmetry of nature on the one side, and the justice 
of the law of Nations on the other, brought about the 
identification of the one with the other. The identification, 
however, was not altogether complete, as m the case 
of slavery, which was universal, and, accordingly, a mattei* 
for the iiis gentium, and philosojihy had shown it conlrar\ 
to nature. Tjikewise, in the his ciriJe there winv statutes 
ascribed to natural reason Further, there were elements in 
the ius gcniifun not universal, which were classed as ius gen- 
tium because they were certainly not matters of the ius civile. 
Generally speaking the two terms were synonymous, though 
the jurists use ius naturalr when they speak of motive, and 
ius gentium when making a practical a[)pli('ation to a given 
('ase. As Bryce says, the connotation of the two terms is 
dfferent, while their denotation, save as regards these smaller 
points, especially slavery, is the same 

After the decline of the Roman jurists, the idea of 
natural law was kept alive by the religious and philosophi- 
cal writers of the middle ages. Passing from law 
religion and philosophy, natural law became 
Times ^ ethical ideal or standard. Identified as it was 
bv many leading writers with the law of God, it 
represented divine justice, according to which princes had to 
rule, and subjects obey. The earliest traces of modern demo- 
cracy are to be found in the writers w’^ho insist that if the 
law of God or Nature is broken by rulers, then automatically 
the duty of subjects to obey ceases. Modern civil and reli- 
gious liberty ow^es much to natural law^ as a standard or 
ethical ideal. 

It IS impossible here to do more than mention the chief 
exponents of mediaeval theories of natural law. Tlie 
Roman lawyer Ulpian (of the third century) divided lav 
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into ms naturale, ins gentium and ius civile, a tripartite divi- 
sion, which, passing into the Institutes of Justinian, was 
almost universally accepted by the lawyers and 
ecclesiastics. The ius naturale and ius gen- 
tium. It will be seen, were separated. The ms naturale, 

according to Ulpian, was the law taught by nature to all 
living beings, ft was not peculiar to man alone. It was 
equivalent to animal instinct. The ius gentium was the law 
jieculiar to men. 

The ecclesiastical writers, or canonists, were more uni- 

form in their conception than the lawyers. Though the 
legal writers wavered from one view to another, 
The the canonists accepted the division of Ulpian, over 

above which they held that natural law (as 
Division in Gratiaii, the founder of canon law) was 

identical whh divine law Law was divid- 
ed thus : — 


Law 

I 


Natural Law 
Divine Law 


I 

Ins ^^fentnini 


Customs 


Tus civile 


The canonists lejected the idea of the law of Nature as 
equivalent to animal instincts. Gratian says natural law is 
the gospel teaching which tells you to do towards others as 
you would that they should do towards vou Rufinus, a com- 
mentator on Gratian, is mort' explicit : he says natural law^ 
may have the meaning of instinct, but it really should be 
looked on from its human side. It is, he says, a quality im- 
planted by Nature, leading men to seek what is good and 
avoid what is evil. He divides it into three, thus 

Natural Law naturale'] 

I 


Demonstrations 
[e.g., what IS 
expedient, e.g., 
that all men 
should be free] 


Prohibitions 
[e.g., against 
killing each 
other] 


Commands [to do 
what IS useful] 
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The canonists thus reject the instinct theory of natural 
law, replacing it by the idea that natural law is the law ol 
the gospel or of God. The many difficulties aris- 
Aquinas”^* iiig oiit of this theory were dismissed m ways we 
cannot discuss here. We must, however, note the 
treatment of the question by St. Thomas Aquinas. St. 
Thomas (who lived in the thirteenth century) represents the 
culmination of scholastic theory. Half a century after his 
death political theory became permeated with the questions 
of Church versus State, leading to the Keformation in the 
religious sphere and to revolution m ihe political. Si. Thomas 
divides law thus . — 


Law 

I 

r ' ' 1 ~ I I 

Eternal Natural Human Divme 

[Lex Aeterna] [Lex Naturalifil [Lex Humana] [Lex Divina] 

St Thonia.s detined law in general as an “ordinance of 
reason for the common welfare, promulgated by him who 
has the care of a- (‘ommunity.” Eternal law is the plan of 
the universe, the basis of the government of all things, pre- 
existent m the mind of (^od. It is the law of the Author 
of all things: it is the essence of law, known by “reflexion” 
to man. Natural law’ is that part of the eternal reason or 
law which carries man to his true end. It is summed up in 
one precept, viz., avoid evil and do good. This precept is 
fundamental, and is the basis of human law. Human law 
Is based on natural law. It is natural law made known 
through human reason, and applied to earthly conditions. 
It IS derived from natural law in two ways : — 

(a^ In consequence of the general princuple of do good 
and avoid evil. 

(h) As a particular application of the general prin- 
ciple (e.g. , that so-and-so be punished for a 
definite act). 

Divine law corrects the imperfections of human law and 
natural law. It is the law which supplements human law, 
which in itself is insufficient. It is necessary for man’s true 
end, which is beyond nature, and, unlike human law, which 
IS obscure, it is clear, exact, and infallible, affecting the in- 
ternal part of man, while human law affects only externals. 
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Divine kw ls the law of Bevelatioii, and is divided into 
(a) the Old Lhw (of the Old Testament), and (h) the New 
Law (of tlie New Testament). 

To St. Thomas the lus godiiuit was part of natural law, 
the part applying to the relations of men with one another, 
e.g., m buying and selling. Natural law he conceived of as 
applying to both men and animals. 

Summaryof Oord Brycc (ill his Studies i}i Hisiorij aud 
Meanin/sof Jurisprudence, Vol. II, pp. J 48-50) enumerates no 
Law of less Ilian six meamngs given to Nature by the 
Roman jurists 

L. The character and (juality of an object, or of a living 
creature, ot* of a legal act or conception. 

2. The physical system of the Universe and the 
character whicli it bears. Thus it is said that Nature has 
taken some objects (e.g., the sea and thi' air) out of the pos- 
sibility of private ownership. 

?>. The physical ground of certain relations among men. 
as in the case of blood relationshij). e.g., tlie rule that per- 
sons under pubeity should liave a guardian. 

4. Reason is often denoted by the term Nature, e.g.. 
Nature prescribes tliat no one shall profit by harm and in- 
jury to another, and that a buyer may make a profit 
on a re-sale. 

5. Good feeling and the general moral sense of man- 
kind. For instance, Nature ordains that parents shall be 
supported by their children and that certain offences (e.g., 
adultery) are disgraceful. 

0. (In Ulpiaii), Nature means those instincts which the 
lower animals have in common with man. 

Generally speaking, the Roman conception of natural law 
in practice amounted simply to common sense, or fair deal- 
ing between men. In Bryce’s words, it may be characterized 
as “Biiuple and Rational as opposed to that which is Arti- 
ficial or Arbitral’} . It is Universal, as opposed to that 
which is Local or National. It is superior to all other laws 
because it belongs to mankind as mankind, and is the 
expression of the purpose of the Deity or of the highest reason 
of men. It is ' therefore Natural, not so much in the 
sense of belonging to men in their primitive and uncultured 
condition, but rather as corresponding to and regulating 
their fullest and most perfect social development in com- 
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In the 13th» 
14th and 
15th Cen* 
turies 


munities, where they have ripened through the teaching of 
Reason.” 

The Roman lawyers did not connect the law ot Nature 
with the state of nature, so the application of the principles 
of the ius naturale or ius gentium was not hindered by the 
necessity of finding out what actually did exist among primi- 
tive communities. Neither did the Romans, as was done 
later, regard the law of Nature as a law apart from positive 
law, with a sanction distinct from ihe state; nor did they 
look on it as an ideal. The practical common-sense of the 
Romans kept them from these dangers inherent in the con- 
ception of natural law\ 

From the Roman lawyers and Christian theologians the 
law’ passed into modern Europe through the teachers of law’ 
and philosophers. During the thirteenth, four- 
teenth and fifteentli centuries the precision of 
the old Roman conceptions was lost, for the idea 
entered the field of philosophical speculation 
and political controversy. Like most of the 
theories of the time, it was used at one time by the church 
school and at another time by the state school as a final 
appeal. Not the least important part of its history is the 
use made of it by tlio anti-monarchical writers, who argued 
that, as natural law was above civil law, therefore subjects 
were justified in resistance to kingly transgressors of natural 
justice. In this way natural law’ w^as a theoretical forerunner 
of modern democracy. 

The modern history of the law’ of Nature culminates in 
the French Revolution, with the Declaration of the Eights 
of Man, in 1789. After the Renaissance, thinkers 
began to seek a basis of law independent of the 
Bil)le or inherited authority. The French lawyers 
for centuries accepted in theory the idea of nature as giving 
simplicity and uniformity to law. Nevertheless, this idea as 
implying equality and liberty, just as in Rome, was not ap- 
plied in practice. It was eitlier a standard of law or an ideal, 
and till Rousseau’s time, it did not become a power in practi- 
cal politics. The French law, in fact, in spite of the passion- 
ate love of the sim})licity of the law^ of Nature shown by 
the French lawyers, remained very heterogeneous. Nor did 
the centralized power of the monarchy bring uniformity into 
the legal system. 

9 


Modern 

History 
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The idea of the state of nature was common from the six- 
teenth to the eighteenth centuries. The history of the state 
of nature we have already given in outline in 
ofN^urc connection with the Social Contract theory. 

Locke in particular drew attention to the con- 
nection between natural law and freedom. In 1776 the idea 
was embodied m the American Declaration of Indejiendence , 
m which the equality and freedom of men are postulated., 
These ideas, going to America from Europe, returned with 
renewed vigour to France, and provided the theoretical 
basis for the Frencli Kevolution. Kousseau’s ideal was the 
state of nature. Everything inconsistent with the state of 
nature was wrong. The state of nature was^his poli- 
tical criterion or standard. In the state of nature,' all men 
were born ecjual. This idea was current also in Koman law, 
but the Roman lawyers applied it only m the sense that 
wherever Ilornan law' applied, the Jioman courts made no 
difference between men. In the French Revolution it was 
applied to all. Where the Jioman lawyers iiad said that men 
were equal, the French said men ought to be equal. The 
notion of equality thus became a catchword for revolu- 
tionaries. What in Jvome was a basis of right was made in 
France the cause of a terrible wrong. Passing from the cold 
realm of law to the heated area of political controversy, 
Nature became the gospel of dreamers and agitators, and 
shook the civilized world to its foundations. It ultimately 
died aw^ay as the result of the experience of anarchy 
in practical, and of the historical spirit in theoretical politics. 

In modern law, the idea of nature operates or has 
operated, m three distinct ways : — 

I. In Equity. Equity in English law is e(|ui valent to the 
Eoman application of common sense or fair dealing in cases 
where no direct law governed the issue. Though 
the law of Nature or the ins gentium is not 
specifically mentioned by English jurists as the basis of 
equity decij^ions, the ddeas are Roman, taken from either 
Roman law or canon law. The older English judges referred 
rather to the law of God or the law of Reason. Excellent 
examples of the modern law of Nature are to be found in 
India, where, under the peculiar circumstances of the legal 
systems prevailing with the advent of the English, many 
cases were not covered by positive law. Thus from the East 
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India Company’s earliest days, directions have been given to 
rulers to apply the principles of “justice, equity and good 
conscience” — in other words, the Koman law ot nature or 
of nations. Bryce quotes the order of the Indian Civil Pro- 
cedure Code of 1882, which lays down that a foreign judg- 
ment IS not operative as a bar if, m the opinion of the Court 
which deals with the question, it is “contrary to natural 
justice”. 

2. Natural law and International law. The Roman 
equivalent to our modern International law was ius fcciale. 

T1 le foundations of our International law are 
nationll*^* the ius natiimlc and tus gniLiuju. International 

La^ ^ law is based on two things — first, the customs 

which have grown up among peoples in 
their commercial dealings with each other, and, second, the 
doctrines of legal writers, such as Crotiiis. The legal 
writers found in the law of Nature the 2 >ermanent basis of 
all intei’national relations. The law of Nature and the ius 
gcntiiitn, or law of Nations, to them were jiractically syno- 
nymous. The ins goitium of the Romans was really a part 
of Homan law applicable in the Roman courts, but in origin 
it was ‘international,’ and the phrase ‘Law of Natin*e 
and of Nations’ in the writers of the sixteenth to the eigh- 
teenth centuries came definitely to mean what we now know 
as International Law. 

3. In the Philosophy of law, natural law (or, in German, 
NaturrccJit) has in recent j^ears been used as the meta- 
physical basis of legal ideas and doctrines. 
This has been peculiarly the case in German 

ofLaw*^ ^ writers, such as Roder, Ahrens, Stahl and 


3. In 
Philosophy 
of Law 


ofLaw*^ ^ writers, such as Roder, Ahrens, Stahl and 

Treiidlenburgh. 

Some other effects of the idea of Nature may also be 
noted. 1. The idea of Nature m literature and art. The 
influence of Rousseau was not confined to 
Other politics. He attacked not only political but also 

Effects of literary and artistic forms. The classicism of 

the Idea of seventeenth and eighteenth century writers 

l^Yn mai’ked by artificiality and mannerisms, 

Literature and the return to Nature in literature was a 

and Art return from stilted language and subjects to the 

description of natural scenery, country and 
family life, in the simple language of the household. This 


Other 
Effects of 
the Idea of 
Nature. 

1. In 
Literature 
and Art 
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IB known as the Komantir movement m literature, the 
English leaders of which were Wordsworth, Coleridge, 
Byron, Scott, Shelley and Keats. These writers also were 
supporters of the new ideas of political or civil liberty current 
at tlie time of the French .Revolution. 

2. The idea of Nature m theology, giving us wKat is 
2. In known as Natural Theology, which is based not 
Theoloiry on revelation, but on reason. 

3. In Economics, the idea of natural liberty was a theo- 
retical basis for the doctrine of latuhxz-faire . or complete free- 
dom from government interference in industry 
and commerce. The assumption in this case js 
that things will }iaturally work out for the best 

benefit of man if government does nut interfere 

4. The idea of Nature in natural science. The laws of 

cause and effect in the physical and biological wmrlds have 
4. In with great influence as analogies foi 

Natural the social world. The most notable modern 

Science writer of tins school is Herbert Spencer. 


3. In 
Economics 


3 NATUKAC UIOUTS THK VIEANINO OP RIGHTS 

From the above short history of natural law', the influence 
of the idea of Nature in human societ} wull be clear. Tlie 
consequences of tlie idea have been so gieat, both in iheorA 
and in history, that we must exainint' the notion in detail. 

The earliest noteworthy distinction is that wdiich existed 
between Nature and (’oiivention. The natural life in this 
sense is the simple or primitive lite; the non- 
ConventioD conventional is the life of society w'lth 

its manners, customs and ^ institutions. In 
its widest meaning nature includes cverytTiing that exists 
Man, therefore, is a. part of nature, an^l his institutions are 
natural. To say that wdiat is natural is right and wKat is 
non-natural is wrong, does not applA accordingly to the 
social “conventions.” We might substitute for the mean- 
ings of nature and luai-naturul in this -^o^se the words lua’uial 
and abnormal. What is abnormal is not wrong. 

Natural law', in fact, cannot give an absolute rule of 
conduct. Where it is regarded as the e(|uivalent of the 
divine law or the revealed wull of God, it might be held that 
natural law’ is an absolute law, insomiicli as it is the 
will of the Absolute or God This, however, raises the two- 
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Natural 
Law as 
a Rule of 
Conduct 


fold difficult} of revelation, and of civil society as distinct 
from religious society. Natural law, like divine law, how- 
ever eternal the latter raa} be, or in whatever 
way it may be revealed, must be interpreted 
through human agenc}. Human reason ultimate- 
ly is the deciding factor. Natural law interpreted 
in this light thus becomes the law of human 
reason. Kant, who accepts the Social Contract theory not 
.IS an historical explanation of the origin of society, but as 
a standard of justice, regards the law of Nature as the equi- 
valent of the law of reason (or, m Kant*a language, the cate- 
gorical imperative of practical reason). Unlike St. Thomas 
.\quinas, he considiuN that human reason itself is the law- 
giving authority. 

Natural law. again, without a definite authority to 
enforce it. can only be an ideal, which people may or may 
not obey as their conscience directs. Natural 
Law^as* often used in the sense of law as it ought 

anYdeal perfect law, as distinguished from 

imperfect human law. In this sense it might be 
useful as an aim lo human aspirations, or a standard of 
human law, if, indeed, it could be universally ])romulgated 
for purposes of (‘oinparison. Otherwise it is a distinct 
danger to the state. The state is a human institution, or- 
ganized in government through human agency, and to set 
the rule of natural law against the rule of the law of the 
state is to introduce a dual sovereignty, and (horefore, a 
dual state, which is inconsi.stent with Ihe notions of both 
sovereignty and state. 

Though natural law and natural rights are now ver} 
generally dismissed from the sciences of both morals and 
the state, they had a very considerable influence 
Naturar* on certain types of political thought of last 
century. The particular school, the thought of 
which IS based on ideas of natural right, is known 


as the individualist school, of which John Stuart Mill and 
Herbert Spencer are the most noted exponents For a more 
detailed analvsis of the ideas of that school, the student must 
refer to the chapters on the End of the State and the Func- 
tions of Government. At this stage, our purpose is to ana- 
lyse the meaning of rights, an analysis to which the above 
notes on natural law will be helpful 
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Rights must be distinguished from powers. Nature gives 
every normal man certain powers. These powers are 

simply the brute force or instincts with which 
every one is endowed at birth, just as animals 
are. Eights arise from the fact that man is a 
social being. He exists m society along with other men who 
are more or less similar to himself. Each one in society is 
endowed with powers, but rights arise from the conscious- 
ness on the part of each individual that every other 
individual has similar powers, and that it is in the common 
interest that every one should be able to exercise his powers. 
For the existence of a right, therefore, there must be (a) a 
power, and (5) a recognition of the exercise of that power 
as necessary for the common welfare by others having 
similar powers. These two elements form the raw material 
of rights; for the full confirmation of a right there must be 
a third element — the claim to the recognition of the power 
by everyone possessing the power. 

Eights arise from the moral nature of man. Eights are 
powers of free action, and every individual must from his 
very nature have certain powers of free action. 
AriTc*^****** The elementary needs of life, not to speak of the 
higher needs of social life, demand move- 

ment, work, speech, etc. To fulfil one’s needs as a man, 
one must thus have certain powers of free action; still more 
IS such action necessary to fulfil one’s nature as a social 

being. Every individual exists in society. As a moral 

agent each one is capable of acting according to a (‘ertain 
conception of what is good for him, or, as we may call it, 
a moral ideal. The rights of the individual are the condi- 
tions under which he is able to realize this ideal. The 
ideal is shared by other moral agents in society, and the 
claim of one individual to realize his ideal must be recog- 
nized by others. Everyone is conscious that not only has 
he certain powers of development according to an ideal con- 
ception of his own good, but that he possesses these powers 
in common with other individuals who likewise have a con- 
ception of a good or ideal towards the reaching of which they 
have certain powers. Eights arise therefore from individuals 
as members of society, and from the recognition that, 

for society, there is an ultimate good which may b^ 
reached by the development of the powers inherent in every 
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individual. The consciousness of the common interest turns 
powers into rights; and the only proper sense in which we 
can speak of natural rights is as rights necessary to the ethi- 
cal development of man as man. 

Another way of saying this is that rights imply obliga- 
tions, or that rights imply duties. In society the acts of in- 
dividuals are limited by the interests of other indi- 
viduals. If a one individual wishes to act in a 
certain wa^s ne must concede the same power of 
action to his neighbours. The state exists to maintain 
and co-ordinate tlie various claims of individuals, so that the 
fundamental duty of every individual is obedience to 
the state as organized in government. The state re- 
presents the collective interests of the community. Its 

interests are therefore superior to the interests of any 

individual, for were there no state there would be no rights, 
but only powers, or brute force. The commands of the 
state, or laws, are the conditions of rights, and these rights 
involve the duties of obedience, allegiance and support, both 
moral, such as by public service, and material, such as by 
paying taxes. 

The state, founded on the intelligences and wills of in- 
dividuals composing it, must maintain and co-ordinate the 
rights of its citizens. This it does through its 

th^St*ate°^ system of law, and behind its law is the supre- 

macy of the state, the supremacy that actually 
arises out of the very rights the state exists to maintain. The 
state provides tlie permanent power whereby its citizens 
can live moral lives. The powers or forces of individuals 
become rights when mutually recognized, and the state 
gives the conditions whereby the conception of a common 
good can be worked out by each individual in his own life 
along with his fellows. 

When these rights are formulated, they are upheld 
by the power of the state. It is in the formulation of rights 
that the state shows itself most necessary. 

Foiroulation where there is a large number of in- 

of Rights dividuals, each with his separate claims, it is 
necessary to define claims. In many cases botli 
rights and obligations are vague. Thus, in matters of pro- 
perty, contract, and family relations, some general prin- 
ciples may seem obvious, but the applications of these 
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principles to individual cases may raise difficulties. In the 
case of a child reaching his or her majority, or in the case of 
the making of wills, many possible ways of deciding might be 
given, but the law must decide which method it will accept. 
Not only is there the necessity for the formulation of law; 
there must also be interpreters of disputes. No law is so 
clear or comprehensive Dial it can cover every possible case. 
Disputes, or cases not contemplated in tlie law, must arise, 
and interpretation and decision are necessary. Interpreta- 
tion and decision require judges, who also must decide cases 
which are not met b}^ existing laws by what is known as 
the principles of equity. The law must also declare the 
penalties which will follow illegal actions; these penalties 
are ‘^.decided according to the danger to the state involved 
in breaking the law. The law also must be known, i.e., 
it must be published, and definite. 

4 , RIGHTS AGAINST THK S'rVTI' 

There are no rights of nature unless nature be under- 
stood in the sense indicated. Rights arise from the nature 
of man, it is true, but the proper interpretation 
Rigrhts of that nature gives a very different result from 
Uie*State given by the upholders of the so-called 

state of nature. The “natural rights” of these 
“men of the nature” are , a their natural powers or brute 
force, which are limited only by the brute force of others, 
or by the “natural” limits of mere muscular power or 
cunning. 

No moral development is possible in such a condition foi^ 
the reason that such individuals are not moral agents. 

Rights arise from the existence of moral agents 
The Relation in the moral medium of society, and as such, 
riglits imply duties. There is no absolute right in 
State any man : absolute right to do or choose as 

one likes is an attribute not of man hut of the 
Absolute, or God. 

The state exists to maintain and co-ordinate the rights 
arising among men, and, as such, is a necessary 
affaiMt^the moral perfection of mankind 

State question frequently occurs — both in theory 

and practice — whether the individual has any 
rights against the state. Prom the above discussion on the 
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meaning of rights the answer to this question is clear. The 
individual has no rights against the state. To have rights 
against the state is tantamount to saying that the individual 
has no rights at all. If there is no state there are no rights, 
but only powers. The state is essential to the existence ot 
rights among mankind. In a perfect society with everyone 
sufficiently moralized to know his own good, the state would 
be unnecessary : m other words, the state is necessary be- 
cause our moral destiny is not reached. Men are weak and 
erring, and till they have ceased to be so, the state will be 
essential . 

To say there are no rights against the state, however, 
does not mean that the individual has no rights against a 
particular form of government A government 
Rights may so tar defeat its object as the organization 
Krticiar state, which exists for the moral good of 

Forms of man, that, to fulfil their moral destiny, the 
Government citizens of the state may have to change the form 
of government. Thus where the form of govern- 
ment IS a despotism, giving no security of person or pro- 
perty. obviously individuals cannot live a proper moral life. 
Where, to favour a few, a government reduces the majority 
of citizens to moral inanition, the citizens have a right on 
moral grounds to change the government. The form of 
government^can be altered in the interests of the state. - 
In modSfn" representative government to change the form 
of government is not difficult. The opportunity for the 
exercise of their own power is given to the 
They possess the political sovereignty 
Democr^y which is the condition of the legal sovereignty. 

The right to change the form of government thus 
rests with themselves. The right to change the form 
of government is to be distinguished from any so-called 
right of revolution. Theoretically the right to change the 
form of government and the right of revolution are merely 
different degrees of the same thing, but revolution is not 
justifiable even as an extreme measure, insomuch as revolu- 
tion as a rule brings about greater evils than it suppresses 
Bevolution usually means general anarchy and a disappear- 
ance for a time of all conditions of the normal moral life 
The recent example of Russia shows how revolution, how- 
ever just the causes, may lead to a complete loss of 
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freedom, - save the ‘‘freedom” of force. The evils of the 
Eussian revolution were far greater than the evils of the 
previous autocratic rule. So-called bloodless revolutions, or 
as the French call them, coups d'etat, are merely sudden 
radical changes in the form of government; tlie citizens are 
not deprived of the rights on which their lives as individuals 
are based. 


Similar arguments apply to the right of ^•esistance. In 
modern representative governments laws are made by 
majorities, and minorities must concur. Minor- 
RetUtance have no right of unlawful resistance to a 

law which they dislike. A minority has always 
the right to«make itself a majority, i.e., to make its own 
point of view so persuasive that the majority will support 
it. A law remains a law till it is repealed by the ordinary 
law-making process, and if the law is irksome to many 
individuals, they must first persuade others of the justice of 
their case to give them the majority necessary to repeal the 
law. A law sometimes dies out without formal repeal. The 
necessity for its existence may have passed, or its existence 
may be so unpalatable to the common consciousness that 
either the government will not enforce it or the law will be 
allowed to lapse. Every government must enforce laws 
vital to rights and the common good. 
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LIBEET Y — (continued) 

5. CIVIL LIBERTY 


Th]^ nature of rights lias been explained, therefore we 
are now in a position to appreciate the meaning of Civil 
Liberty. Civil liberty arises from the state. 
WKat Civil state is organized in government, which lays 

Means^ down laws, executes them, and, through the 
judiciary, interprets them m disputed cases. 
The powers of government are determined by the state, so 
that the sovereignty of the state is tlie guarantee of in- 
dividual liberty against the government. (xovernment 
exercises its powers only to the extent and in the way allow- 
ed by the sovereign community. The sovereignty of the 
state IS expressed m its laws, and in every state there are 
two types of law : — 

J . Public law 
2. Private law 

which guarantee the individual respectively 

1. Against the government; 

2. Against other individuals, or associations of 
individuals. 

ITiblic law guarantees the individual against govern- 
mental interference; private law guarantees liim against 
other individuals or associations of indiv'duals. In subse- 
quent chapters more will be said about these types of law. 
Here it is necessary to observe that the methods whereby 
states guarantee individuals against government vary con- 
.‘^iderably. In every state there is a body of fundamental 
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pi*inciples which regulates the conduct of government. 
These principles, sometimes written, sometimes unwritten, 
are called the constitution. Where a constitution is defi- 
nitely written, as in the case of the United States, the 
general principles of government, an outline of its organi- 
zation and a definite number of general guarantees of in- 
dividual liberty are given. Where, as in the United King- 
dom, the constitution is unwritten, traditions, customs and 
laws prescribe the form of government and the guarantees 
of individual liberty. 

Such constitutional guarantees are characteristics of 
modern democratic states. In states where the distinction 
between the state and government was, or is not 
Tl^ State clear, naturally there is no guarantee on the 
Government state against government. Thus in 

a despotism, where the only will is the will of 
the despot, there can be no individual freedom save for the 
individual despot. The same is true of theocracy, where 
the interpreter of the will of God is supreme. Freedom in 
such cases means freedom to do what the despot allows. 
The same is true of the feudal and absolute governments of 
the mediaeval and early modern ages. In modern demo- 
cracies, however, we find that the will of the community 
continually checks the government. In most countries that 
will is expressed in the constitution, and the government 
cannot go beyond the constitution without breaking the law. 
Thus in the United States the legislature, Congress, must 
work within prescribed limits; and the government was so 
organized at the beginning as to give the least chance of 
despotism. The legislature, the executive and the*" judiciary 
were organized separately to ensure that the lawmaker 
should not carry out his own laws or interpret them in cases 
of dispute. In England the opposite is the case. The 
legislature is supreme : it can make or unmake any law it 
pleases, but behind its acts lies the will of the people, which, 
expressed in its various ways — at elections, in the press, on 
the platform — makes the conditions under which the legis- 
lature exercises it,s powers. 

It must be remembered that constitutional governments 
are relatively new. In origin their powers were sometimes 
elaborately circumscribed to prevent despotism. Experi- 
ence has proved that the theoretical limitation of govern- 
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mental powers is neither the sole nor the chief guarantee 
of individual liberty. Naturally enough constitutional 
government, coming after centuries of despotism 
Modern and after bitter struggles with despotism and 
tutlonal class privilege, guarded itself as carefully as 
Government possible, but these guarantees have sometimes 
been broken to serve the very ends for which the} 
were established, and countries with no elaborate guarantees 
have possessed as much freedom as others. Thus in the 
United States there is no more freedom than in the United 
Kingdom The key to British liberty is not a constitution 
or tlie separation of powers, but the rule of law. whereb} 
every citizen oi the country, of whatever degree, is amenable 
to the same process of law as his neighbour. On the con- 
tinent of Europe, on the other hand, there is the system ol 
administrative law, by which officials are subject not to 
ordinary law courts, but to special administrative courts 
Reference will be made to this later 

b FAHTICOLAK RIGHTS 

In modern civilized governments there is a tendency to 
regard certain rights as fundamental. There is much 
difference of opinion among thinkers concerning 
Particular cxteiit of those rights, and considerable 

Rights ^ variation among governments as to the method 
of their guarantee. Taking a general survey of 
both political thought and practice, we may sum up these 
rights thus : — 

L. Right of life and libert} 

2. Right of property. 

3. Right of contract. 

4. Right of free speech, reputation, discussion and 

public meeting. 

5. Right of worship and conscience. 

6. Right of association 

7. Right of family life. 

A detailed analysis of each of these is impossible here. 
On each, however, a few words must be given. 

1. Right of life, or as it is frequently called the Right 
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of life and liberty. As we have seen, rights arise from the 
nature of man in society. Obviously all rights 
depend on life, for without life man can exercise 
Liberty no rights at all. Fundamental among rights, 
therefore, is the right to life. This right in- 
cludes not only the right to live but the right to defend 
one’s self against attack. Every state, however primitive 
its organization, provides for personal safety. In early 
societies the power to avenge or punish was in the hands of 
blood relations; this led to what is known as blood-feuds. 
In modern highly organized communities the right to life is 
safeguarded by the law, and by the government through 
the police and courts. 

Murder is heavily punished, though the notions of punish- 
ment vary from state to state. The idea of capital punish- 
ment, i.c., a life for a life, originates partly from 
PwUhment human desire for revenge and partly from 
the necessity of ridding society of one who is 
dangerous to it. Modern ideas of punishment tend towards 
the recognition of tiie right to life. Instead of a murderer 
being hanged, modern penal law tends to regard him as one 
who must be removed from society for some time, in order 
that he may reform and ultimately resume his place in 
society to contribute towards the welfare of society like all 
well-behaved citizens. 

The right to life, based as it is in the common welfare of 
society, not only necessitates the prevention of murder, but 
g . demands the punishment of those who try to 

® commit suicide. From the point of view of the 
general welfare, every life is valuable, and to murder 
another or murder oneself means the elimination of an in- 
dividuality whicli has duties as well as rights. One cannot 
claim security to one’s person from encroachment by others 
if one is allowed to kill oneself by one’s own free act. Sui- 
cide, therefore, is an injury to society, and those who attempt 


it are punished. 

The right to life also involves the right to self-defence. 
For self-preservation force may rightly be used even if that 
force may kill others. Force of this kind may 
Self-defence extreme measure where no 

other means will suffice. In English law the only justifica- 
tion for the use of extreme force is self-defence, which does 
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not imply the right of attacking. The interpretation of what 
measure of force it is necessary to exercise for self-defence 
remains with the courts, which are guided in their judgments 
by the right to defend one’s life on the one hand, and the 
existence of private blood-feuds on the other. 

The right to life involves also the right to a certain 
amount of personal freedom — such as freedom of movement, 
of right to the exercise of one’s faculties and of 
Freedom determining the general conditions of one’s 

life. Mere life without movement would be 

meaningless and without the exercise of the human faculties 
it would not rise above the level of that of anmials. The 

right to freedom arises from llie fact tliat there is a society 

to the general good of which each individual can contribute 
something and have a conception of what that good is. Thus 
slavery is universally condemned because the good of society 
demands that each man must be able to determine the con- 
ditJons of his own hfe. In cases where such determination is 
not possible, e.g., idiots or lunatics, the right to life is still 
respected on the ground that either the individual is curable 
and capable of later self-determination or that the very fact 
of their continued existence ])erforms a social function, by 
calling forth family or philanthropic feelings. 

But the right to life and liberty, though fundamen- 
tal, IS not absolute. Thus in war the individual life is sacri- 
ficed. Many wars, it is true, have sacrificed 
This Right individual life because of the personal vanity of 
i^bsolute rulers; the right to life was thus infringed. But 
wars such as the^,A(freat War, 1914-18, where two 
moral ideals were at stake", involve the sacrifice of life as a 
condition of the realization of that ideal. Green, the gjeat 
modern English ethical and political philosopher, condemns 
all wars on the ground that they are emblems of human im- 
perfection. War is only necessary because states do not really 
fulfil their functions as such in maintaining rights among in- 
dividuals. Armies are due to the fact that states do not 
live up to their purpose, therefore no state is absolutely 
justified in traversing the right to life, though in particular 
instances states may be justified m going to war because of 
the good which may result. The right to life or liberty, 
again, may be suspended where the laws are broken. As 

laws, properly understood, exist to maintain a system of 
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rights, obviously if they are broken, action must be taken 
to preserve the system. Both life and liberty therefore 
depend on obedience to the laws. Thus in the case of 
murder or treason, the murderer or traitor may be deprived 
of his life, and in the case of stealing and violence the offend- 
er must be restrained. On the other hand, if the right to 
life and liberty is to mean anything, there must be safe- 
guards against arbitrary action on tlie part of the govern- 
ment. In France before the Eevolution there was a system 
known as lettres de cachet, by whicli the admimstratiori was 
able without judicial process summarily to deprive any in- 
dividual of his liberty. Idiese lettres de cachet were issued 
under the privy seal {cachet) and the individual had no legal 
process to secure either redress or freedom. 

In the English system the maximum amount of individual 
liberty is secured in a very simple way. There is m England 
no definite constitutional guarantee of liberty , 
Individual ^g gxven in some modern written consti- 

England” tutions. In England personal liberty is guaran- 
teed simply by the courts of lav The existence 
of constitutional declarations of the liberty of the individual 
are of no avail without machinery to guarantee it. In 
England the right of personal freedom means the right not 
to be imprisoned, arrested or coerced in any manner which is 
not justified by the law. Physical restraint in England is 
wrong, unless the individual is accused of an offence and is 
to be brought to trial in the courts, or when, after trial, he 
IS convicted and has to be fiunished. Tfie two ways in which 
this principle is upheld are : — 

1. Redress for arrest, and 

2. The Habeas Corpus Acts. , 

1. Redress for arrest means that a person who has been 
wrongly arrested c*an either have the wrong-doer punished, 
or exact damages in proportion to his injuries. Such action 
may be taken against any person in the realm, official or 
non-official. 

2. The Habeas Corpus Acts. A Habeas Corpus writ is 
an order issued by the courts calling upon a person, by 
whom a prisoner is alleged to be kepi in restraint, to pro- 
duce the prisoner (or produ ce his body — the English equiva- 
lent of the Latin habeas corpus) before the court, and explain 



LlBEllTy 


145 


The Right 
to Pro- T 
perty J 


why the i^riboiier is kept under restraint, in order that his 
('ase may be dealt with by the court. The prisoner may 
then be set iree of brought to proper trial. By this means 
the individual is saved from any arbitrary act on the part 
of the €xecuti\e goveiimient, or, in other words, the execu- 
tive government must act strictly according to the law, 
otherwise the courts will interfere, on the application either 
of the prisoner or of some person acting on his behalf. 

The I’Lile of law in England thus secures the minimum 
amount of personal restraint. In times of emergency, such 
as wars or threatened revolution, sj>ecial measures 
of^Law*^ may have to be taken for the safety of the state — 
such as the Defence of the Bealrn Act during the 
(ji’eat War. In such (tases for public reasons it is necessary 
to give the executive more arbitrary powers; but in times of 
peace llie rule of law is paramount. 

2. Right to Property , — The right to ])ro])erty has an 
etiucai basis, and the jiohlical safeguards of property are 
|really ex[)iessions of the ethical end. The ethical 
basis of property is tliat property is essential for 
the realization of llie moral end of man. The 
word property comes originally from the Jjatm 
word proprms, wliich means own or peculiar, and propriclas , 
a peculiar or essential qualify, arising from that ownership. 
The ethical quality of property is that it is essential in some 
form to the existence of man. 

The many c'ontroversial (questions regarding the origin, 
distribution and ownership of property cannot be discussed 
here. The question of individual as against public owner- 
ship will be discussed in a later chapter. The ideas on pro- 
perty change fioin age to age, and with the change of ideas 
there goes change in laws. At present the law^s of all states 
give definite guarantees to private property, but the view as 
to what may be private property varies from ^ilace to place. 
While private property in land, rivers, moors, and such like 
is respected in some countries, in others the tendency is to 
regard such as public property. However much the views 
may vary, it may safely be said that there is a certain amount 
of private property which, whatever may be the type of 
state, will be guaranteed — such as houses, clothes, cooking 
materials, food, and books. 

Property, like liberty, contains no absolute right in itself. 

10 
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At any time the claims of the state may be so paramount, 
e.g., in a great war — that the usual property 
lute^i**ht temporarily suspended. So it is 

** also with confiscation of property. Property may 
be confiscated either as a pimishment or for reasons of state. 
The whole question of taxation is also connected with pro- 
perty. It depends on the particular views prevailing in 
a community at any period whether any given type of pro- 
perty shall be taxed, or taxed more heavily than any other 
type. Thus speculation in buying and selling land near 
rising towns rna}^ be checked by a tax on unearned incre- 
ment, or increase in values caused not by the investor’s 
exertions but by the growth of ilie community. “Vested” 
interests, again, are often said to (‘onfer certain property 
rights on individuals. Vested interests arise from length ot 
tenure, and it is held that the individual has a “right” to 
expect the continuance of the conditions under which 
he bought or developed his property. Such an idea rests on 
a wrong idea of the state. The state cannot allow any in- 
terests to continue if these interests defeat the object ot the 
state’s existence. No government can bind its successors for 
ever to a certain line ot action. The change of circumstan- 
ces in time may completely alter the meaning of a certain 
type of property or investment. The common welfare, not 
individual interests, is the mam concern of the slate. 

8. The Right of Contract . — The right of contract is really 
a phase of the more general right of property. If one has 
certain rights of property, then reasonably 
enough one may have rights to dispose of or use 
tract ' property as one desires. The phrase “free- 

dom of contract/’ however, like the right of 
property, is variously interpreted by governments. Thus in 
America the constitution prohibits interference with contracts 
by the states, but in Britain there is a tendency to interfere 
with the so-called freedom of contract. The doctrine of 
laissez-faire demands that no restrictions, or as few re- 
strictions as possilile, shall be placed on the “natural” move- 
ments in commerce and in industry, but though that doctrine 
prevailed for man\ years, experience showed that many inter- 
ferences were necessary in the freedom of contract.' Thus 
there are Factory Acts, Employers’ Liability Acts, Insurance 
Acts, etc. 
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A contract is a transaction m which two or more persons, 
or bodies of persons, freely impose certain obligations upon 
each other to act in a cei’tain way with re- 
Contra5^^ gaid to some definite object. A simple kind of 
contract is the buying and selling of an article. 
Once the article is bought or sold, the contract ends. The 
ordinary type of contract, however, is more complex, it 
places two parties under certain obligations for the future : 
it is an act of will which imposes a certain restraint on each 
party for the future, and it might reasonably be supposed 
that each party could break the contract at will. Once a 
contract is made the parties can annul it only if both parties 
agree. One party cannot break it if the other does not wish 
to. The basis of contract is really truth and honesty. If 
one party fails to keep his word then he deceives the other 
party and may cause him material loss, which is equivalent 
to the theft of his goods. 

Contract is an essential basis of society. In primitive 
forms of social organization contract is of a simple kind; 

whereas in modern society, where there is much 
oTcontract functions, contract is the basis 

of business and of social organization. Where 
there is no security of contract there can be no business 
more than mere barter. Contract, therefore, may be said to 
be essential to the progress ol civilization, and if the state 
IS to fulfil its function, it must have the support of the state. 

The state must maintain and adjust the rights and obli- 
gations arising out of contracts, but certain contracts cannot 
be recognized by the state. Contracts made for 
The State jHegal purposes, immoral contracts, or contracts 
Contracts endangeriim the safety of the state are necessarily 
m\ahd. The state Ncould not support a con- 
tract made to deal in slaves, or a contract involving 
bribes. Gaming and betting contracts are ranked in 
most countries in the same class. The state can support 
contracts only which are consistent with the end for which 
tlie state exists. 

4. Right to Free Speech , — This right arises from the 
nature of man, for speech is nebessary for social 
Free* Speech so-called right of free speech is much 

^ ^ misunderstood. It does not mean the right to say 

anything one likes where one likes; it simply means 
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the right to speak (and write) so far as is consistent with 
the general well-being. As the general well-being is inex- 
tricably connected with the state, freedom of speech must be 
limited by considerations of the stability of the state. Thus 
a speaker or writer may give his views on the policy of 
government, but he must not stir up violence or revolution. 
Truth alone is no index for freedom of speech. 'J'hus a citi- 
zen may wish to tell the evil character of a neighbour or 
enemy to the public, but unless the speaker can prove that 
his remarks were made in the public interest, however true 
the remarks may be, he will be punished under the law of 
libel. 

The right of free speech is thus limited by the right of 
reputation. In socaal life an mdividuars good name is 
of the utmost value to him, not only because of 
R^*ht of normal human sense of honour but in Ins 

R'4>utation business and political relations. If an individual 
insults anoilier individual, and is in sulte_d, the in- 
jury to the attacker's feelings must be taken into account. 
Where such an insult is private, i.e., takes place between 
two individuals, it may lead to blows or assault, and 
the law courts. Where it is public, it is subject to the law 
of libel. 

President Woolsey gives the following six jirmciides which 
cover the various phases of the right of reputation : — 

“Here then we have the rights of speech and the state- 
ment of truth on the one hand, personal feelings and reputa- 
tion on the other. The principles reconciling the 
Resident |^vo rights seeiii to be these : (1) To tell the 

truth, to disclose the truth when the character of 

Principles a man ought to be known,, to do this publicly 

when he is talked of for a public office, may be 
entirely justifiable. (2) To put the principles or conduct of 
a person in a ridiculous light by word or caricature, when 
he is thus before the public, is equally defensible. (Jl) It is 
reasonable, therefore, that the truth in a statement, even if 
uncalled for, should take off something of its libellous 
character, unless especial malice in bringing to light that 

which was not Iviiown, and was not necessary to be made 
public for the purposes of truth, can be alleged m the case. 
(41 In all cases, then, the malice and the causelessness of 
the injury to a man's name are important considerations. 
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nor can party any more than petty professional or other jeal- 
ousies, excuse libels. (5) Ridicule, ec(ually with sober 
statements, may violate rights, when it is malicious or cause- 
less, whether there is reason for it or not. (6) The revela- 
tion of former faults or misdeeds (without good cause), of 
persons who have long led an ii])right life, is a wrong 
demanding redress.” 

The modern use of the phrases “fi’eedom of thought” 
and “freedom of speech” comes from the times of the 
French Revolution. Originall}^ the ideas came 
Freedom of from England. In the Declaration of the Rights 
iif Modern*^ Man it IS laid down that Ihe “free com- 

Stateg m unicat ion of thoughts and opinions is one of the 

most precious rights of man; each citizen there- 
fore should be able to speak, write, and print freely, subject 
to the responsibility for breaking this liberty in cases deter- 
mined by the law. The constitution guarantees as a natural 
and civil right to each man to speak, write, print and pub- 
lish his thoughts without these writings being submitted to 
any censorship before publication.” Tlie Belgian constitu- 
tion lays down similar principles, particularly regarding the 
freedom of the press. In England no constitutional provi- 
sions such as these exist. English law recognizes no prin- 
ciple of the freedom of discussion. The only security for 
freedom of speech in England is that no one shall be punish- 
ed except for statements spoken or publislied which definitely 
break the existing law. The position is given in these words 
ill Odger’s work on libel and slander : 

“Our present law permits any one to say, write, and 
publish what he pleases; but if he make a bad use of this 
liberty, he must be punished. If he unjustly attack an 

individual, the person defamed may sue for damages, if, on 

the other hand, the words be written or printed, or if 

treason or immorality be thereby inculcated, the offender 
can be tried for the misdemeanour either by information or 
indictment.” 

In England there is thus no theoretical freedom of speech 
or freedom of the press; the only freedom that exists 
Libel freedom within the law. If anyone libels 

another, he may be convicted under the law of 
libel. The same is true with regard to libels on govern- 
ment. “Every person,” says the well-known English 
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writer, Dr. Dicey, “commits a misdemeanour who publishes 
(verbally or otherwise) any words or any document with a 
seditious intention.” And again, to quote the same authority, 
a “seditious intention” means “an intention to bring into 
hatred or contempt or to excite disaftection against the 
king or the government and constitution of the United 
Kingdom as by law established, or either House of Parlia- 
ment, or the administration of justice, or to excite Britisli 
subjects to attempt otherwise than by lawful means the alter- 
ation of any matter in Church or State by law established, 
or to promote feelings of ill-will and hostility between differ- 
ent classes.” 

The law only recognizes as legitimate the publication of 
statements which may show the government to have been 
misled, or to have comrnitied errors, or statements which 
point out defects in tlie existing system which can be reme- 
died by legal means. In otlier words, the law sanctions only 
criticism which is boiia fi(J(\ and intended to bring about 
reform in a legal way. 

The same general position holds with regard to discus- 
sion on religious and moral questions, which are governed 
by the same laws and the law of blasjihemy. All 
Blasphemy arising uiider these laws are judged by the 

ordinary procedure of a judge and jury, so that the 
particular amount of immorality or religious danger in an 
act under judgment will be adjudged largely according to the 
current ideas of their danger to the yniblic life of the 
country. 

The freedom of the press in England, though not 
guaranteed by any constitutional maxim, is guaranteed by 
the rule of law. No licence is necessary for 
the*P]Je8s^^ a publication : tlie persons responsible may be 
punished, not for publishing, but for publishing 
anything which breaks the law. The same principle makes 
it unnecessary to give caution money or a deposit before 
publication. As Dicey says, in England men are to be inter- 
fered with or punished, not because they may or will 
break the law, but because they have committed some 
definite assignable legal offence. Except in the case of plays 
(a survival of the old licensing system) no license to print 
or publish is necessary either for books or newspapers, and 
most newspapers in England are definitely political. Nor 
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has government or anyone else the right to seize or destroy 
the stock of a publisher because it may contain what in the 
opinion of government is seditious matter; nor can govern- 
ment supervise the editing or printing of a paper. 

Press oifences are tried in tlie ordinary courts by a judge 
and jury. With the jury, as in all cases of libel, lies the 
decision as to whether the press exceeds the law or not. It 
IS to be noted that in France not only is there a large body 
of special press law, but that certain press offences are tried 
by special tribunals. In France tlie idea has for centuries 
prevailed that it is not merely the concern of the govern- 
ment to punish breakers of press law, but it is also their 
duty to guide opinion in the proper cliaimels. In England, 
before 1695, there were numerous restrictions on the press 
and printing, including the monopoly of the Stationery Com- 
pany, the Licensing Acts, which lapsed in 1695, and the 
special tribunal known as the Star Chamber, which with its 
other functions also controlled printing presses. Since 1695 
the theory has prevailed that government lias nothing to do 
with the moulding of opinion : its main concern is to see 
that the law is observed. 

Another right, the right to Public Meeting, which is part 
of the right of free speech, is governed in England by the 
same princijdes. Any one in England can meet 
and discuss any question in any way provided the 
meeting obeys the law. If what is said be libel- 
lous, the law of libel will come into o])eration; if blasphe- 
mous, the law of blaspliemy; if the object of the meeting is 
unlawful, the meeting is unlawful assembly. If a breach of 
the peace is likely to be committed or is committed, the meet- 
ing is unlawful and those responsible are liable to be 
punished. 

5. The Right of Worship and Conscience . — The right to 
one’s religious faith is not universally admitted. In some 
slates only a certain type of religious faith 
is permitted; in others there is general tolera- 
tion. Modern history teems with instances of 
wars on religious grounds, either because of 
a fundamental difference in religion or be- 
cause of quarrels between sects of the same 
religion. In the modern world the tendency is towards 
toleration in all religions within certain limits, Thus in the 
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United Kingdom, though there are state churches, dissenting 
churches are allowed to practise their faiths freely. During 
the nineteenth century the chief political disabilities were re- 
moved from Eoman Catholic Christians and Jews. Only m 
a very few instances do civil or political disabilities exist. 
In newer countries, including the British self-governing domi- 
nions, there is no state church. Complete toleration is 
allowed to all religious faiths or sects. Tn India the govern- 
ment IS neutral regarding religious matters. 

Since the Reformation the church and state have gradu- 
ally drawn apart; the church has given up its previous 
Church and powers and confined itself to spiritual 

Sta'ir matters. In certain states a species of auto- 
cratic rule still prevails, e.g., in Islamic states; 
but even in Mohammedanism tlie modern trend towards 
universal toleration is making itself felt. Modern opinion 
leaves matters of heresy to the church, and only if the 
churcli exceeded what the common conscjoiisncss regarded 
as just or reasonable would any action of government be 
likely. 

Generally speaking, the right to one’s faith is limited by 
two things. First, where the worship involves immorality, 
the power of the state may intervene. An 
of example is the system of worship of the Thugs, 

of Worship Secondly, where the religious authorities so act as 
to endanger the state, the state must then safe- 
guard its own existence. A religious body, for example, to 
lurther its faith might try to raise civd war or invite 
a. foreign ]>ower to help it. In such a case the state would 
liave to intervene to save itself. 

It is difficult to say that in any state there is a right to 
worship as such. T^eople as a rule may hold what opinions 
they choose provided illegal acts do not flow from these opin- 
ions. Thus in England though there exist the law of 
blasphemy and laws to uphold the Christian religion, the laws 
are operative only in cases where they are blatantly set at 
defiance. 

Regarding the general rights of conscience it is often held 
that conscience, b^Ing the chief possession of man, is in- 
violable. In a sense it is inviolable. The state through 
government can compel a man to do what his conscience 
tells him is wrong, but the state thereby does not affect the 
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conscience. The conscience as the inner unspoken voice 
can preserve itself in spite of the state or 
Comcience > but wliat it caiinot do is to 

prevent the state acting towards the possessor 
of the conscience in any way the state thinks fit. Thus, 
though the state cannot make a man’s conscience say 
that which it thinks wTong is riglit, it can imprison him, 
or force him to act or not to act in a certain way. In this 
way the conscience of the individual must conform to the 
law of tlie state. Legally speaking, the state, not the indi- 
vidual, IS the judge of conscience -rights. No man can be 
allowed on grounds of conscience to stand outside the law 
of the state, for, in tlie first place, the state is based on the 
intelligences of the community for the common good, and 
the existence of rights of conscience apart from the state 
would defeat the object of the state; and, secondly, the ad- 
mission of rights of conscience against the law of the 
state would, in this imperfect world, open the way for the 
exercise of dislionest rights of conscience. The state, there- 
fore, through government, must be the arbiter of rights of 
conscience, and as such be able to compel all individuals, 
whatever their consciences, to act ac(*ording to the law. The 
state may on grounds of expediency, .as with conscientious 
objectors to conscription, permit certain latitude, hut it can 
never affec't the innermost conscience. It cannot compel a 
man to believe tliat what is bad is good, but it must control 
his outward actions. 

6. The Riijht of Association . — In modern highly deve- 
loped society individuals enter ‘into relationships for many 
purposes. They form unions, clubs, societies or 
The Right associations for political, commercial, philan- 
Association thropic, edhcatioual and other purposes. Some- 
times these associations are temporary, wuth only 
a slight organization : sometimes they are permanent, witli 
a very elaborate organization. The increasing inter-commu- 
nication between the various political communities of the 
world has led to many associations which go beyond the limits 
of any one state. Some of the organizations extend over 
many states, that is, they are international.* 

The right of association in a general form is one of the 
elemental I'ights of man as a social being. The state itself 
depends on association ; but the state as the supreme 
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association or unity, must preserve itself among other 
The State associationsJ^Tt may happen in the future that 
and other associations whicli extend beyond the frontiers of 
Associations qij 0 state may lead to the disappearance of 
individual states and the formation of a single world state; 
but so long as there are individual states, and so long as 
these are necessary conditions for the moral development of 
mankind, so long must the individual states preserve their 
identity. Already thinkers are putting forward the claims of 
associations against the state; but so long as the state 
continues so long must associations be within and under the 
state. 

The right of association must, therefore, be limited 
by the necessities of the state. As a rule, associations live 

. under the protection of the state, but sometimes 

th^Right become so powerful as to endanger the 

state. Thus' trade unions must be limited in 
such a way as to pi’event them paralysing the moral life of a 
nation. The East India Company, originally a trading com- 
pany, became such a powerful political body that it had to 
be transformed from a trading company into the Government 
of India. Secret political societies which aim at the sub- 
version of government by unlawful means must also be 
suppressed. The same is true of all similar societies, 
whether secret or public, but sei^ret societies are a particular 
danger as they usually favour revolutionary and illegal 
methods. 

Generally speaking, all associations which prevent free 
moral development in a people are wrong, but their moral 
badness becomes a matter of state only when they endanger 
the state or openly contravene the end for which the state 
exists. 

7. Rirjht of Family Life . — The rights of the family rest 
on similar grounds to the rights of property. The family 
^epresents_an effort to make real what 
FaLly"" individual conceives as necessary for his own 

good. The family state is a condition of the 
good life, but whereas in property the right is exercised over 
a thing, in the* family state it is exercised over a person 
or persons, which implies that the individual exercising 
family rights must recognize that the good of others is 
permanently and indefeasibly bound up with his own good. 
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Common 
Elements in 
Family 
Rights 


Many rights are included in the general name rights of 
family. There are tlie rights of marriage; the rights against 
others in the purity of the marriage relation; 
Types of rights over children; the rights of children; 

Ri^ts fhe right of inheritance. The family 

is one of the essential elements in human 
existence, and the relation of the state to it is determined by 
the fact that the rights arising out of it must be maintained 
and co-ordinated. The types of family life differ from oiU‘ 
country to aiiotlier, but some features are general. The 
whole question of the relation of the state to the family is 
a mixture of the legal and moral, and in many particulars 
these two aspects are not in agreement in every country. 

Marriage itself js a contract in perpetuity. Tlie state can 
recognize no temporary marriage. The state, however, may 
recognize the invalidity of marriage wdiere 
Common ^ impediments exist w'hicli defeat the moral end 
Family marriage. The state, too, lor various 

Rights reasons, may prevent marriage betw^een very 
near relations. In most modern states poly- 
gamy IS forbidden. The marriage relation implies tlie 
mutual surrender of personalities by the husband and wife. 
In other words, there is in marriage a reciprocal recognition 
of rights, which implies monogamy. Polygamy not only 
excludes many men from the married state, but it does not 
preserve a real reciprocity of rights between husband, wife 
and children. The husband in a polygamous marriage is like 
a master over slaves. The wife is not the head of the house- 
hold save for the time she happens to be favourite, and she 
is also required to exercise a self-control which the husband 
does not exercise on, himself. Then, again, the claims of 
children on their parents can be satisfied only by the joint 
responsibility of the parents, which is impossible in a poly- 
gamous system. 

The state recognizes certain rights and obligations on the 
part of husband and wife. The husband is the head of the 
family, its protector and supporter. The law forces him to 
support his family. The husband and wife, too, are bound 
to be faithful to each other. The law granfs divorce in case« 


of infidelity, though it may be for the good of tlie family 
for the offence of infidelity to be condoned. The state as a 
rule recognizees the claims of the husband or Wife against 
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other individuals, and may grant damages in case of the in- 
fringement of the right of fidelity. 

The tendency in the modern world is towards legal equal- 
ity of men and women in these matters, though up to the 
present the law distinctly has favoured the man. 

The right of the parent in respect to the children 
is mainly a duty, viz., to support the children. The parents 
are the guardians of the children, and the child lias no legal 
position till it passes out of the state of minority. The laws 
of the various states of the world recognize a fixed age of 
majority, an age which varies from state to state. States 
also recognize the duty of the parent to support the child, 
though the duty of the child to support the parent m old age 
is usually regarded as a moral, not a legal duty. 

In conclusion, it will be noted that these particular rights 
are all relative. Not one of them is absolute. They exist 
in the state, which is the condition of their exercise, and 
not one of them in itself can be supported against the 
paramount claims of the state. 


7. POLITICAL LIBERTY 

Political liberty, m its modern meaning, is jiractically 
synonymous with democracy. Democracy is of two kinds — 
direct democracy, in which every citizen has a 
direct share in the management of government, 
Liberty indirect democracy, in which the citizens 

elect representatives to carry on the work of 
government. The former type is possible only in very small 
states where all the citizens can meet together and express 
their opinions; tlie latter is necessary in our large modern 
states, where it is physically impossible for the citizens to 
meet together. In some countries attempts have been made 
by means of the initiative, which enables the citizens to 
compel the legislature to pass a certain type of law, and 
the referendum, by which a proposed law is submitted to 
popular vote, to eliminate representation, but as yet these 
have not found general favour. 

Underlying democracy is the idea that each citizen should 
be able to express his views on the affairs of government 
which concern him or his country. The method by which 
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the citizens express their views is by voting, but not every- 
one IS allowed to vote even in the most advanced demo- 
ci’acies. Both reason and experience show that 
M*an*n of classes of people must be excluded — 

Democracy ^^^h as aliens, whose loyalty is due to another 
state, lunatics, and children, both of whom cannot 
comprehend the issues to be voted on. The tendency of 
democracy m tlie modern world is to broaden its basis to 
include all adults, male and female, so that every one may 
have a say in government. Democracy, however, was not 
always so broad : the Greek democracy, for example, was a 
democracy only for citizens who were rich and leisured, 
whereas the slaves, the working classes of modern demo- 
cracy, were omitted altogether. 

For various reasons certain classes are sometimes exclud- 
ed in modern democracies. Sometimes those who do not pay 
a minimam amount of taxes are excluded; sometimes illiter- 
ate people are excluded; sometimes certain classes of govern- 
ment servants are excluded. The varying principles and 
practice of governments are examined in more detail m the 
section on tlie Electorate. 


In technical language, the chief difficult}^ of democracy is 
to find an organization which affords the greatest possible 
fusion between legal and jiolitical sovereignty, 
f necessary to avoid tlie 

Democracy of the legislature; on the other, it is neces- 

sary to give as free play as possible to the 
minds of the people. For the avoidance of tyranny there 
are the guarantees of a constitution, and the division of 
powers between legislative, executive and judiciary in such a 
way that one checks fhe other. For the testing of the popu- 
lar will there are elections, which should be as frequent as is 
consistent with the national peace of mind, for frequent elec- 
tions are very disturbing where, as in the modern world, 
they are managed on a party basis. The initiative, referen- 
dum, and recall, are other instruments for giving full play 
to the popular will. The press is also important in this 
respect. Local self-government, whereby municipalities and 
other focal areas manage their own affairs, is another impor- 
tant element in modern political liberty. 

The modern world is either democratic or ra^iidly moving 
towards democracy. One of the chief dangers of democracy 
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is that it may go to extremes, or become mob rule. That 
the dividing line between political liberty and anarchy, which 
means lack of rule, and, as a result, social and 

D^oTrac P^^lhical chaos, is not very definite is shown 
em cr cy historical examples of the French 

Kevolution and, recently, of Itussia. In these countries the 
desire to have a share 'in i)olitical affairs overcame the 
ability to govern on the part of those who brought about 
the change from monarcbical to jKipular government. The 
result in each case w^as a despotism marked by terror which 
no individual despot would have dared to perpetrate. The 
theory of democracy is that all are equal before the law, but 
in practice democracy has often gone to the extreme of mob 
rule which has resulted in the wliolesale execution of all 
opj)osed to it, giving them neither a voice m government nor 
equality before the law. 

Political liberty, therefore, must not be regarded as some- 
thing to be attained as an end in itself. It is to be attained 
for the higher moral end of the perfection of 
Political humanity, and as such its course must be marked 

*-*j^*^y by the gradual enlightenment of the citizens. 

towaHs greatest danger of democracy is that the 

an End voicc of the people may be unenlightened. Hence 
the same argument that applies to lunatics and 
children applies to the unenlightened, that, not being able 
to understand the issues at stake, they should not be allowed 
to influence the course of government. 

8. NATIONAL LIBERTY 

National liberty is synonymous wffh autonomy or in- 
dependence. It means that the community concerned is 
sovereign. Many of the greatest wars m the 
worJd have been fought for national liberty. 
Liberty National liberty also involves the right to choose 
m which nation a people wishes to be incoiporat- 
ed, e.g., the case of Alsace-Lorraine in France. This is the 
ROW well-known principle of self-determination. 

The various questions connected with the riglits of 
nationalities also come under this heading. These have been 
discussed already in connexion with nationality. 

In the British Empire there are various grades of 
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national liberty among the many dependencies. In all 
matters of every-day life British dependencies are 
National self-governing. Some of them, the so-called 

Self-governing Dominions (Canada, Australia, 

British New Zealand, and South Africa) are, in most 

Empire respects almost independent. In India, the 

Government of India is gradually assuming a 
similar position, and we are approaching the Dominion 
status. Some dependencies are held for military or naval 
reasons (such as GibraltarWnd these are ruled by the autho-- 
rities concerned. The chiet matters m which the Imperial 
Government preserves its powers are foreign affairs and 
matters of war and peace, but in these all recent develop- 
ments point to the dependencies being taken into council. 
As long as the Imperial Government is responsible for the 
defence of the dependencies, it must have power to defend 
them, but the recent war has shown co-operation in defence 
and now we may expect co-operation in power. 
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LAW 

1 . DEFINITION 


The word law comes from an old Teutonic root lag, wliicdi 
means something which lies fixed or evenly. In the English 
language the word is used to denote that which 
General uniform In pliysical science, for example, we 

ofluw* speak of the laws of motion, where the word 
means a definite sequence of cause and effect; and 
in Political Hcience we use the term to mean a body of 
rules to guide human action. Every citizen is familiar with 
laws of various kinds, and with lawyers and judges, who inter- 
pret or apply them. In Political Science, however, we 
are not concerned with the various laws and interpretations 
of laws, knowledge of which is necessary for the training of 
a lawyer. We are concerned only with the general prmcijiles 
of law so far as an understanding of them is necessary for 
a proper conception of the nature of the state. The detailed 
study of the principles of law belongs to the science of Juris- 
prudence. 

Laws, no matter in what form they may be expressed, 
are, according to Austin, in the last resort reducible to com- 
mands set by the person or body of persons who 
are in fact sovereign in any indejiendent political 
society. To this Austmian definition of law 
Sir Henry Maine takes the objection that it is too narrow, 
that it does not cover all those cases of usage in which not 
the direct command but the dictates of customary procedure 
have sway. To meet Maine’s criticism Dr. Woodixiw Wilson 
presents a conception of law which does'^nbndentify it with 
a definite command; he endeavours to include in it those 
customary usages which have come to have binding force. 
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“Law,” he says^ “is that portion of the established thought 
and habit which has gained distinct and formal recognition 
in the shape of uniform rules backed by the authority and 
power of government.” Dr. Woodrow Wilson thus tries to 
liarmonize the analytical “view of law with the criticisms 
offered by Sir Henry Maine. The best definition of a law 
IS that given by Professor Holland — “A law is a general 
rule of action taking cognizance only of external acts, 
enforced by a determinate authority, which authority is 
human and among human autborities is that which is para- 
mount in a political society; or, briefly, a law is a general 
rule of external action enforced by a sovereign political 
authority.” 

The above extract gives the essence of law. To put it 
more shortly, law is, m Dr. Woodrow Wilson’s words,” the 
will of the state concerning the civic conduct of 
of fhose under its authority.” For law two things 

arc thus necessary, (a) the civic community, {b) 
a body of rules. No numerous body of men can live together 
for any length of time without iiavmg certain recognized 
rules of conduct. Just as the first thing necessary for the 
formation of a literary society or for the conduct of a public 
meeting is a body of guiding principles, so m a community 
there must be some definite rules. These rules need not be 
written down on paper; they may simply be the recognized 
customs of the people. Thus, in India, many of the rules 
which people observe in their daily intercourse with each 
other — such as caste rules — are not definitely written down, 
but are handed down from generation to generation in the 
form of custom. Before writing was invented, custom was 
the only source of law; the headman, chief, jiriest or council 
of elders interpreted in cases of doubt. After the invention 
of writing these customs were written down, and, with the 
growing differentiation of functions m society, laws became 
more numerous and more complex. With the growing com- 
plexity of law arose the necessity for skilled interpreters, 
viz., lawyers and judges. Not all customs were written 
down, and only those customs were law which the commu- 
nity accepted as such. In a modern government there 
is a definite organization to make laws — the legislature — but 
it does not make all the laws. Many laws existed before 
legislatures were organized in their modern form, but 
11 
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egislatures, as the organs of the sovereign state, implicitly 
igree to those laws winch they do not actually pass, on the 
)rinciples that what the sovereign permits it commands. 


2. THE SOURCES OF LAW 


Ih^ofessor Holland gives the following six sources of law : — 
(1) Custom or Usage. (2) liehgion. (3) Adjudi- 
of Law* cation or Judicial Decision. (4) Scientific Com- 
nientanes. (5) Eipiity. (6) Legislation. 

J'he earliest kind of law was customary law. In prim- 
<ive types of society, wJiere the social organization was 
simple and there was no art of writing, disputes 
were settled by the patriarcli, or council of 


eldei’s, according to the prevailing customs. The 
customs were liased on the general usage of the family, tribe 


)Y clan. This usage arose out of such needs as security of 
aerson and piopcrl} , or the jirovision of tlie necessaries of 
ife, 111 short, utility. 

Customary law was closely connected with religion. 
Decisions had the force of divine inspiration, and dis- 
obedience to them brought to the malefactors the 
2. Religion penalties which early religion attached to 

ill breaches of divine law. The law thus had the double 


ulvantage of arising out of the customs of the people and 
)f receiving the support of the early types of religion or 
mperstition. The promulgator of the laws varied from com- 
mmity to community; sometimes the headman, sometimes a 
xmncil, and sometimes priests or pnest-kmgs issued legal 
lecisions. In this respect there is a marked distinction be- 
Aveen the east and west. In the w^est law tended to become 


3olitical : m the east, religious. 

With Ihe growing complexity of social organization, 
mstom had to be supplemented by legal decision or adju- 
dication. By the mixing of one tribe with other 
3. How tribes, either for trade or marriage, conflicts of 
Cuftomand (custom arose. The custom of one tribe on one 
Operated*.*^” be at variance with the custom of 

Judicial aiiotli^r tribe on the same point. To decide such 
Precedents conflicts, it was necessary to refer the case 
to the wisest men in the community, who thus 
became judges w^hose decisions were accepted not only for 
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the single case in question but for all similar cases. Such 
judges naturally became very influential persons. Knowing 
tiie customs better than others, they were referred to in all 
cases of difliculty, and where the old customs were obviously 
unfitted to the case, they would decide according to common 
sense. Their decisions thus became judicial precedents. At 
first they were given orally and handed down by tradition; 
later they were written down and made definite. 

Custom and interpretation are characteristic not only of 
early law : they are opemtive m all law. Customs grow iq3 
and die away among men without obvious 
Custom and reasons, and men tend to do what custom pre- 
scribes, and judges tend to decide according to 
what custom dictates. Though laws now are 
chiefly written laws, and although writing fimds to check 
custom, judges are always alfected by custom. The necessity 
for the interpretation of law, as we have seen, created 
judges, or more generally, men skilled in law, or lawyers. 
Lawyers, like otlier people, are influenced by tlie ideas cur- 
rent in their community, and m arguing on the general 
principles governing individual cases they frequently must 
plead against old customary rules or old laws, and in this 
way gradually influence judicial decisions on old customary 
rules. Progress from the rigidity ol‘ custom thus is made 
possible through adjudication by trained lawyers. 

This process is observable in practically all systems 
of law. In the most ancient systems of law, law-codes 
appeared. These codes were the summary, in 
Examples ^ definite written form, of tJie customary law for 
the community. Thus there appeared the Mosaic code, tlie 
laws of Solon, the Koman Twelve Tables, the laws of Maim, 
and the Koran, These codes contained certain fundamental 
principles, the basis of future legal progress, but they were 
the products of individual genius, not the expressions of any 
national legislative activity. All these codes were expanded 
in order to suit new^ needs, not by legislation but by custom 
and adjudication or interpretation. Thus, in Home, the 
Twelve Tables were not succeeded by any active legislation 
on the part of a legislature for several centuries. The gaj) 
was filled in by the Homan lawyers, wlio, working on the 
basis of the Tw^elve Tal)les, twisted the old law to suit new 
conditions. As we have seen in connexion with the ins 
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gentimn, the process was helped by custom, whereby the 
Boi uan praetor issued edicts based on the common customs 
of mankind to cover cases on which the existing positive law 
had no bearing. Tlie praetor, it is true, could not legally 
bind his successors by Ins rulings but m practice his succes- 
sors followed him. Idis edicts thus became laws. 

In Hindu law a similar process is observable. The most 
influential basis ol Hindu law is the code of Manu, which is 

In Hindu religious, partly legal. There are, of 

“ course, otlier codes, and though they belong to 

an early t;ype of society in spirit, these codes arc 
conifiaratively modern in form. The code of Manu recogniz- 
ed the influence of custom, and m this way opened the way 
to legal progress. “Tlie king,” Manu says, “who knows 
the revealed law must en(|uire into the . . . rules of certain 
lamilies and establish iheir particular law.” The recogni- 
tion by the Hindus ot* the power of custom led to the creation 
ol a class of inler[>reto)’s, wdio, like the law itself, were partly 
jaieslly, paitly legal, mz., tlui Brahmins. The Brahmins, 
adding learning to tlieir liereditary position as the chief caste, 
were able, by writing commentaries, to add new interpre- 
tations to old rules in older to suit the newer conditions of 
society. With the advent of British rule the process was 
continued. The ])()wer of interpretation and custom are still 
I'ccog nizod , and llindii law progresses not only by legislative 
enactment, but 1)\ interpretation or judicial decision. 

IMohammedan law is based on the Koran, which, though 
uiofc modern than Ihe Hindu c*odes, rests on divine 

In Moslem • 'J^'be Koran aims at a com|)rehensive 

^^osem tvgiilation of the ordinary affairs of life, and as 

such lias not been exjiaiided so much as the 

Hindu codes by cMtlicr ml erpretation or custom. Its basis 
IS largel}/ the old Arabic customs familiar to Mohammed 
himself. Moliammedan communities have not shown much 
favour for the direct legislative processes familiar in the west. 
Their religion and law arc one. In cases (e.g., taking inter- 
est for monev) they have altered the Koran, and in recent 
years both coimnentaries, such as the Hedarya, in India, and 
direct legislation m Turkey, have made the law more pro- 
gressive by the admission of the power of custom, adjudica- 
tion and direct legislation. 

A similar process is observable in the spread of Roman 
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law in Europe, to which reference will be made presently. 

The importance of judge-made law or precedents in 
modern English law is to be explained historically by the 
, ^ , fact that the king used to delegate sovereign 

La^ * powers to judges. In all early societies the 
principal function ot the king or head of the 
community was the interpretation ot law. Thus, in the laws 
of Manu, the king is the “dispenser of justice,” not the 
maker of laws. The dispensing of justice was also equiva- 
lent to the interpretation of the will of God. In England the 
tradition of the king as the dispenser of justice still survives 
in the fictions tliat the Lord (Chancellor exercises his powers 
as keeper of the king’s conscience, and that tlie king presides 
in person over the court of tlie King’s Bencli. (Obviously in 
a growing society the king had to delegate powers to others, 
but the delegation of powers was accompanied by the fiction 
that the judge was the representative of the king, with the 
king’s power. The decision of the judge, therefore, was 
equivalent to the decision of the sovereign, and, as such, 
law. The king’s word was law, so the judge’s word was law. 

We have seen tlie close connection between custom and 
religion. Early laws were a mixture of customs and religion. 

Religion has importan(*e in law not only as 
giving a concurrent sanction to law based on 
other principles, su(di ns custom, but religion in 
itself is a basis of law in most communities. We have seen 
above the relations supposed to have existed between 
natural law and divine law. Divine law, in its proper 
sense, is law looked upon as revealed through man from 
God. God is the ultimate source of divine law, though 
man must promulgate it. 

The Greeks and Romans had very little idea of divine 
law as distinct from state law. The specially inspired people 
in Greece and Rome w^ere not lawgivers, but 
xamp es ^dvisers for particular occasions, such as tlie 
Oracle at Delphi and the Roman augurs. Among Ihe Jews, 
the idea of divine law was very strong. God was looked on 
as the direct ruler of the people, and as such was in direct 
touch with them. The Old Testament continually speaks of 
the direct action of God in human affairs. Christ did not 
carry on the Jewish tradition in this direction. He left 
political matters alone; his life he occupied with spiritual 
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affairs. “Kender unto Caesar the things that are Caesar’s, 
and unto God the things that are God’s” was his principle. 
To the Christian there is a revelation, not of state-law, 
hut of moral fundamentals. In India, tlie Hindu law is a 
revelation of God’s mind, in which religious precepts are 
eombined witli reg’ulations for everyday life. The Koran 
IS a direct descendant of the old Jewish theocracy. It is the 
direct law of the Prophet, and binding in botli tlie religious 
and civil spheres of life. 

Divine law such as that of Manu or the Koran is a direct 
source of law insomuch as it is always acknowledged by the 
state. No state can allow divine law as an appeal against 
state law. Instead of allowing the possibility of antagonism, 
the state acknowledges these laws. Thus the Shastras and 
Koran are acknowledged (21 Geo. 11 ], C. 70, section 17) to 
be the laws of the Hindus and Moliammedans in India. 
Conflict, therefore, between religious feeling and law" does 
not arise. Moreover, in cases wdiere positive law^ does not 
apply, judges are hk(‘ly io go on the supposition that the 
sovereign autlioritj", if it had legislated for this particular 
case, would have accepted the religious interpretation, and 
thus religion is also a source of judge-made law. 

The next source of laAV is scientific commentaries. In 
courts of justice the greatest importance is attached by both 
lawyers and judges to the opinions of great legal 
4. Scientific vvriters or jurists. Thus, in England, the 
opinions of Coke, Hale, Littleton, Blackstone, 
and Kent are held in the highest respect, and 
in India the Hedarya, the Futwa Aliimgiri, the Mitakshara, 
and the Dayabhaga. The opinions of commentators are not 
decisions; they are only arguments : as Sir William Markby 
says, “A commentary, when it first appears, is only used as 
an argument to convince, and not as an authority which 
binds.” Arguments, howevei*, by becoming recognized, are 
tantamount to accepted decisions. The authority of the 
commentator is established, just like a judge-made decision, 
by frequent recognition, ”so that the principles enunciated 
by him become even more authoritative than judicial deci- 
sions. Judicial decisions, however, differ from commentaries 
in that judicial decisions apply to a given case; comment- 
aries deal with abstract principles. The commentator, by 
collecting, comparing and logically arranging legal principles, 
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customs, decisions and laws lays down guiding principles 
for possible cases. He shows the omissions and deduces 
principles to govern them. He provides the basis for new 
law, not the new law itself. It must be noted that legal 
commentaries must command sufficient respect among law- 
yers to enable them to be taken as standards. Kelatively few 
commentators acquire a reputation sufficient to make them 
sources of law. 

Equity is also a source of law. The influence of equit}^ 
in connection with the ins gcntiiDu we have already seen. 
5 Equity words of Sir Henry Maine, is 

“any body of rules existing by the side of the 
original civil law, founded on distinct principles and claiming 
incidentally to supersede the civil law in virtue of a superior 
sanctity inherent in those ])rinciples.“ Equity is simply 
equality or justice, or, in cases where the existing law does 
not properly apply, judgment according to common sense or 
fairness. Eipiity, as a source of law, arises from the fact 
that positive law, as the world advances, tends to become un- 
suitable for new conditions. To make it suitable either the 
law must be altered formally by the legislature or some 
informal method of alteration must be adopted. Equity is 
an informal method of making new law or altering old law, 
depending on intrinsic fairness or equality of treatment. 
Thus the Roman praetor, on assuming office, issued a pro- 
clamation telling the manner in which ]ustice would be 
administered during his term of office. The basis of the pro- 
clamation was equity, based on the law of nature or 
nations. 

In England the beginning of equity legislation is to be 
traced to the custom of giving to the Lord High riiancellor 
complaints addressed to the King which were not met by 
the existing common law. These ap]>eals were made to the 
King’s justice or conscience and were referred to the “keeper 
of the King’s conscience,’’ or the Lord High Chancellor 
(modern Lord Chancellor), who received powers to remedy 
injustice according to equity or fair dealing, or the moral law. 
Similar functions were assumed hy other (‘ourts besides the 
Lord Chancellor’s Court, or Court of Chancery, but the Court 
of Chancery is the supreme judicial organization for equity 
jurisdiction. In contrast to Rome, ecjuity is enforced by a 
distinct set ol judges, 
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The subject matter of equity belongs to the science of 
Jurisprudence. The usual classification of equitable juris- 
diction is into exclusive, concurrent and auxiliary. Equity 
]s exclusive wliere it recognizes rights not recognized by the 
common law; it is concurrent, where the law recognizes the 
n^ht but doe^ not give adequate relief; and auxiliary, where 
the necessary evidence cannot be procured. 

The last and most important source of law is legislation. 
Le^^islation is the declared will of the sovereign state. In 
the modern world it is the chief source of law, 
and is tending to supplant the other sources. 
Custom and equity are both largely replaced by 
definite legislative acts. The codification of law tends to 
narrow down the field of judicial decision as a source of law, 
and scientific commentaries are used mainly for discussion. 
In the creation of new enactments, custom, religious opinions 
and equity all j)lay their part; in doing so they are not so 
much direct sources of law as influences in law-making. 

The organization of modern legislatures will be dealt with 
separately. Only a few general points need be mentioned 
liere. In the modern world, legislation is the work of repre- 
sentative assemblies. These assemblies are the organs of the 
popular will, and as such they are constantly widening 
the field of legislation. The people, realizing their power as 
legislators, or as the electors of legislators, make constant 
demands on legislative bodies to make laws of this or that 
type. All modern democratic* legislatures are so over- 
crow^ded with proposed laws that the most elaborate arrange- 
ments have had to be made for the conduct of public business 
in order to save time. Whereas, in earlier days, the assem- 
blies legislated mainly in matters of public law, leaving 
private law to custom and the decisions of judicial tribunals, 
nowadavs the legislatures deal with both public and private 
law. The people, jealous of law not emanating from their 
elected assemblies, have thus narrowed down the sphere of 
custom and judge-made law. As we shall see later, a most 
important modern theory of liberty, the theory of the 
separation of powers, demands a clear distinction between 
the legislature, executive and judiciary. This theory, the 
basis of the organization of the government of the United 
States of America, has given to legislation a theoretical 
independence at the expense of both the judiciary and 
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executive. Fallacious in many respects though the theory is, 
it certainly has heightened the importance of modern legis- 
latures as the source of law. 

3. THE VARIOUS KINDS OF LAW 

Law may be classified in various ways, according to the 
particular basis adopted by the writer. For our purposes, 
however, we may divide law according to the agency through 
which it is formulated into : — 

(a) Constitutional law, of which more will be said in the 
chapter on the Constitution. Constitutional law may be 

. written or unwritten; it may be promulgated by 
tionallLaw*'*' ^ body specially created for the purpose, or it may 
grow up gradually without any source other 
than the customs of the people and the ordinary law-making 
body in the state. However it arises, constitutional law is 
the sum of the principles on which the government rests, 
principles which prescribe the ordinary course of governmen- 
tal procedure and lay down the limits within which the powers 
of government can be exercised. 

(b) Statute law, the most familiar type of law made by 

the ordinary law-making bodies, e.g., by the King- 
llw^*^*'**^ in-Parliament in the United Kingdom, and by 
Congress in the United States. 

(c) Ordinances, issued by the executive branch of 

government within the powers prescribed to them 
by the law of the state. Ordinances are not as 
a rule permanent, and are issued for the special 
purposes of administrative convenience. 

(d) Common law, which rests on custom, 
(d) Common but is enforced by the law courts like statute 

law. 

(e) International law, or the rules which 
determine the conduct of the general body of 
civilized states in their dealings with each 
other. 

(f) Administrative law, which prevails on the continent 

Adminis Europe , whereby public officers are subject to 
trative law and procedure from private in- 

dividuals. 

Professor Holland divides law according to the public or 
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private character of the persons with whom legal rights are 
concerned. A “public” person means either the 
The Basis of ^ ^ body or individual holding dele- 

Public and gated authority from the state. A “private” 
Prcrfessw means either an individual or a collection 

Holland’s of individuals, who do not represent the state even 
Division for a special purpose. When both the persons 
with whom a right is connected are private, the 
right is also private; but where one of the persons is public, 
tlie right is public. Thus law may be divided into : (a) Pri- 
vate law, when the right is between subject and subject; (b) 
Public law, when tlie right is between state and sub- 
ject. 

Public law Holland subdivides into ; 1. Constitutional 

law. 2. Administrative law. 3. (Timinal Law. 4. Criminal 
procedure. 5. The law of the state considered in its quasi- 
private personality. B. The procedure relating to the state 
so considered. This classification is only one among many, 
as^class'ification depends on the basis adopted by the indi- 
vidual writer. 

Laws have also been (*lassified into written (or statute) 
law, and iinwiatten (or customary) law. In legislation, both 
the contents of the law are fixed, and legal force 
Written given lo it, by acts of the sovereign power. 

Unwritten Tills produces written law. All the other 
sources of law (such as adjudication, usage, 
scientific discussion, etc.), give rise to what is called unwTitten 
law. This classification is not, however, quite a scientific 
one. 


4. DEVELOPMENT OF MODERN LAW IN THE WEST 

Modern European law has two sources — Teutonic and 
Eoman. The Roman conquerors carried their system of law 
with them wherever they went, but that system 
The Roman did not supersede the indigenous systems of the 
toni^^'*' barbarians. Roman law was markedly different 

System! from the Teutonic. To the Romans law was 

command of the state, issued through govern- 
ment officials; to the Teutons law was a matter of custom, 
each tribe or people having its own customs, and, accord- 
ingly, its own law. Roman law was the law of a unified 
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state, Teutonic law was the law of diverse peoples. After the 
fall of Rome, the invaders — Goths, Franks and Ijombards — 
established separate governments of their own, so that the 
old unified Roman law^ was replaced by the particular law 
of each conquering people. Before the fall of the Empire, 
however, the Romans had established Roman law for Roman 
citizens, and the invaders allowed the Roman citizens to con- 
tinue under their own law, very much in the same way as 
Europeans and Indiana live at the present time m India. 
I^his continued through tlie various wars of conquest follow- 
ing the fall of the Roman Empire. Even the great Charle- 
magne respected the system he found. What happened was 
that everyone kept the law of his own people, with the 
result that under one ruler there were frequently several sys- 
tems of law — one Roman, one Gothic, one Frankish, and so 
on. 

With tlie advent of feudalism the basis of law changed. 
Hitherto the law liad been personal. The son came under 
Feudalium same law as ins father, but with feudalism 

the basis changed from personal descent to 
territory. Instead of law being applicable to families, it 
was made ap])licable to a particular area. This meant that 
all people living within a stated area were under one law\ 
This tendency towards c.entralization was helped in other 
ways. Throughout the mediaw^al struggles Roman law had 
possessed the virtue of unity and system, which gradually 
prevailed against tlie multiplicity of the Teutonic customs. 
Though the Romans were overcome their law survived, 
so much so that, with the exception of England, the law of 
every modern European country is preponderatingly Roman 
in character. 

The chief influences in the supremacy of Roman law were, 
first, the Latin language as the medium of intercourse 
among the higher classes, just as English is at 
Inf luence in present in India. Secon dj^tthe Roman legal codes.; 
ofRoman^ T)es})ite the overthrow Rome , the barbarian 
Law kings recognized the strengtli of the Roman 

law, and they had codes pre]ia,red. The Breviai’y 
of Alaric, King of the Goths in Spain, drawii up in the sixth 
century, was an abstract of the Roman laws and imperial 
decrees for his Roman subjects. It kept alive the Roman 
legal system till ^^he ' code of J ustinian , the greatest 
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code of law in the world, was drawn up. This code, known 
as the Corpus Juris, or Body of Law, was created to 
^stcmatize the existing Eoman Ijaw, which was in a state 
of much confusion in Justinian’s time. Third, the Church 
with its law, technically known as canon law. The Church 
was essentially Roman in organization and spirit. Not only 
did the Cluirch keep alive the form and spirit of Roman 
institutions, but it was the chief medium of education in the 
middle ages, and, through its ^ p reachers and teachers, 
was able to influence both igiwant and educated as it 
pleased. Fourtl iA t he influence of lawyers, both ecclesiastical 
and secular. the twelfth century, the code of Justin- 

ian was taught all over Europe. Law schools arose in 
considerable numbers, first at Bologna in Italy and in Paris, 
ultimately spreading to Spain, Holland and England. The 
lawyers trained in tliese s(‘hools were naturally imbued with 
the Roman spirit, and with the decay of popular courts and 
the growth of central courts their influence spread wider and 
wider, 

Tlie gradual amalgamation of the Teutonic and Roman 
systems, with the predominance of the Roman, is a matter 
of legal history. Among the various influences may be 
mentioned the Na])ole()nic code (Code Napohhm) of 1804, in 
France, the first code of the French civil law. This code 
has had great influen(*e. The Belgian, Hutch, Italian, 
Portuguese, and partly the Spanish codes and the codes 
of the Spanish South American states have all been 
affected by it. Its only European rival is the German 
code, which was drawn up at the end of the nineteenth 
century. 

A different course marked the legal development of 


England 

Legal 
Develop- 
ment in 
England. 
The Power 
of Roman 
Law 


and countries which, like the United States 
of America, owed the origin of their law system 
to England. England, separated geographically 
from the countries of Europe which adopted the 
Roman system, developed along her own lines. 
Because she had been under Roman sway for 
some centuries, England could not escape com- 
pletely from Roman influence in law, but that in- 


fluence was exerted principally in the ecclesiastical courts. 


The influence was also felt in the admiralty courts (in 


matters of international law). In spite of the efforts of the 
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church to further the cause of Koman law, the courts resisted 
its influence so strongly that, as Sir Wjlliam Markby says, 
“no one has ever been able to quote a text of the Uoman 
law as authority either in the courts of common law or the 
courts of Chancery . ’ ’ 

The crown naturally preferred the Itoman system because 
it was so suitable for national centralization; but the 
English courts were able to preserve their independence by 
restraining the ecclesiastical courts, in this they had the 
support of the nobles and commons, as well as occasionally 
that of the king, who did not look with favour on the grow- 
ing power of the church. It is remarkable that the church, 
with learning and religious influence on its side, was unable 
to make a stronger mark on the law of Jhigland. 

The indigenous English law was not able to fill all the 
gaps that the development of the times made. These 
were filled by custom, and the interpreters of the 
Cwe^Law”^ custouis were the judges. Cn the judges, there- 
fore, fell the duty of extending the law, wliicli ■ 
otherwise might have been efiect^^ou Koman principles. 
(Customs later led to the formatioilof })recedents. Up to the 
time of Uen ry Yli^ Year Books of decisions were published. 
These decisions” "sometimes were original, and sometimes 
they follo^we^ previous decisions on sim’ilar points, or prece- 
dents.' ^ They vvereU'or 'the most part simply the application 
of common sense to the cases that arose. Precedents at first 
were only guides for subsequent judges, but in course of time 
they were compulsory. They became as important as statute 
laws, and their growing importance led judges to be more 
careful m the form of their judgments and to give more 
reasoned statements fyr their conclusions. Thus, while in 
the rest of Europe Eoman principles underlie the legal sys- 
tem, its place m England is taken by previous legal decisions, 
or case-law. 

The result m actual practice is that, where Eoman law 
prevails, the decisions of judges must follow the Eoman 
general principles. In England and the United 
wn™*Roman j^^ge is largely free to use his com- 

Law Systems Sense. Obviously the Engiish system, 

though lacking in S3mimetry, is more suited to 
change than the Eoman. Another marked difference 
between the English and continental legal systems is that 
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on the continent judicial decisions are not authoritative, as 
they are in England. It is true that Imperial rescripts or 
decrees in particular cases were treated as authoritative, but 
that was because the Emperor was regarded as the source 
of law. No judge or tribunal had sucJi authority. 

In the western systems of law other influences have played 
a part. Naturally m Christian countries the Jewish law of 
the Old Testament is traceable. This law came 
in^the^West chin-('h 111 tlie middle ages. At that 

lime politics and religion were hopelessly mixed 
up. After the Keformation protestant ideas also found their 
way into the Euroi^iean legal systems. 

Where fusion has taken ])lacc between Koman and 
Teutonic law, generally the Koman prevails in the domain m 
which it reached its highest perfection, namely, private law. 
Koman influence also is marked in colonial and municipal 
law, spheres in which Roman experience tilled in the gaps 
in the legal system of the Teutons. Teutonic law prevails m 
jHiblic law, for the Teutons, with self-government and the 
idea of representation, founded their governments on their 
own familiar customs. 


5. LAW IN BRITISH INDIA 

Before the advent of the British, there were two principal 
legal systems m India. One was the Mohammedan hiw, 
the other the Hindu huv. The Mohammedan 
Before the law applied to Mohammedans, and the Hindu 
d Hindus, but some of tlie penal provisions 

MohauiT” Mohammedan law w^ere .applied to the Hindus 

medan Law also. The Mohammedan lawy based on the 
Koran and its legal commentaries, treated some 
subjects, particularly family relations, mlieritance, and 
walxf (the law^ concerning religious foundations), in consider- 
able detail. The Hindu law w^as partly religious and 
partly social, but was far less systematic than the Moham- 
medan. In origin, as in the Institutes of Manu, Hindu law 
is supposed to be a direct emanation from Clod. Its inter- 
pretation was given to the Brahmins, whose sacred position 
(u)ntmiied the original religious sanction of the law. When 
the British power was organized in India, the newly estab- 
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Hindu and Mus- 


lished courts enforced tlie rules of both 
sulman law. 

In tlie case of both Hindu and Moliamiuedan law, the 
original codes were to some extent amplified or modified by 
the writings of lawyers. Tlie most learned 
commentators became 
in Hindu law. The 


recognized 
and 


if comment. 

aries ” ' authorities in Hindu law. The Sayings 

Doings of Mohammed (the Sannat and Hadis), the 
decisions and writings of Mullahs and Muftis altered the 
Koran of the Mohammedans. 

Besides the Plindu and Mohammedan law proper, there 
was a large number of customs, often purely local, affecting 
Customs i‘igbt« to the use of land, tillage, forests, etc. 

There was also a body of mercainlile or trading 
custom, relating to the transfer of projierty. 

P^hus when the British came to India they found : — 
rrt ... 1. The Hindu and Mohammedan law, altered 

The position ’ 

when the iu certain respects by interpretation and com- 
British inentarios, mainly founded on the Shastras and 
Koran. 


2. Many customs, sometimes general, sometimes local, 
which governed the use of land, tillage, and forest-rights. 

3. Certain mercantile customs, observed by traders and 
recognized particularly by the Mohammedans, and customs 
which governed the ti’ansfer and pledging of proper!}' . 

4. Penal rules, drawn up and enforced by the Moham- 
medan rulers. 

The law that the East India (Company found in India was 
personal or religious, not territorial. It was applicable only 
to 'individuals belonging to the particular religion to which 
the law applied. The indigenous law also was lacking in 
certain well-established branches of English law, particularly 
in civil and criminal procedure and in the law of torts or 
civil wrongs. The law governing property and contract w^as 
also very defective. What the Company did was to accept 
what they found as applying to the various communities of 
Indians, but they made English law applicable to them- 
selves. The English could not accept many of the provisions 
in the law they found — such as mutilation or stoning as 
punishments, the fact that Brahmins should have a special 
law to themselves, and that a non-Mohammedan could not 
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give evidence against a Mohammedan. The English, thUB> 
while allowing the indigenous law to continue 
as applied to Indians, brought with them for 
tlTe^^itish themselves both the common and statute law of 
England. 

When the High Court of Calcutta was established m 
1773, the English lawyers began to apply English law to 
both English and Indians. The Declaratory Act 
1"^^^? by making it compulsory that their own 
*** law should apply to Hindus and Mohammedans, 
stopped this practice. The system of the Decla- 
ratory Act prevails to-day, and the Privy Council in England 
often has to determine the exact interpretation of the 
Koran or the Shastras. Both the Koran and the Shastras 
have been affected by western jurisprudeuce, and the pre- 
cepts established m the courts. Kot only so, but the 
Government of India has power to alter the Acts of Parlia- 
ment enforcing the observance of Hindu law for Hindus and 
Mohammedan Jaw for Mohammedans. Many statutory 
modifications have been made — notably the Bengal Sati 
Begulation (18*29), tlie Indian Slavery Act (1843), the Caste 
Disabilities Bemoval Act (1850), the Hindu Widows’ Be- 
marriage Act (1856) and the Civil and Criminal Procedure 
Codes. 

The chief source of modern Indian law is legislation, 
either by the British Parliament, or by the Indian legis- 
lative bodies. The old Hindu and Moham- 
Legislation (li\ 1110 la.w as well as a number of older 

English statutes, English common law, and Indian cus- 
tomary law still apply in their respective sjdieres. 

One of the most noteworthy things in modern Indian law 
is the codification which has taken place. With the organi- 

Codificatioii ^ judicial systeui it soon became 

necessary to organize procedure. In 1781 the 
British Parliament authorized the Government of India to 
make regulations for the conduct of courts. In 1773 the 
creation of the High Court in Calcutta had already neces- 
sitated a code of procedure. This code was made on English 
models, but the xlct of 1781 enjoined that the English rules 
should be made suitable for the Indian people. What the 
English did at first was to adopt the prevailing Mussul- 
man practices, but where these were unsuited to western 
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ideas they were supplanted by English rules. The result was 
a confused mixture which law3^ers found difficult to interpret 
and judges to apply. 

In 1838 the India Charter Act was passed. It provided 
for the appointment of a number of legal experts, called the 
Indian Law Commission, who were to ascertain the various 
rules applicable in the courts and m the law of British India, 
and to report regarding their consolidation, and, if 
necessary, their amendment. 88iis Commission was appoint- 
ed in 1888, Macaulay being the most jirominent member. 
It drafted a Penal Code, which did not become law till 1860. 
In the meantime (in J858) another Commission was appoint- 
ed, which worked in ILigland. Ilie result of tins Commis- 
sion was the 2 >‘if^sing of the Penal (^ode, which was drafted 
by the previous Commission, and two erodes of Cavil and 
Criminal Procedure. A third Commission, appointed in 
1861, drafted other jiioposals but resigned in 1870 owing to 
the resistance olfered to its proposals by the Government of 
India. After this the work of codification and revision was 
carried on in India under the Law Member of the Governor- 
General’s C^ouncil. 

As the result of these (Commissions, and of the activity of 
the Legal Member of the Aheeroy’s (Council, legal systema- 
tization in India has been very great. Except in torts, or 
('IV il wrongs, c'ertain branches of contract law, family law, 
and inheritaiK'e (both of which are decided by the indigen- 
ous law and custom, save as decided otherwise by the 
Succession Act), the statutes resulting cover the whole field 
of law. The greatest of them all is the Indian Penal Code 
(the I.P.C.), which was drafted by Macaulay. It is based 
on Knglish criminal law, but its provisions are made 
specially ap])licable \o India where necessary. Thus self- 
defence IS more widely interpreted in India because Indians 
are usually unwilling to use force in self-defence. Dacoity, 
judicial corrujition, police torture, kidnapping, insults to 
religious places, all these are treated more fully than would 
be necessary in Phigland. The death penalty, compulsory in 
England, is in India made an alternative. 

In praetically every branch of law, save, those mentioned, 
codification has taken place. Among the various Acts may 
be mentioned : The Codes of Civil and Criminal Procedure 
of 1861-1882 and J898 (Criminal), and 1859 and 1882 (Civil); 

12 
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the Evidence Act (1872), which codifies the laws of evidence, 
the Limitation Act (1877), the Specific Kelief Act (1877), the 
Probate and Administration Act (1881), the Indian Contract 
Act (1872), Negotiable Instruments Act (1881), which gives 
the law regulating promissory notes, bills of exchange, 
and cheques; the Trusts Act (1882), the Transfer of Pro- 
perty Act (1882), the Succession Act (1865), the Easements 
Act (1882), the Companies Act (1882), the Inventions and 
Designs Act (1888), the War and Cantonnients Act (1889), 
the Guardians and Wards Act (1890), the Official Secrets Act 
(1904). The various Acts governing railways, pipping, 
the post office, factories, co-operative credit societies, 
electricity, lunacy and provident insurance have also been 
codified. Some of these Acts have met with unfavourable 
criticism , but the process by which they were drawn 
up admits easily of amendment. Every year amendments are 
made to some of the Acts, the amendments not being new 
Acts but mainly textual alterations in the old ones. The 
codification has certainly been of great use in the administra- 
tion of law. 

A considerable amount of revision of Statute Acts also 
has been done, both by codification and consolidation. Of 
the work of consolidation an excellent example is the Code 
of Criminal Procedure of 1898 (Act V of 1898) which repealed 
and replaced eighteen separate enactments by consolidating 
them into a new Act. 

6. LAW AND MOKALITY 

We have already seen the general connexion between 
Political Science, the science of the state, and Ethics, the 
science of morality. Both Political Science and 
Connection Ethics deal with man as a moral agent in society. 
La^and state is the supreme type of social union, but 

Morality the state is only a means to an end. It is 
not an end in itself. It is a means towards the 
moral end of the perfection of men in society. Therefore the 
acts of the state must have an integral connexion with the 
moral end of man. Law is made by ihe state and enforced 
by the state, but the law of the state only affects part of 
man’s life. It affects only the outward acts of life. 
Matters of the conscience must be decided by the conscience. 
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Thus the state, by its law, punishes breach of contract, but 
it does not punish lying as such. Dishonesty, ingratitude, 
meanness, covetousness, anger and jealousy are all immoral; 
but they are not illegal, except when they lead to a breach 
of law. The state does not punish a man because he loses 
his temper, but it punishes him if he assaults or kills another 
man in temper. The state does not punish for covetousness 
but it punishes theft arising out of covetousness. Thus law 
and morality differ (a) in their sanction, one being enforced 
by flic state, tlie other being a matter of conscience, (b) in 
the type of action affected, law dealing with the outward 
acts of men, ethics dealing with all the actions of men; and 
(c) 111 their definiteness. Law is thus a matter of force; but 
morality cannot be forced. Law, again, often is based on 
expediency. Acits which in themselves are not immoral are 
made illegal because it is expedient that they should be so. 
Thus it IS not immoral to ride a bicycle without a light, but 
it is made illegal bec'ause it is dangerous to other people. 
It is not immoral for a trustee to buy the estate for which 
he IS responsilile, provided the other parties are satisfied, but 
law pj'events sudi a. contract, because it opens the way too 
easily to fraud. Thus law creates a class of wrongs which 
are not moral but legal wrongs. They are wrong because 
they are illegal, not bec*,ause they are immoral. 

I^he state is founded on the minds of its citizens, who are 
all moral agents. The connection between tliem, therefore, 
must be (*lose. A bad people means a bad state and bad 
laws. All unhealthy public opinion, in modern representa- 
tive government, must eventually mean bad laws. “The 
best state,” as IMato said, “is that which is nearest in virtue 
to the individual. If any jiart of the body politic suffers, 
the whole body suffers.” Modern political theory, with the 
organic view of the state, lias returned to the Greek theory. 
The individual has an inherent connexion with the state. 
iTe state therefore must affect the morality of individuals as 
well as the morality of individuals must affect tlie state. 

The individual moral life manifests itself in manifold 
ways. The state is the supreme condition of the individual 
moral life, for without the state no moral life is 
possible. The state therefore regulates other organiza- 
tions in the common interest. The state, however, has 
a direct function in relation to morality. This function 
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is both positive and negative. As a positive moial agent the 
state makes good laws, that is, laws which are in accord 
with the best moral interests of the jieople. Negatively, the 
state must remove bad laws. It is to be noted that what 
may be a state law in one generation becomes a moial law 
in the next, so that the margin between illegal and immoral 
IS not always clear. Thus when compulsoi’y education is in- 
troduced into a country, it is at first illegal to keep one’s 
child from school. In the next generation what was jire- 
viously a crime becomes a sin. The father feels it a moral 
duty to educate his (diildien. 

Tims, tliougli there are certain differeiu'cs between the 
law of the state and tlie moral law, they are inherently con- 
nected. In the modern world we do not make the state the 
supreme end, as did the Greeks. We 1‘egard it as tlie con- 
dition of morality. The state and law continually affect both 
public opinion and actions; in its turn law reflects public 
opinion and thus acts as tlie index of moral progress. 


7 . INTEKNATIONAI. LAW 


Is Inter- 
national 
Law 
Properly 
Speaking 
Law ? 


The subj-ecl of International Law alfects us here only in 
so far as a general knowledge of its princi])les en- 
ables us better to undei’stand the nature of 
the state, '^hlie subject now foi’ins a special 
course of study, and its detailed treatment is a 
matter for lawyers. 

We have seen that law is an order of the state. The 
state both makes it and enforces it, but the law of a state 
apiihes only to the citizen of that state. International liw 
thus would imply an international state, if the word law has 
the meaning that we have just ascribt^d to it. An inter- 
national state which could enforce international law would 
mean tliat the states that exist at present had a higher 
authoiity over them. It would thus destroy their sove- 
reignty. There would then only be one state, properly 
speaking (that is, with the characteristic of sovereignty) that 
state being the international state. But states are sove- 
reign, therefore, ^he first question that arises in connexion 
with international law is whether international law is 
really law at all. Law, as we have seen in the discussion 
on that subject, is the expressed or implied will of the state 
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concerning the citizens of the state, which must be obeyed 
by those citizens. It is a general body of rules behind which 
lies the whole force of the community as organized in the 
state and government. If a citizen breaks the rules, he 

will be punished; in other words, he is forced to obey the 
rules. Does any such force lie at the back of international 
law? There tv force, the force of the minds which 
made up these rules, but these minds are not organized 

into a single organ of compulsion. International law, to be 
real law, would re(|uire some international organ to enforce 
it. At present eacli state interprets international law for 
itself; there is no international court for interpretation of 
the law. States sometimes i*efer matters in which they have 
differed to a special tribunal, but even then they 
are not legally bound to accept the decision of the 

tribunal. Each state acts for itself and even if it 

acts against the opinion of the whole civilized world, there 
is no restraint upon that state outside an international war. 
No individual in a: state can break the laws of the state with 
impunity : but a state may break international law at will. 
The only constraints are the fear of the disapprobation of 
other states and the risk of bringing war on the state itself. 

The sanction of international law has the same basis as 
the sanction of ordinary law, viz., the common will under- 
lying the legal principles. Law does not consist merely m 
the making of a definite code : it is rather the recognition 
by the state of principles already definitely existing among 
the people; and the sanction of the law, which in the first 
place is shown in the machinery of the state, really is the 
common agreement of the people. In a similar way inter- 
national law must have at its root the mutual agreement of 
nations : its sanction will depend on the growth of a common 
will among peoples, and (though it seems a paradox), when 
international law has a firm sanction that sanction will 
destory it as international law. A common will which can 
enforce international law will mean the breaking of the 
bounds of states and nations. The word “international” 
will then have lost its meaning. A complete sanction to law 
between nations as they at present exist would imply the 
fusion of states at present distinct. Even at present, in spite 
of the repeated breach of international law during the Great 
European War, a considerable body of the recognized 
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principles of international law is observed; none the less, 
the fact remains that it is observed merely as a law of con- 
venience for individual states : no obligation, beyond the 
obligation of honour, binds states to observe international 
law. 

International law is in this way half law, half morality. 
Some lawyers regard the term law as including not only the 
definite positive law of the state, but also law in the process 
of being made. In this sense International Law is law. It 
is in the process of becoming positive law, but it can become 
law in the national sense of law only when It has the sanction 
of a definite state. 

Among the older writers, such as Hobbes and Piifendorf, 
International Law is not looked on as law. Bentham, 
Austin, and Professor Holland, among modern 
writers, support the same view. The Aiistinian 
View of law as a body ot rules tor human con- 
duct, set and enforced by a definite sovereign political 
authority, does not admit of the recognition of international 
law as law. It belongs to the sphere of positive morality. 
Modern jurists, however, tend to place International Law 
definitely within the sphere of law. Variation in views is 
natural, because both the content of International Law and 
the development of international institutions have altered 
considerably, especially in the last half century, and are likely 
to develop still more rapidly in the near future. 

The chief reasons adduced by modern authorities for re- 
garding International Law as law are : — 

(a) that the rules embodied in International Law are in 
their nature not optional but compulsory. In the last resort 
they rest on force, although that force is exercised more 
through the action of society or public opinion than through 
a definite authorized body. The Covenant of the Leogue of 
Nations attempts to (Teate a definite body for its enforce- 
ment ; 

(h) that already its legal qualities have been proved by 
the fact that its rutes are accepted as law by states and are 
appealed to as law by contesting parties; and 

(c) that its rules have been built up by legal reasoning 
and are applied in a legal manner. 

Professor Westlake argues that as states live together in 
the civilized world substantially as men live together in a 



LAW 


183 


state, the difference being one of machinery, we are entitled 
to say, not on the ground of metaphor, but on the solid 
ground of likeness to the type, that there is a society of 
states and a law of that society which goes by the name of 
International Law. Perhaps the aptest description of the 
legal nature of International Law is that given by Sir 
Frederic Pollock, — “International Law is a body of customs 
and observances in an imperfectly organized society which 
have not fully acquired the character of llaw, but which are 
on the way to become law.’* 

International Law, as defined by Wheaton, one of 
the highest authorities on International Law, is “those rules 
of conduct which reason deduces as consonant to 
Definition of from the nature of the society existing 

Law among independent nations; with such definitions 

and modifications as may be established by 
general consent.” In more simple language. International 
Law is the body of rules which civilized states observe in 
their dealings witli each other, these rules being enforced by 
each particular state according to its own moral standard or 
convenience. Some states are as honourable in their 
observation of the rules of International Law as they expect 
their citizens to be in obeying state or municipal law, while 
others observe the principles only when it suits their own 
convenience. 


The content of International Law may best be sum- 
marized by a list of the subjects discussed, and settled at 
the Hague Conferences. The various Conven- 


Content of tions reached in 1907 were : (1) For the pacific 
of international disputes. (2) Respect- 


ing the limitation of the employment of force for 


the recovery of contract debts. (3) Concerning the com- 


mencement of hostilities. (4) Concerning the laws and 


customs of war on land. (5) Respecting the rights and duties 


of neutral powers and persons in war on land. (6) Concern- 
ing the status of enemy merchant ships at the outbreak 
of hostilities. (7) Concerning the conversion of merchant 
ships into warships. (8) Concerning the laying of automatic 
submarine contact mines. (9) Regarding bombardment 


by naval forces in time of war. (10) For the adapta- 
tion of the principles of the Geneva Convention to 
maritime war. (11) Regarding restrictions on the right of 
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capture in maritime war. (12) Begarding the establishment 
of an International Prize Court. (18) Regarding the riglits 
and duties of neutral Powers in maritime war. (14) Prohi- 
biting the discharge of projectiles from balloons. 

Many other subjects toccur as time goes on. The most 
important recent subject is that of air control, on which no 
definite understandings have yet lieen reached. 


8. HISTOKY OF TNTEUNATIONAL LAW 


Lawrence, in his Principles of Infcrnntioyial Law, gives 
three periods in the development of international relations. 

These periods cover practically the whole 
Periods stretcli of history, and though one is divided 
from the other for the jinrposes of historical 
exposition, the earlier periods are really the bases of the later 


exposition, the earlier periods are really the bases of the later 
periods. 

1. The first period stretches from the earliest times to the 
establishment of the Roman Empire. Among the earliest 
peoples of which history tells, there was practi- 
1. To the eaily jio international regulation. Each country 
hostile to its neighbour and despised it. 
Empire War was declared without ceremony and carried 
on without mercy. Even the highly civilized 
Greeks regarded their neighbours as unworthy of notice 
save for the purpose of conquest. The only traces of any 
international dealings we have from them were in maritime 


trade, for which a code grew^ up in Rhodes. Greek thought, 
not Greek practice, contributed considerably to international 
development. The greatest philosophers of Greece, Plato 
and Aristotle, were limited in their political views by 
the small city state. But even they, in places, voice the idea 
of natural law, which later developed into the internat ional- 
ism or social ideal of the Stoics. From the Stoics the idea 


passed to Rome. 

In Rome, before the Empire, such international law 
as existed was called ins feciale. This law contained precepts 
about war and peace, and was propounded by a special 
religio-legal college. The ins feciale is of little importance 
in the development of what we now know as international 
law. The great contribution of Rome was the ins qentinm, 
the development of which has already been noticed. 
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2. The second period stretches from the beginning of the 
Konian ]^nipire to the Keforniation. With the spread of 

Konian power over the whole world, as ttien con- 

2 . From the c 0 |ved, there was no question of international 
the^^Roimui^ relations, as there was only one state. Even 
Empire to after the fall of the Koinaii Empire the imperial 
atioif^^^™" idea continued, and it was only after the Pope 

and Emperor each claimed the imperial 
power that this idea was shaken. With the revolt 
against the Papal authority at the Keforniation, the Pope’s 
claims to wmrld-power were lost, and wuth the growth 
of modern national states the idea of tlie tenqioral supremacy 
of tlie Em]nre was killed. With the decay of the imperial 
idea, arose other influences which helped the development of 
International Ijaw. 1die feudal system, with its territo- 
rial sovereignty, brouglit out the idea of territorial states, 
each state having juiasdiction over citizens residing on a 
definite territory. The spread of Christian principles taught 
humane ideas. Grotius, the founder of modern International 
Ijaw\ was really instigated to his work by the devastation 
and sorrow caused by tlie many wars of liis time. Koman 
law, with the lus cfcniium and the idea of equality before 
the law, also \^as an important influence. Schools for the 
study of Koman law sfirang up all over Europe. Lawyers 
imbibed the principles which later became the basis of Inter- 
national Law. The idea, arising from feudalism, that the 
king was the owner of his country also lent itself to treatment 
by the principles of Koman law. 

3. Idle third period is from the Keforniation to tlie 
present time. The ideas current in the common conscious- 
ness of Europe were systematized during this 

3. Refoma- period. The rise of independent states made 

Present Day definite regulation of their relations 

essential. The first modern work on Inter- 
national Law w^as On the Tjair of War aiicl Peace by Hugo 
Grotius, a Dutchman. Grotius enunciated as the two main 
princi])les of international relations that (a) all states are 
e(]ually sovereign and independent, and (b) the jurisdiction of 
any one state is absolute in the area belonging to that state. 
After Grotius many writers took up the question, and 
now it has become a special branch of law. As time 
goes on, both International Law and international organiza- 
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tions are becoming more definite. In the latest development, 
the League of Nations, provision is made for the creation of 
a permanent Court of Justice, wlxich has been set up at the 
Hague, the seat of the previous international tribunals. 

9. THE SOURCES OF INTERNATIONAL LAW 

The various sources of International Law are : — 

1. Eoman law. We have already seen how Eoman law 
affected the various law systems of the world. The same 

law also provided a basis for the settlement of 
questions arising between nations. Not only so, 
but Eoman law provided a positive basis for 
International Law in two ways : (a) by the idea of the law 
of Nations; (h) by contributing the notion of the equality of 
citizens before the law, a notion which was extended to the 
equality of sovereign states in International Law. 

2. Writers of authority. These writers, by showing what 
rules nations actually do observe, by interpreting general 

opinion on given questions, and by giving defini- 
modifications of previous rules based on 
general consent, provide a source of Inter- 
national Law. Such writers, like writers on municipal law, 
must be recognized authorities on the subject. The greatest 
name among them is that of Grotius, whose War and Peace, 
1625, gave the theoretical foundation of International Law. 
Pufendorf, in his Tjaw of Nature and^ of Nations, (1672); 
T.ieibnitz, in his Diplomatic Code of ihe Tjaw of Nations, 
(1693-1700); Bynkershoek, (1673-1743), who first dealt with 
maritime law; Wolf, (1679-1754) and Vattel, (1714-1767) are 
other important names in the development of International 
Law. The names of Kent, Wheaton, Manning, Woolsey, 
Westlake, Ijawrence and Hall may be noted among more 
modern writers. Writers such as these are recognized 
authorities to whose opinions statesmen continually refer as 
authoritative or final. 

3. Treaties of peace and commerce, alliances, and 
conventions. These define pre-existing rules or modify 

them. * Treaties, which may be signed by two or 

'^*^**^***' 11 ^ 0 ^^ lay down the principles on the 

subject in (piestion which the various states 
agree to observe. They may affirm existing rules, or 
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modify and explain them. They may affect territory, as the 
treaties of Westphalia, (1648), and Utrecht, (1713) or the 
transfer of sovereign rights, as the treaty of Paris, (1856). 
They may affect commercial relations or conduct to be ob- 
served during war by both belligerents and neutrals, such as 
the famous Geneva Convention of 1864. 

4. The laws of particular states, or municipal law. 
In the municipal law of every state there are many statutes 

which effect international relations. Every state 
pal Law**^*” must decide for itself the terms on which it will 
allow a citizen of another state to become one of 
its citizens. This is known as naturalization. The regula- 
tions affecting ambassadors who represent one state in 
another state, envoys, and consuls have all international 
liearings. Particularly important are the rules of individual 
states with regard to admiralty questions. Admiralty 
questions dealing with prize cases are based on international 
usage, and the decisions of admiralty courts form a basis of 
International Law. 

5. The adjudications of international tribunals and 
conferences. Tribunals or conferences are sometimes set up 

to decide particular cases. These cases may be 

5. Judgr- referred to them by another state, or they may 
Interiia” concern only the states represented at the 
tional Cases tribunal. The decisions of such tribunals are 

more authoritative if several states take part in 

them. 

6. The history of wars, of negotiations, the circumstances 
leading to treaties as contained in jirotocols (drafts, contain- 
ing the fundamental principles), and manifestoes 

6. History of statements of policy) and all inter- 

Diplomacy national transactions are sources of Interna- 
tional Tjaw. 

7. The written opinions of eminent lawyers contained in 
state papers and diplomatic correspondence in the Foreign 

Offices of states. Often these opinions are confi- 

7. Opinions deutial, but with the growth of democracy there 

of Dipio- ^ greater tendency to publish them. 

Statesmen Both England and the United States of America 

publish the main part of their diplomatic papers, 
and these, circulated in other countries, give a basis for future 
international action. 
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By far the most important International Conferences 
have been those held at Ha^iie. The Hague Conferences 
The Ha u Called “tlie Parliament of Mankind”. 

Conferees 5^^ systematized International Law, 

and from them the Hague Court of Arbitration 
developed. Much that the International Conventions agreed 
to and systematized at the Hague has been incorporated in 
the municipal law of the states which took part in the Con- 
ferences. The Court of Arbitration was established to enable 
states, if they so wished, to refer disputes to it, and since 
its creation in 1899 it has decided many questions — and the 
decisions have been accepted by the parties concerned. 
From 1899 to 1912 eleven separate nations had recourse 
to it. The conference also attempted to create an Interna- 
tional Prize Court of Appeal, which brought about a Confer- 
ence in Tjondon (1908-09) on Prize, and led to the Declara- 
tion of Tjondon, concerning blockade, contraband of war, the 
position of neutrals and compensation. The De(*laration of 
London was withdrawn during the Great War by the British 
government. 


10. THE LEAGUE OF NATIONS 

The most recent development in international relations 
IS the League of Nations. The immediate cause of the 
League was the Great War. Historically the 
The Origin League is but a further development of the inter- 
League national movements whic'h have just been 

examined. The Great War in several respects 
aided the growth of an international organization. In the 
first place, the struggle was so bitter and it caused so much 
misery, that all nations and individuals were convin(*ed 
tliat wars should be avoided, and that some effective means 
of settling international disputes sliould be created. In the 
second place, the Great War was fought largely on the 
principle of nationality. Many nationalities were made into 
nations by the peace treaties, but some of these nationalities 
required guarantees to secure immunity from attack and 
freedom for development. In the third place, the 
Central Powers lost a considerable amount of territory, and 
the partition of this territory among the many Allies might 
have raised trouble among the Allies. By the League of 
Nations a system was devised whereby the territory lost by 
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tlie (Central Powers will be ruled by individual nations under 
the League itself. 

d^he Covenant of the League of Nations forms part of the 
Treaty of Peace signed by the German delegates on 28th 
June, 1919. The Covenant contains Ihirty-six articles, with 
an annex naming the original members of the Jjeague. The 
original members ai’e the Ally signatories of the Peace 
Treaty, the new states created by it, and other states 
invited to join. The seat of the Jjeague is at Geneva, in 
Switzerland. 

dlic first article of the Covenant lays down the conditions 
of admission into the League, and of wjthdj'awal from it. 

dlie original memhershij) consisted of the thnly- 
Membership fwo allied a lid associated powers, with the new 
stitution'of ^h^tcs which Signed the ]>eace treaty, and of 
the League thirteen neutral states. All the original 
memhers were to accept the same obligations. 
The national sovereignty of each state was guaranteed, but 
it was provided that no state could withdraw without fulfill- 
ing all its international obligations and obligations under the 
Covenant. The right of withdrawal, subject to this condition, 
WHS granted on two years’ notice being given. 

The Covenant also lays down that “Any fully self- 
governing State, Dominion, oi* Colony may become a 
member of the Peague,” under prescribed conditions. This 
article is Icjoked upon as establishing what is practically the 
inde[)endence of the Pritish Dominions. It is at least a 
theoretical recognition of their nationhood, hut there is 
room for doubt regaidmg the scientific interpretation of “fully 
self-governing” as ajiphed to a “Dominion oi* Colony”. 

The Covenant of the League, also gives an outline 

of the machinery or organization to he established to 
carry out the purposes of the Jjeague. 

The Organs are four organs of the J jeague — 

League Assembly; (2) the Council; (8) the 

Secretariat-General; and (4) the Permanent 

C^ourt of Justice. 

The Assembly is the supreme body in the Jjeague. It 
is composed of the official representatives of tlia 
Assembly various members of tlie League, including the 

JJritisJi Dominions and India. Each state is 

left to decide how its representatives are to be chosen. 
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and, according to the covenant, members are not necessarily 
bound by the views of tlieir own governments. Plach 
member of tlie League has one vote and may not have more 
than three representatives. The powers of the Assembly 
include the discussion of all matters affecting the League, 
the admission (by a two-thirds majority) of new members of 
the League, and the approval of the appointment of the 
Secretary-General. All decisions of the Assembly, except in 
certain minor matters, must be unanimous. Unanimity is 
insisted on to prevent dissension among sovereign states wlio 
might otherwise be forced by a bare majority to act in a way 
repugnant to them. It is presumed that absolute unanimity 
in the Assembly of the League by the moral force of such 
unanimity will compel states to act according to the Jjeague’s 
desires. 

The Assembly is a large body, consisting at present of the 
representatives of 54 nations, and for the conduct of business 
a smaller body is necesvsary. Tins body is the 
The Council ^ which originally consisted of Jour- re- 

presentatives of the “principal allied and associated powers,” 
with representatives of four other members of tlie League, 
elected annually by the Assembly. With the approval 
of the majority of the Assembly, the Council may nominate 
additional members of the League, whose representatives 
will always be members of the Council, and it also may in- 
crease the number of members of the League to bejplected 
by the assembly for representation on the Council. / In 1922, 
owing to the growth of the Assembly, the membership of 
the Council was increased to ten, Wo extra seats being 
allotted to the smaller nations, so that six members were 
elected every year. In 1926 another change was made. 
A permanent seat was made for Germany, thus increasing 
the permanent seats to five, and the number of non-perraa- 
nent seats was raised to nine. Three of the non-permanent 
members sit for three years, three for two, and three for one 
year. The Council thus consists of fourteen members in all.j 
The Council is competent to deal with all matters falling 
within the sphere of action of the League or affecting the 
peace of the woild. A member of the League not represent- 
ed in the Council may be asked to send a representative to 
meetings when matters affecting that member are discussed. 
Each member of the League represented on the Council has 
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one vote and cannot have more than one representative. 
Its decisions, like those of the Assembly, must be unanimous. 

The relations of the Assembly and Council are not clearly 
defined in the Covenant. In practice the Counci l's the 
more important body, as on it ...sit the national 
leaders of the cliief powers of the The Assembly, 

also, is too large foi’ the efficient discharge of business, and 
in cases of emergency the (-ouncil has to act on its own 
initiative. ^Fhe omission of detailed constitutional arrange- 
ments between the Cdiiicil and Assembly is evidently 
intended : their smooth relations can be established only 
after experienc-e, and the original ('ovenant does not create 
constitutional difficulties which might hamper the future 
Assemblies and Councils. 

The Secretariat-G-eneral , the seat of which is Geneva, 
consists of a Secretary-General, and such stafl as^is required. 

The Secretary-General (except the first wlio is 
. nominated in the annex to the Covenant) is ap- 
GewTral*"*^*' pointed by the Council with the approval of the 
majority of the Assembly, and the staff of the 
Secretariat-General is appointed by the Secretary-General 
and Council. The expenses of the Secretariat are ajiportion- 
ed among the members of the League. All representatives 
of the members of the League, and officials engaged on the 
official business of the Jjeague, enjo} tlie usual diplomatic 
privileges and immunities, as also do the buildings and pro- 
perty of the League. The functions of the Secretariat are to 
keep all records, procure information, and conduci, the official 
correspondence of the League. Every treaty or international 
agreement entered into by any member of the League must 
be 'published by the . Secretary-General , otherwise it is not 
valid. 


In the Covenant, the Council was directed to formulate a 


scheme 

The Per- 
manent 
Court of 


for a Permanent Court of Justi(*ej^a adjudge^ upon 
international disputes referred to^ it. The Perma- 
nent Court of International Justice constituted by 
the Council consists of eleven Judges and four 


anterna-i Deputy Judges, chosen for their high legal attain- 
"teJice ment; it sits at the Hague, and 'delivers opinions 
and judgments on all disputes regarding In- 
ternational Law, breaches of international obligations and the 
interpretation of treaties. 
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A larf^e part of the Coveiiaiit of the League of Nations 


Prevention 
of War 


IS 

taken u]) with measures for the prevention of 
war. l^he prevention of war, inde ed, is really the 
main reason for the existence of the League. The 


measures are : — 

1. Limitation of armaments. The luinciple is recognized 
that the maintenance of }>eace re(jiiir*es the reduction of 
national armaments to the lowest jxiint (consistent with 
national safety and common action necessary for the enforce- 
ment of international obligations. The making of munitions 
of war must also he limited. TMie (k)uncil, and a permanent 
Commission, is emjiowered to advise and draw up ])lans on 
this subject, these plans being le vised decennially. 

2. The members of the League mutually guarantee the 
territories and independence of the existing members of the 
League. 

b. The Covenant lavs down the ])rmci])le that any war or 
threat of war, whether immediately affecting the members 
of the League or not, is a “matter of concern’’ to the whole 
League, and that it is the duty of the League to take such 
steps as will guarantee inteiriational [leace. 

4. The members of the League agree not to go to war till 
the matter in dispute has first been made subject to arbitration. 

5. The Covenant gives also an outline of the machinery 
by which jieaceful settlements may be effected. The 
Council, Assembly, and Court oi Justice all have a part in 
this machinery. Tn the settlement of disputes publicity 
plays a considerable part. All jioints at issue are to be made 
public, and the peoples of the vai’ious countries informed re- 
garding the dispute. Where individual states refuse to abide 
by the decusion of the League, i.e., w'here an ‘hict of war” 
against the League has been committed, the duty of recom- 
mending coercive measui-es is laid on tlie C'ouncil. The final 
measures contemplated by the League are the use of the 
League’s forces, but m cases where sudden action is recjiured, 
the individual states may take action. 

6. The League also lays down the principle that no state, 
whether a member of the League or not, has a right to 
disturb the peace of tlie world. Executive action in cases of 
disputes between states not members of the League among 
themselves or between tliem and members of the League, is 
left to the Council. 
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The mandatory system is the result of the War. Consid- 
erable sections of the defeated countries — such as 

Armenia, Syria, Mesopotamia, German Soiith- 

tory System' West Africa, and the German Pacific islands were 
seized from the vanquished states. The question 
arose as to how they sliould be governed. The general prin- 
ciples accepted by the League are set forth in these 

words (Article XXll) — “To those colonies and territories 
which as a consequence of the late war have ceased to be 
under the sovereignty of the states whicli formerly governed 
them and which are inliabited by peoples not yet able to 
stand by tliemselves under the strenuous conditions of the 

modern world, there should be applied the principle that the 

well-being and development of such peo[)les Jorm a sacied 
trust of civilization, and that secainties for the jierforinance 
of this trust should be embodied in this Covenant. 

“The best method of giving practical effect to this prin- 
ciple IS that the tutelage of such peoples should be entrusted 
to advanced nations who, by reason of their resources, their 
experience, or their geographical position can best undertake 
this responsibility, and who are willing to accept it and that 
this tutelage should be exercised bv them as Mandatories on 
behalf of the Ijeague. 

“Tdie cliaracter of the mandate must differ according to 
the stage of development of the people, the geographical situ- 
ation of the territory, its economic conditions, and other 
similar circumstances. ’ ’ 

The principles accepted were three : — (1) That none of 
these concpiered territories should be “annexed” by any one 
power; (2) that the administration of these territories should 
exclusively be vested «n the League; and (3) that the League 
could delegate its authority to one state, which would be its 
agent or “mandatory,” and which, if it did not perform its 
duties acceptably, could be replaced. 

The constitution of the League is made very flexible. 
Amendments to the Covenant are valid when ratified by the 
members of the League whose representatives 
AinendmentefQj^jj^ the (^youiicil of the League, and by a 
Cove^nt majority of the members of the League whose re- 
presentatives compose the Assembly. If any 
member dissents from an amendment, it shall not be bound by 
it, but in this case it must give up membership of the League. 
13 
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The Covenant includes other important clauses relating to 
existing and future treaties, and conditions of labour, 
Conclusion above short sketch gives its main purpose 

and the outline of its constitution. The League 
marks a distinct era in the development of international rela- 
tions. It puts the coping stone on the construction of the 
last few centuries. It makes as definite as can be under the 
present system of states the various international institutions 
of our time. It is a I’eal attempt to translate into definite 
institutions tlie underlying forces of international fellowship. 
I^lie League is largely a product of the statesmanship of 
President Wilson, but unfortunately the United States did 
not support him. Article V of the Covenant lays down that 
file first meeting of the Assembly and the Council should 
be summoned by the President of the United States, but the 
latC;^ President was not able to secure sanction in his own 
[clumtry for the bPjects be so greatly cherished. 

11. THE rNlVERSAL STATE 

M'duy present-day thinkers^ favour the abolition of 
single states and advocate the establishment of an In- 
ternational or Universal State. The idea of a universal state 
goes back to Greek philosophy, but only in the modern world 
have these ideas become prominent as actual practical issues. 
There are many indications in the modern world that the 
organization by individual states is breaking down. The 
Great European War m })articular has shown that modern 
national states are a danger both to themselves and humanity, 
and that some means should be developed to organize states 
on an international basis. The first real approach towards 
a universal state is the League of Nations. 

The evidences favouring the idea of a universal state are 
many. We may sum them up thus : — 

1. Philosophical. Some philosophers state that in human 
nature there are two tendencies, one particular and one 
universal, or one personal and one social. The 
Svourorr P5'>Uj<^'Hlar tendency of man’s nature is shown 
Universal in firnctic’e by organization in small groups — 
o clans, etc., while the universal part of his 

nature demands manifestation in the organization 
of mankind as a whole. Such philosophers, 
loo, point out that in all states there are the 
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same characteristics, which are emblems of universal 
similarities in human character. The nation, though 
it may be necessary at a particular stage of social 
evolution, is only a halting place on the road to a universal 
state, which will be the most complete and perfect embodi- 
ment of tlie human spirit. Just as the particular tendencies 
in man have made bun organize in groujis, the universal 
tendencies, which are stronger, will aliolish group differences 
and unite man in one body. 

2. Historical. History shows us that though there 
IS no universal state, there have been real attempts in the 
o u- ^ • .past to organize mankind as a whole. The most 
nttenipts have been:- 

(a) The Empire of Alexander the Great. Alexander 
tried to unite the east and west in one empire, but he died 
before he could establish his em])]re on a firm basis. His 
empire applied only to what was then regarded as the civil- 
ized world. The conflict of ideas between the Macedonians 
and Greeks, the mixture of i-aces, and the lack of general 
enlightenment prevented lasting fusion. 

(b) The Jtoman Empire. The Jtoman Empire stretched 
over the whole world, as understood in those days. Founded 
at first by con(]uest, the Jhupire was gradually welded 
together by a common organization, local government, and 
a common system of law. ddie Roman Empire broke up 
because of the resistance of the Teutons. Roman institutions 
did not harmonize with Teutonic ideas. The Roman Ihnpire, 
however, left a permanent mark on the world, chiefly 
through its legal system. 

(c) The Holy Roman Empire, which succeeded the Roman 
Empire. The idea of a universal state was encouraged by 
the universality of Ghristiamty. The Holy Roman Empire 
broke up because of the struggle betw’een the Emperor and 
Pope, and the development of parts of the Empire into nation 
states. 

(d) Napoleon tried to establish a universal empire. Not 
only did he fail to achieve his purpose, but he kindled the 
modern fires of nationality, whicli culminated in the Great 
European War. His method was concfuest, the method by 
which the late German Empire hoped to achieve world 
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dominion. Brute force, however, has never proved a last- 
ing basis for states. 

Hisiory also shows that lustorical development moves 
from smaller groups, such as the Clreek and medunval Italian 
city states, to larger groups, such as modern nation states 
and empires. At the present day, though the rights ot 
small nationalities are to be respected, their existence can 
he guaranU'ed only by a League of Nations, which is really 
the first ap])ioach to an Intei-national State. The evolution 
of histoiy, therefore, it is said, is leading us to a universal 
state. 

3. J^olitical. Even with the various antagonistic groups 

or nations of the present day the existence of treaties, 
3 Political diplomacy generally shows the possi- 

bilit\ of a permanent and complete league which 
will ultimately abolish the sovereignty of individual states 
and lead to the universal state. 

4. Commercjal. With modern means of communication 
the interests of different nations aie so bound up with each 

other that self-interest urges the abolition of 
organizations which lead to war and destruction. 
The whole economic world is a delicately con- 
structed machine which can work properly only wdien there 
IS no danger of sudden crises arising from war or rumours 
of war. With the growing complexity of economic life, 
nations are not self-sufficing; they are mter-dependent, each 
one producing what it is best fitted for and supplying 
others witli those things that they themselves cannot 
produce. 

5. Industrial. The manual workers of the various 
nations of the world are gradually recognizing their common 

5 Industrial ^ organizing themselves accord- 

ingly. Thus there are international organizations 
affecting trade-unions. Socialism is founded on an interna- 
tional basis and it has deeply affected not only the workers 
but the higher classes. These international organizations, it 
is pointed out by many, already show that state-organization 
is in the process of decomposition. 

6. Legal. The legal aspect of the universal state has 
already been mentioned m connexion with international law. 

6 Le al International law, though not law in the ordinary 
sense of the term, is law in the making. The 
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common will to enforce it like o»-tlmary law is gradually being 
formed. 

7. Moral. This is seen in the growing tendency for 

7 Moral nations to interfere in the affairs of other 

nations, to protect oppressed peoples, or to 
prevent wrong. ; ' 

8. International, social and cultural. In the modern 
world there is, it is pointed out, much intellectual S3mpathy 
8. Inter- shown between the peof)les of different nations, 
national particularly in university work, where learned 
men work at similar problems and use eadi other’s results. 
The increased study of social and political institutions of all 
countries also leads to intellectual sympathy. Then, again, 
there is the contact of what is known as “high society” — 
citizens of one countiy living as guests or citizens in other 
countries, or travelling m other countries In this way 
a common understanding of eadi other’s institutions and 
national characteristics is spread. This leads to a certain 
cultural community among mankind that in time will break 
down the intolerance between men which at present makes 
them organize in separate and often antagonistic groups oi 
states. In this connection it is also pointed out that religion 
and language, as barriers to inter-commnnication , are also 
breaking down. Religion more and more is tending to be 
separated from politics and left to the individual conscaence. 
Newer states grant universal toleration in religion and old 
states are tending in the same waiy. With advancing educa- 
tion, the citizens of one country learn the languages of 
others. Some languages, such as English, are learnt almost 
universally. The attempts to start a new language such as 
Esperanto as an international common language are indica- 
tions of the same universal community. 

The various tendencies, it is said, are indications of the 
formation of a universal state. Just as individual states 
are based on the minds of the citizens composing them, so 
the universal state will be based on a new type of mind, of 
which these various points are evidences. It will take 
a long time for these tendencies to develop the homogeneity 
necessary for international union, hut that they will do so 
ultimately is not doubted. 

The various arguments produced to prove the coming of 
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a universal state seem to ^ive pood pround for the belief that 
the present political system of the world is only 
temporary. Many arpuments have been voiced 
apainst the idea, hut on examination they prove 
somewhat illusory. 

One arpument is that a universal 


Arguments 
against the 
Universal 
State 


1 . 


state would abolish 
it is said, is not 
of the individual. 


individual liberty. A vast orpanization, 
compatible with the free development 
Apainst this it may he pointed out that the universal state 
will not affect the ordinary lives of individuals. 
1. That it organization will affect only the most peneral 

Will Abolish interests of individuals. The universal state 
Liberty'*^* Will not mean uniformity of orpanization. 

Oroups will still continue to he organized 
separately within the world state, just as local povernrnent in 
modern states co-exists with central government. The inter- 
national state will look to only such peneral interests as uni- 
versal peat'e, freedom of commerce, and freedom from 
oppression of pronps by groups The universal state, more- 
over, need not interfere witli matters of religion and private 
association any more than modern advanced democratic 
states do. The individual will continue to live his life as 
now, but his life will he puaranteed to him by the absence of 
wars. 


2. It IS arpued that either the universal state must be a 
monarchy or that, if organized, it will break up again into 
separate and opposed groups There seems 
Win^'not* force in this arpument, for all modern 

Last political tendencies, even in individual states, 

are away from monarchy. Tlie rapid sjiread of the 
federal idea in stale organization also points to a pro- 
bable type of orpanization. Federalism is a system of 
government which reconciles local claims wuth the claims of 
central government, and its }K)pularity in recent years points 
to its likely success as an organization of a universal state. 

?). It Js impossible to have a universal state till the 
various peoples of the world have reached apjiroximately simi- 
lar standards of development. This arpument is a 
apainst a universal state in 
Fitted for it immediate future. But very few^ even 

though they believe in the idea and ultimate 
possibility of a universal state, think it can be realized in 
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a few years or even in a few centuries. Till the peoples of 
the world are educated, they will fail to understand each 
other, and such lack of understanding will lead to conflicts. 
A universal state is only possible where there is a universal 
mind underlying it, and it will take a long time for all people 
to be so enlightened as to give reason sway over passion. 

Even with the existence of unenlightened peoples a 
universal organization is possible, the less enlightened for the 
time being under the guardianship of the more enlightened. 
In the British Empire there are many millions of ignorant 
and barbaric peoples, but tlieir existence need not pre- 
vent the Plmpire organizing with other |X)wers for common 
purposes. 

4. The universal state is really no state. The very 
existence of a universal state is tantamount to saying that 
every individual is so perfect that he is a law 
Universal himself. This may be the ultimate social 

State u ideal, but whether it is possible is quite another 
Not Really ([uestioii. Plveii with his imperfections it is 
a^^tate at to organize man in a universal state, 

With law and government much the same as exist 
now. The ultimate moral destiny of mankind nia> 
be the moral perfection of all men, with perfect social 
union, perfect institutions and perfect freedom. To this the 
international state will be a step : it is a higher manifesta- 
tion of man’s nature, but even with imperfections m man it 
is possible. 



CHAPTEK IX 

CITIZENSHIP 


1. THE MEANING OF CITIZEN 


The word citizen literally means a resident in a city, or 
a resident in a city who enjoys tlie privileges of sucli 
residence. Thus we speak of citizens of London 
Uteral C'alciitta, meaning those persons who reside in 

of^Ctizen these cities or exercise the rights which member- 
ship of the cities confers. In this sense the word 
citizen is equivalent to the Greek word polites, which meant 
a member of a polis or city. This is a very restricted and 
specialized use of the word. 

In its widest sense the word citizen is opposed to alien. 
People residing within the area of a state are divided into 
two classes, citizens and non-citizens or aliens. A 


Citizens 


Citizen of 


state IS one who lives in the 


state and is subject to the state in all matters. 
Citizens owe their allegiance to the states in which they 
re^side. Aliens owe allegiance to another state. Aliens 
must, of course, obey the ordinary laws of the land in which 
they reside, and these laws may also include regulations 
which are made by treaties between the country of the aliens 
and the country in which they reside. Aliens receive the 
protection of the law for their person and property in the 
state they inhabit, and for such protection they must obey 
laws even though they be different from those pre- 
vailing in the state to which they owe allegiance. The alien 
inhabitant must also, as a rule, pay rates and taxes accord- 
ing to the ordinary methods prevailing in the state or local 
area, but aliens do not receive political privileges. The 
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privileges of voting, of election for public bodies and the 
holding of public offices are generally denied them. 

The privileges of citizenship may be divided broadly into 
two classes : (a) general protection of the law, and (b) the 
right to vote in elections, the right to lie elected, 
g***f®”^ or to be appointed to public office — what may be 
Resident^*^ Called the political privileges of citizenship. In 
popular speech two senses of the word citizen 
are often confused owing to lack of discrimination between 
these two classes of privileges. In one sense, citizen is 
used to mean all those who reside in a state, enjoy 
the protection of its laws, and also the political privileges. 
In another sense, citizen is confined to those only who enjoy 
political privileges. Tn modern democracies every one is theo- 
retically equal before the law but not every one is 
allowed the privileges of citizenship. In Britain, for 
example, minors, and a certain niirnher of adults, men and 
women, who have not a residential or property qualification," 
have not the privilege of the vote. In some other countries 
a distinction is made between those who are literate and 
those who are illiterate, as in some of the American states, 
where illiterate persons are not allowed to vote. In other 
states people who do not pay a certain amount of taxation 
are not allowed to vote, and in all states those who are of 
unsound mind and those who are habitually criminal are ex- 
cluded from the political privileges of citizenship. 

A distinction is sometimes made between subject or 
resident (the wider sense) and citizen (the narrower sense). 

There are two classes of citizens : (1) citizens by 
birth or natural citizens, and (2) citizens by adoption or 
naturalized citizens. Naturalized citizens are 
those who come from another state and choose to 
give up their ‘natural’ (liizenship of that state 
and adopt the citizenship of the state in which they 
have come to reside. The rules governing naturalization vary 
from state to state. Generally speaking, natural citizens 
have superior rights to naturalized citizens. Naturalized 
citizens are often excluded from holding the highest ofifi(*es 
of state. For example, the office of President of the United 
States can be held only by natural-born citize ns. /v T he citizen 
whose whole traditions belong to the state mav be expected 
to be a more loval member . than one whose birth and 
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traditions are of another state. Accordingly, it is safer to 
allow only natural-born citizens t o occu|)y those government 
posts which demand the greatest loyalty and patriotism in 
service. 


2. THE ACQUISITION OF CITIZENSHIP 

Citizenship may be acquired in several ways, viz. — 

(1) Birth, which usually means birth within the country, 

but which may also be taken in a wider sense. 
Methods of g ^ ^ according to English law birth in an English 
Cm^nsldp English embassy is equivalent to birth 

in England; 

(2) Marriage, whereby an alien wife becomes a member 
of tlie family and state of her husband; 

(3) Naturalization. 

The first and chief mode of ac(|uiring citizenship is by 
birth. There are no uniform rules in the different states in 
this matter. Some states, e.g., Germany, Sweden and Swit- 
zeiiiind, have adopted tlie rule that descent alone is the deci- 
sive factor. This is called ins sanguinis, or the rule of blood- 
descent. According to this rule, a child, whether born 
witliin the state or in a foreign country, becomes ipso facto 
by birth a citizen of the parent state. Other states, such as 
Argentina, have adopted the ins soli, or the rule that the 
territory on which liirth occurs is exclusively the decisive 
factor. According to tliis rule, every child born on the 
territory of such a state, whether the parents be citizens or 
foreigners, becomes a citizen of the state, whereas a child 
born abroad, even althougli the parents may be citizens, is 
an alien. Other states, such as Great* Britain, the United 
States and France, have adopted a mixed principle. Accord- 
ing to the law of Great Britain and the United States, not 
only children of subjects born at home or abroad (ins san- 
guinis), but also children of foreign parents born on their 
territory (ins soli) become^tizens. The French law consi- 
ders children of French citizens born abroad to be Frenc h 
Children of foreigners born in France, unless within one year 
after attaining majority they choose the citizenship of their 
parents, are also regarded as French citizens. 

The rule of birth-place is the principle of Roman law. 
Its simplicity is its chief merit. But birth alone is not a 
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fair test. In the modern world particularly the place of 
birth is frequently accidental. A child may be born when 
its parents are touring throughout tlie world, 
obviously unjust to compel that child 
Birth-place adopt the nationality of the state in which it 
happens to be born. It would be not only unjust 
but ridiculous to regard the child, say of an English officer 
who happens to be staying in Germany ' with his wife when 
his child is born, as a German citizen. 

The most equitable rule is that of kinship or blood. Its 
chief difficulty lies in the complications that arise in proving 
the nationality of the parents. The English and the 
American rule is the old feudal rule of the place of birth, 
but it is frequently found necessary in each case to modify 
the le^al rule by the application of comnionsense principles. 

The most important mode of acquiring citizenship 
besides birth is that of naturalization in the wider sense of 
the term. Through naturalization a person wlio 

1M ^ I ~ • . 

ization " ^ foreigner by birth acquires the citizenship of 

tile naturalizing state. According to the 
law of different states naturalization may take jilace 


law of different states naturalization may take jilace 
through — ' 

(a) Marriage. A foreign woman marrying a subject of 
a state becomes thereby ipso facto naturalized; 

(})) Option. Children born of foreign parents, aftei’ 
coming of age, may choose to be members of the 
state in which they were born, and thus be 
naturalized ; 

(c) Domicile. Some states allow a foreigner to be- 
come naturalized by his taking his domicile in their 
territory ; 

id) Appointment as a government official. Some states 
let a foreigner become naturalized ipso facto on 


appointment as a government official; 

(e) Grant on application. In all states naturalization 
may be procured through a direct act on the part 
of the state granting citizenship to a foreigner who 
has applied for it. This is naturalization proper; 
it implies the reception of an alien into the citizen- 
ship of a state through a formal act. The object 
of such naturalization is always a foreigner who, 
if naturalization is granted, becomes a citizen of 
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the naturalizing' state. The government which 
grants naturalization may prescribe such conditions 
as it likes. 

One of the most usual conditions is residence for a set 
period of time. Some states lay down more conditions than 
others, but every state requires the fulfil - 
S^Natural some kind of conditio ns. _ Some- 

ization ' times naturalization is only partial, that 
is to say, while a naturalized citizen may 
receive the ordinary benefits of citizenship such as 
protection of person and property botli m the country in 
which lie IS natui’alized and in othei* countries where his inter- 
ests are looked after by the representative of his adopted 
country, at the same time he may be excluded from occujiy- 
ing the chief posts m his country of adoption. Thus m the 
United States the President and Vice-President must be 
natural-born citizens of the United States. In France and 
Belgium a distinction is made between ordinary naturalization 
and ‘grand’ naturalization. Only by grand naturalization 
can an alien be made politically equal to a natural-born citi- 
zen, and grand naturalization can only be granted when a 
specific number of conditions are fulfilled. Ordinary natura- 
lization IS granted on easier conditions. 

In Great Britain there is a distinction between natural- 
ization and denization. Naturalization is the result of an 
Act of Parliament; denization is conferred by the executive. 
Naturalization in Great Britain confers upon an alien the 
same rights as are possessed by natural-born citizens, wPere- 
as a denizen possesses those rights only partially. In the 
ordinary affairs of life there is not much difference between 
the two. But in certain matters the denizen is restricted, 


particularly in ])ublic life. He cannot be a member of the 
Privy Council or of either House of Parliament, occupy any 
high public offu'e, or take a grant of land from the (Vown. 

When a foreign territory is incorporated under a state, 
sometimes citizenship is conferred wholesale on the basis of 
residence on the newly acquired territory. 


Other Me- 
thods of 
Acquiring: 
Citizenship 


In this way the citizens of the acquired territory 
become citizens of a new state. They have a 
new allegiance and new political obligations, but 
their relation to one another in private matters 


remains the same as before; in other words, their public 
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law is changed and their private law remains tlie same. 
There are many historical examples of such transfer of citi- 
zenship. Florida, Louisiana, California and Alaska were all 
annexed by the United States and at the time of annexation 
arrangements were made to admit the citizens to the full 
rights and privileges of the United States. 

Sometimes wlien territories are ceded from one state to 
another the inhabitants retain their original citizenship, 
but this must he sfiecially recognized in the act of cession, 
otherwise they wou ld become citizens of tlie superior state. 

Tlie resiilts”Ur citizenship ai:e matters par tly of private, 
])artly of public law. Tn private law, as a rule, citizens and 
aliens are alike regarded as both jiossessing full 
of*CiUzen^* I'lghts. Tn the sphere of public law, however, the 
ship distinction between the two is fully maintained. 

The following rights, except in case of special 
grant, are confined to citizens — 

(a) the right of permanent residence in the country; 

{b} the right to the protection of the state, even if the 
citizen is staying abroad; 

ic) the exercise of the framdiise: 

id) the right to hold public offices; 

(c) sometimes such general political rights as tho^e of 
association, petition or tree publication. 

This does not mean that aliens are absolutely excluded 
from the exercise of these rights: it means only that they 
enjoy them on sufferance. Full citizenship implies member- 
ship in the nation and complete politaail rights; it is thus 
the fullest expression of the relation of the individual to the 
state. 

Citizenship may be lost in various ways according to the 
laws of the country in which citizens are domiciled. A 
woman may lose it by marriage with an 
Citizenship S<?i-’vice Under an alien government 

may lead to the loss of it. Desertion from 
military service, acceptance of foreign decorations, judi- 
cial condemnation for certain causes, all lead to the loss of 
citizenship m the various states of the world. A very 
usual cause of the loss of citizenship is long continued 
absence from the country of birth or adoption. The laws 
of several states declare that if a citizen is absent for a 
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specified period of years and does not declare his intention 
to continue his citizenship, it automatically lapses. 

The most common method of losing citizenship is 
voluntary resignation and adoption of new citizenship. 
Tn this matter, as in most others, the laws of states 
vary exceedingly. Some states completely deny the 
right of a citizen to resign his citizenship under any circum- 
stances. Others allow the right of resignation under certain 
stringent conditions. Others allow a temporary withdrawal 
of allegiance so long as the person concerned is residing in 
another territory. Several states refuse the right to resign 
citizenship to any males of requisite age who have not 
performed military duTTes 

modern tendency in matters of citizenship is to 
recognize the light to adopt a new citizenship if the individual 
so wishes. The English theory used to be that an English- 
man always remains an Englishman unless with the consent 
of the CTown he definitely renounces liis allegiance. The 
consent of the Crown was necessary, otlierwise, in tlie eyes 
of the Englisli law, no act of a foreign government could 
change an Englisliman’s nationality. In 1870 the British 
(lOverniiH'nt gave up the old theory and made a general rule 
tliat any British subject voluntarily naturalized under a 
foreign government should cease to be a British subject. 

Most states allow for a naturalized citizen returning to his 
own country, i.e., for the reversal of naturalization; they 
allow for repatriation after expatriation. 

8. DlTTins OF CITIZENSHIP 

^Vhe state, with government, exists to further the general 
good of the community. But the state and government are 
not something apart from the citizens of the community. The 
attitude of many eitizens seems to be that government 
is a tyrannical machine, especially invented for oppression. 
It IS not; it is the macdiinery of the state, which consists of 
individuals and exists for them. In modern democratic 
countries, where government is accused of oppression, 
mismanagement, etc., in all likelihood the citizens 
themselves are at fault. The purposes of the state are 
their purposes, and if the state is to serve its purpose 
properly citizens must fulfil their civic duties. The 
errors of government may be many, but the neglect of their 
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civic duties by citizens is much more marked. Were the 
energy spent in destructive criticism of government spent in 
real constructive work, in the proper fulfilment of tlie duties 
of citizenship, tlier ^ would _be much less cause to carp at the 
acts of government. 

The chief duty of each citizen is obedience to the 
law. If one citizen disobey s^a nd is not punished, then other 
Obedience may also disobey the law\ If all 

citizens disobey the law, then the law practically 
does not exist and the individuals arc living without the 
benefit of the state. Tlie intei'ests of the state are the 
interests of ihe community. Tlie mierests of tlie community 
are greater than tlie interests of any one individual. Laws 
exist in order to further the interests of the community. 
Obedience to the laws, theiefore, is one of the most necessary 
things for securing Ihe interests of the community as distinct 
from the interests of individuals. It may indeed sometimes 
appear hard that an individual should be punislied^jJ^it the 
fact remains that punishment for breaking tlie law^s is the 
chief instrument in the hands of the community for preserv- 
ing its own interest, and individual interest must ahvays he 
sacrificed to the general interest. 

Another duty of the citizen is allegiance to the state. 
Allegiance means that tlie individual gives his whole-hearted 
service to the state. This implies many things, 
^^egiance place, allegianc e ./\ i mplies the: 

Service defending the state against danger, if 

the state is involved with another state in war. 
means that the individual must serve the state m the 
way most suitable for the defence of the state. For able- 
bodied men this service as a rule takes the foiin of military 
service. Tlie individual must be prepared to sacrifice his own 
life for the state. In most states military service is 
compulsory, that is to say, each male citizen, wdien he 
reaches a certain age, is called upon to undergo a period of 
military training in order to fit him for active military 
service, should necessity arise. If the individual deserts from 
Ihe army or refuses to perform the duties for wdiich he is 
called upon, he may be either imprisoned or deprived of his 
citizenship. In some countries, notably Great Britain, the 
voluntary military system prevails. There is a standing 
army in peace times which is recruited on the voluntary 
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principle. In cases of emergency, as in the Great War, it 
may be found necessary to introduce compulsory service. 

Another form of service which citizenship implies is the 
suppoit of the public officers m the performance of their 
duty. It IS the duty of every citizen to support 
^upport of })olice and legally constituted authorities in 

suppression ot not and revolution. In fact, 
in (treat Britain it is a legal duty of every 
citizen to supjiort the authorities in preserving the public 
peace, and a citizen is liable to punishment if it can be 
proved tiiat he deliberately refrained from discharging his 
duty’. It IS also the duty of citizens to refrain from disturb- 
ing the [lublic peace, to refrain from instigating riots, sowing 
sedition or disturbing jieoples’ minds against the authorities. 
As the state and government exist for the common good, it 
IS impossible to expect that individuals with grievances will 
not voice their grievances, but m voicing their grievances 
citizens should alwa}s proceed m the ordinary constitutional 
method which the law of the land allows. It may happen, 
of course, that the existing type of government may render 
it difficult to voice grievances, but it must be kept m mind 
tliat Ihe destruction of government by revolution or rebellion 
always brings greater evils than it suppresses. The 
most recent example is Eussia. Practically everybody m 
J^ussia admitted that the machine of government required 
remaking, but instead of remaking it m an "orderly and 
constitutional way, the discontented people of Eussia 
smashed it complete]\ to pieces. Tlie evils of the revolution 
were a milhonfold iiiore pronounced than those existing 
under the old system. Under the old system of Eussia there 
was absolute monarchy or autocracy v hicli, however ineffi- 
cient it may have been, preserved peace and order, and gave 
security to person and property. Under the popular 
or Bolshevist rule a far more rigid autocracy w'as set up, with- 
out security to |x?rson or property and without ability to pre- 
serve peace and order. 


Allegiance also demands from the citizen the giving of his 
service for jiublic duties such as holding public 
Public and recording his vote. In modern demo- 

Duties cracies most citizens above a certain age possess 
a vote. Not every one can occupy a definite 
public office, but every one who is physically able can vote. 
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It is a fundamental duty of the citizen in a modern demo- 
cratic country to record his vote even if he does not aspire 
to office. Tlie ^^overnment rests on the will of the people, 
and unless the people express their will through their vote, 
then they cannot complain if the government is not conduct- 
ed according to their own desires. The duty of voting is a 
simple and effective duty, but in a pro})erly constituted state 
it implies something more. Tt implies that the citizen 
should be a student of public matters, that he should 
acquaint himself with the problems of the day, and, by close 
study of the problems, train himself to be as judicial in his 
decisions in political matters as he should be if serving on a 
jury in a law court, 

Tn many countries in bygone days public duty of some 
sort was coiufiulsory for every citizen. For example, in some 
rural communities (areas of local government) each citizen 


was forced to give certain days of the year for service on the 
public roads. This has now disappeared, but it has been re- 
placed by two things — (I) voting for public bodies, and (2) the 
payment of taxes. 

Public bodies have to jierform certain functions for the 
corninumty and these functions must he performed in 


Payment 
of Taxes 


the best jiossiblc way. Public officers have to 
arrange for the various public works for which 
they are elected, and in order to do so they must 


levy taxation, P^or the central government the money is 
raised in various ways, by income-tax, customs duties, excise 
duties, etc . T^or local government the taxation (called 
rates) is levied according to the requirements of the local 


areas. In this way citizens are able to commute the old 
service tliat they liad tn perform. A permanent staff of 
officials and workers is kept at the public expense for the 
performance of ]iubhc duties. 

A little consideration will show that if there were no 


taxation there could be no government. Government 


servants must be paid, government agencies conducted; 
and if the people agree that government has to perform 
certain things, then they must also provide ways and mean^ 
They must, therefore, admit the right oP the state to levy 
taxes, or, if necessary, even to confiscate private property 
for the public welfare. 

Of course, every government tries to apportion its 


14 
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taxation among the people as fairly as possible. To tax one 
class at the expense of another, or to tax one industry or 
trade at the expense of another, would be grossly unfair. 
It IS a very difficult matter for government to apportion its 
taxation satisfactorily. Everybody, whatever his status in 
society, complains when he has to pay taxes, and the govern- 
ment must do its best in order to make these complaints as 
unimportant as possible, or, on the other hand, to prove to 
the complainants, if neoessary, that they have very little 
grounds for complaint. 

The duties of government towards citizens are not fixed. 
Some people (called individualists) think that government 
interference should be limited to the protection of person 
and property. The opposite school (called socialists) think 
that government should undertake the management of every 
branch of social activity. As modern governments rest on 
the minds of the ])eople themselves, it depends on the type 
of minds at any particular time whether the government is 
individualistic or socialistic. Before the Great War govern- 
ment did not interfere in any marked degree in industry and 
(commerce. During the Great War government found it 
necessary to interfere in many ways not only in industry and 
commerce but in the private life of the people. The cir- 
cumstances of the case justified the interference. As soon 
as the war ended, the cry arose among a large section of 
the community for the withdrawal of government inter- 
f eren c;e^^ by others , A.i^he extension of government inter- 
ference was a^ed. A large section of miners and railway- 
workers are now demanding that government should take 
over the management of railways and the management of 
mines. The future activity of government in this direction 
will be determined by the public interest and the mind of 
the people, as shown at the periodical elections. 



CHAPTEE X 

THE CONSTITUTION OF THE STATE 

1. DEFINITION AND CDASSIFIOATION 

The constitution of the state may be defined as the 
fundamental rules which regulate the distribution of powers 
m the state or which determine the form of 
S^*Con$ti”* Austin, the law-writer, calls it 

tution ' “that which fixes the structure of the supreme 
government.” Lewis, the well-known English 
writer on Political Science, calls it “the arrangement and 
distribution of the sovereign powers in the community, or 
form of government.” This is prai^tically a direct reproduc- 
tion of the definition of Aristotle, who says that the consti- 
tution IS the way in which citizens, who are the component 
parts of the state, are arranged in relation to one another. 

^riie constitution of a state is that body of rules or 
laws, written or unwritten, which determines the organiz- 
ation of government, the distribution of powers to the 
various organs of government, and the general principles on 
which these powers are to be exercised. Every state must 
have a constitution. It is true that some constitutions may 
be more clear and more developed than others; but wherever 
there is a state there must be certain fundamental rules or 
principles governing the exercise of power in the state. 
Even in what we know as “advanced” states the constitu- 
tion may be somewhat indefinite. Thus in Great Britain it is 
difficult to say what exactly is the constitution. Neverthe- 
less, the constitution exists. It is impossible to conceive of 
a state in which there is no constitution. 

The traditional classification is written and nnumtten 
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constitutions. The distinction between the written and the 
unwritten constitution is founded on the distinc- 
ca^raof between written and unwritten law, or 

Contti- between statute and common law. This distinc- 
WrU^nand however, is not satisfactory. An unwritten 

Unwritten Constitution is one which is based on custom or 
usage; a written constitution is one which 
has been definitely enacted in a single legal instru- 
ment. On examining constitutions of these two types we 
find that in unwritten constitutions a large number of 
customs are definitely written down, and that in written con- 
stitutions, however definite they may be, there is always an 
unwritten element, an element of custom or usage. In 
the unwritten constitution, a custom, once written down, is 
as important as an enacted law. In a written constitution 
the element of custom is as iin])ortani as the constitution 
which IS .written. The distinction, therefore, between 
written and unwritten constitutions is not satisfactory; but 
it has been accepted because of the difficulty of finding any 
other basis of classification. The classification evolved and 
enacted is adopted by some writers, the evolved constitution 
being practically the same as the unwritten constitution, 
and the enacted the same as the written. Sir Henry Maine 
classifies constitutions as, firstly, historical and evolutionary, 
that is, constitutions which have developed gradually accord- 
ing to historical experience, and, secondly, a prion, that 
is “founded on speculative assumptions remote from expe- 
rience.” Of the historical and evolutionary type, the con- 
stitution of Great Britain is the chief example. Of the 
a priori type, the constitutions of France of the eighteenth 
century are examples; these constitutions were drawn up 
according to certain pre-conceived ideas of justice. 

The most satisfactory basis for the classific^ation of con- 
Lord stitutions has been given by Ijord Bryce in 

Bryce’s book, Studies in History and Jurisprudence. 

Classifl- Bryce classifies constitutions as Flexible and 
cation Bigid. His argument is as follows : — 

Constitutions, past and present, are of two leading types. 
Some are of natural growth, made uj) of enactments, under- 
standings, and customs which have practically the same force 
as enactments. They are largely an accumulation of 
traditions and precedents, and, as a rule, are unsymmetrical 
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and unwieldy. Others are the work of conscious art. Such 
constitutions are contained in one legal instrument, which 
has been drawn up at one time by a definite 
His Basis body. These constitutions might be distinguish- 
Classifi- and new tyj)es, or they might be 

cation called common-law constitutions and statutory 
constitutions; but the latter description is open to 
the criticism already given in connexion with written and un- 
written constitutions. 

T3ryce himself takes as the basis of distinction the relation 
which eacli constitution has to the ordinary laws of the 
state and to the ordinary authority which passes these laws. 
Tn some states the constitution is subject to the same 
machinery as the ordinary laws of the land. In such cases 
the term constitution simply means those statutes and 
customs of the country which determine the form of govern- 
ment and the arrangement of the political system. It is 
often difficult in this case to say what is constitutional and 
what IS not constitutional. Some statutes, while con- 
taining definite constitutional matter, at the same time may 
contain much that is not constitutional, and other statutes 
which at first sight seem to have nothing to do with consti- 
tutional usage, may m reality contain important constitu- 
tional matter. 

In other states, the constitutional legislation in the state 
IS subject to a special process. In this case constitutional 
law IS clearl}^ demarcated from ordinary statute law. The 
constitutional law is passed by a special authority and can 
be amended only by a special authority, and, further, if the 
ordinary law of the land conflicts with constitutional law , 
the ordinary law must give way. 

Bryce adopts the terms flexible and rigid to describe the 
nature of these twm types of constitution. The one type is 
called flexible because it is elastic, and can be 
Flexible bent 111 various ways, and still retain its main 
features. The other is called rigid because it 
tutions IS definite and fixed. The flexible type is the 
earlier in date. In the other classifications 
mentioned, it is equivalent to the uiwritten, the evolved, or 
historical. In the modern world flexible constitutions have 
almost died put. The one notable example is the constitu- 
tion of the United Kingdom, Austria-Hungary had a flexible 
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constitution before the Great War, but now that constitution 
has disappeared. Italy has a constitution which is half-way 
between the flexible and the rigid types. 

The rigid constitution has taken the place of the flexible 
constitution over practically the whole world. All the states 
of Europe have adopted it, and even Great Britain, the chief 
example of the flexible type, must adopt it if a scheme of 
Imperial Federation is carried into effect. All the Self- 
Governing Dominions of Great Britain, Australia, Canada, 
South Africa and New Zealand, have the rigid type of consti- 
tution. Their constitutions originally emanated from Great 
Britain herself. They are really Acts of the Imperial Parlia- 
ment. The same is true of India, where the constitution 
cannot be amended or changed by the Indian Legislature, 
but by a higher legislative authority, viz., the King-in-Pailia- 
ment — the legislative sovereign of the British Empire. 

The well-known writer on British and American constitu- 
tional practice, De Tocqueville, says: ‘‘Technically there is 
no British constitution.” This remark has often been 
quoted carelessly by s})eakers and writers, as if it were a 
discredit to Great Britain to have no constitution. What 
the statement means is that in Great Britain there is no 
definite constitutional enactment such as exists in the United 
States or France. But that there is no constitution at all 
is far from the truth. Great Britain has a flexible type of 
constitution. Both constitutional and ordinary law can be 
enacted and amended by the same legislative process. It is 
true that no lawyer can definitely put his finger on any enact- 
ments or number of enactments that can be said to form the 
British constitution; but that does not mean that the consti- 
tution does not exist. 

The British constitution consists of a mass of authorities 
and enactments such as the Great Charter, the Bill of Rights, 
the Habeas Corjius Acts, the Petition of Rights, 
BHtish Settlement, the various Reform Acts 

Contti- (1882-i 928) , the various Municipal Acts, Local 
tution rfo^rnment Acts and various Acts concerning 
the organization of the law courts. All these 
Acts are definitely constitutional. There are other Acts, such 
as the Scottish Universities Act, which, though primarily 
educational, ecclesiastical or municipal measures, really 
contain important constitutional matter. In addition to these 
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enactments there is a large number of customs, traditions 
and precedents in the British constitution. The whole 
system of cabinet government depends not on legislative 
enactments but on custom. The British constitution, there- 
fore, may be defined, in the words of Lord Bryce, as “a 
mass of precedents, carried in men’s memories or recorded 
in writing, of dicta of lawyers or statesmen, of customs, 
usages, understandings and beliefs bearing upon methods of 
government, together with a certain number of statutes, 
some of them containing matters of petty detail, others re- 
lated to private just as much as to public law, nearly all of 
them presupposing and mixed up with precedents and 
customs, and all of them covered with a parasit/ic growth of 
legal decisions and political habits, apart from which the 
statutes would be almost unworkable, or at any rate, quite 
different in their working from what they really are.” 

It is, therefore, quite untrue to say that there is no 
British constitution. It is true that in Britain there is not 
the same difference between an ordinary statute 
and constitutional law as there is in America or 
stitutional ** France. The word “unconstitutional” is often 
in the Used in political debates, particularly m reference 
Con»*u laws proposed by the government. If 

tution these laws imply new methods of government, or 
any striking departure from the old methods, 
the word is used by opponents of the proposed law to 
discredit the government. What is really meant by “un- 
constitutional” is that the proposal, if carried into effect, 
will be an unusual breach of a principle which has come to 
be regarded as inviolable. 

Constitutional la,w and statute law differ from each other 


(a) in content. Statute law is simply the law passed by the 
legislature in a state for the regulation of the 
Consti- lives of the citizens. Constitutional law deals 

Sta^e with fundamental principles and methods of 
Law government, (b) In the method of enactment 


and amendment. This distinction, however, is 


applicable only in those states which have a rigid constitu- 
tion. In Great Britain constitutional law can be distin- 


guished from statute law only by its content or purpose, 
both constitutional and statute law being subject to the same 
legislative procedure. The King-in-Parliament , that is the 
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King with the House of Lords and the House of Commons, 
is the legal sovereign in the British constitution and as such 
can pass a law raising the income-tax by one penny in the 
pound, or a law making the profoundest constitutional 
change. 

The difference between statute and constitutional law in 
rigid constitutions is very marked. In the United States of 
America the legislature for ordinary legislation is Congress. 
For constitutional legislation, however, a totally separate 
machinery exists, a machinery which makes an amendment 
of the constitution very difficult. The constitution of the 
United States cannot be amended without the consent of two- 
thirds of Congress and three-fourths of the states in the 
federal union. Very elaborate procedure exists for the 
proposal of amendments and the adoption of amendments. 
So elaborate, indeed, is the procedure that it is extremely 
difficult in the United States to carry through any amend- 
ment at all. The same is true of the state constitutions m 
the United Stafes. The whole theory of the constitutional 
law in the United States is that it is something higher, more 
fundamental, and more important than the ordinary law of 
the land, and as such must not be interfered with too easily. 
Tn France also constitutional amendment is subject to a 
special process. The ordinary legislature in France is the 
Chamber of Dejiuties and the Senate, which meet m Pans. 
But any proposed constitutional amendment must pass 
through the National Assembly, that is, the two Houses 
sitting together at Versailles, as well as through the two 
Houses separately. In (Termany, under the old system, the 
(‘onstitution could be amended very much in the same way as 
ordinary legislation was passed. It required, however, a 
special number of votes. 

It is thus clear that m Creat Biitain constitutional and 
statute laws are subject to the same process. This is true 
of all flexible constitutions. In Italy, though the constitution 
is contained m one enactment, the ordinary legislature may 
amend it. In all rigid constitutions, however, there is 
a definite distinction between constitutional and statute law. 
Tlie constitutions are made by a definite body distinct from 
the ordinary law-makng body and can b(^ amended only by 
special process varying in difficulty from step to step, but 
always different from the normal law-making process. 
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2. T HE Q UALITIES OF FLEXIBLE AND RIGID CONSTITUTIONS 


Com- 
parative 
Merits and 


Each type of constitution has both its merits and 
its demerits. The fact that each tends to assimilate some 
of the characteristics of the other seems to prove 
that the best type of constitution is a mixture of 
the flexible and rigid. The chief merit of the 
Demerits of flexible constitution is its adaptability. It is 
and^R'^'d without any difficulty and, therefore, it 

Consti** easily meets new emergencies. The flexible con- 

tutions stitution is thus very well suited to an advancing 
community. It can be amended as easily as an 
ordinary law can be passed. When amendment is neces- 
sary, there is no unusual disturbance in the law-making 
process of the country. Tlie flexible constitution is 
also valuable inasmuch as it is not subject to popular passion. 
It is not recognized as particularly sacred by the people. A 
rigid constitution, on the other hand, is often looked on as 
a sacred repository of popular rights, and as such in times 
of fiopular excitement it is subject to popular violence. In 
France, for example, duiiiig the Revolution the people con- 
c'entrated their minds on constitutions as the guarantees of 
lights. The extraordinary number of French constitutions 
passed during the jiast century and a half proves that rigid 
constitutions may often be a danger to national peace. 
Since the Revolution France has had many constitutions, 
each of which was actually m operation for some time; 
but, except for the present one, no one of them continued 
in existence for as long as twenty years. Flexible con- 
stitutions provide an easy method of legal amendment and 
legal development. Whereas in national crises rigid consti- 
tutions may be com])letely shattered, flexible constitutions 
are so adaptable that they easily can survive political storms. 
Further, a flexible constitution provides an excellent mirror of 
the national mind. A rigid constitution may represent 
the national mind at a parti(*ular period; but, especially if 
amendment is diflicult, rigid constitutions do not move with 
the times. This is obvious in the constitution of the United 
States, where the rigidity of the constitution has necessitated 
several developments outside the constitution in order to suit 
the national life of the United States. The most notable 
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extra-constitutional development in the United States is the 
party system, which arose in order to bring about co- 
ordination between the legislative and executive branches of 
government which were so rigidly separated by the consti- 
tution. 

The great merit of rigid constitutions is their definiteness. 
Being embodied in a single document, such constitutions are 
definite and certain. Beyond this definiteness and certainty, 
however, the rigid constitution frequently is useless. ^_It 
very often lays down fundamental principles of popular 
liberty, but these principles, however definitely enunciated, 
are of little avail unless they are accompanied by 

constitutional methods by which they can be guaranteed. 
For example, in the Belgian constitution, there are 
fundamental ideas governing the liberty of the press and the 
liberty of speech, but no method is laid down whereby 
either the press or speech is to be made free. In Great 
Britain, where there are no such constitutional guarantees, 
this liberty is secured far more effectively than in Belgium 
the rule of law. It is thus very easy to ex- 
aggerate the value of rigid constitutions as guarantees 
of individual liberty. General principles of liberty are apt to 
be enunciated more as the result of popular passion than as 
the reasoned basis of civic life, and popular passion loses its 
meaning in the succeeding generation. It is absolutely 
impossible, m any one document at one period in history, to 
give a final statement or analysis of the principles of 
political life. Eigid constitutions attempt to do this but, 
unless amendment is extremely easy, they attempt to do 
what is impossible. Progress demands adaptability and 
flexibility, and such adaptability and flexibility can only be 
secured in countries with rigid constitutions by a sufficiently 
easy method of amendment. / 

Some writers hold that rigid constitutions are more valu- 
able than flexible constitutions because they are less subject 
to party feeling. This, however, is not true. Eigid con- 
stitutions are the focus of national sentiment; they are 
centres of national discussion and as such are more subject 
to party forces than flexible constitutions. Further^ 
the flexible constitution, it is sometimes said, is not 
suited to democracy, because democracies are suspicious of 
what they cannot understand. Flexible constitutions are 
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long historic growths not easily understood by the average 
man. Eigid constitutions are clear, and easily understood. 
Flexible constitutions, therefore, it has been said, are more 
suited to an aristocratic type of government. This, however, 
is a theoretical objection. It is questionable whether 
in normal times the masses trouble about constitutional 
matters at all. In abnormal times, as we have seen, 
the rigid constitution is in more danger of destruction than 
the flexible. It may also be pointed out that the two most 
free countries in the world, each of them a democracy, Great 
Britain and tlie United States, are diametrically opposed in 
(‘onstitutional type, a fact which suggests that both liberty 
and democracy depend on other bases than rigid or flexible 
constitutions. ^ 

The modern tendency in constitutions is towards rigidity. 
It may safely be said that in a few years not a single example 
of the flexible type will exist. A rigid constitu- 
tion is the enunciated will of the sovereign 
people, and, as such, should be definite, and as 
clear as human language can make it, so that 
there should be no dispute or likelihood of dispute 
as to what the constitution means. The constitution usually 
has three sets of provisions : — 

(1) A series of fundamental rights, civil and political. 

(2) The outlines of the organization and the govern- 
ment. 

(3) Provision for the amendment of the constitution. 
These provisions have been called the three essentials of a 
constitution : namely, liberty, government and sovei’eignty. 
But as these provisions are fundamental, they should be as 
brief as possible. Brevity lessens the chances of dispute in 
subsequent generations. Moreover, no one generation 
should venture to lay down the final laws of political life or 
organization. Not only should the constitution be brief, but 
i1 should be amendable without too much difficulty. In 
some of the state constitutions in the United States, not only 
do the constitutions contain much detail (e.g., sumptuary 
laws) which properly belongs to the sphere of ordinary 
statute law, but they are difficult to amend. They err both 
in their content, which is too detailed, and in their process 
of amendment, which is too difficult. 


Requisites 
of a Rigid 
Constitu- 
tion 
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3. CREATION AND AMENDMENT OF CONSTITUTIONS 


The constitution is the expression of the national will of 
a people, and it is not really correct to say that a constitu- 
tion, whether flexible or rigid, is definitely 
created at a given point in time. The national 
tion» will exists independently of its formulation in a 

legal instrimient : in other words, the state does 
not begin when a constitution is drawn up. From the point 
of view of Public Law, not of Political Science, we can say 
that constitutions are created, or amended in such-and-such 
a way at such-and-such a time. From this point of view we 
can say that flexible constitutions are not created at any par- 
ticular point of history — they grow gradually — and that rigid 
constitutions are definite instruments enunciated at a parti- 
cular point in history. 

Rigid constitutions may be made in two ways 

Methods 
of Creatins' 

Rigid Con- 
stitutions 


legislative 


as- 


may be granted by a superior 


(1) Tliey may be made by 
sernbly. 

(2) They 
government. 

Examples of the first type are the constitutions of 
the United States, of France and of Germany. In each of 
these cases constitutions were formulated and adopted by 
special legislative bodies as the result of war or of revolution. 
The first constitutions of the United States were granted 
by the English Government. After the War of Independence 
the American colonies drew up constitutions for themselves 
and for the federal government. In France during the 
revolutionary period several constitutions were drawn up by 
special legislative bodies, or ‘"constituent” assemblies, but 
they were all short lived. The present constitution of France 
is the result of the Franco-Pnissian War of 1870. It was 
created by a National Assembly elected by manhood suffrage. 
In the French constitution a distinction is made between the 
constitutional laws, which can be amended only by a special 
process, and organic laws which can be changed by the 
ordinary legislature. The constitution of the German 
Empire, as it was before the Great War, was also the result 
of wars and revolutions. After the Napoleonic wars the 
German Confederation was established, but this Confeder- 
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ation went through .several changes before it culminated in 
theyi German Empire. After the Franco- Prussian war the 
German constitution was drawn up and ratified by a parlia- 
ment of the wliole of Germany. The present German consti- 
tution was also the re.snlt of war. It was drawn up by a 
constituent assenddy (the National Assembly) elected after 
the end of tlie Great War, in 1919. 

T1 le British dominions have constitutions ^^hlch were 
granted by the British Parliament. These constitutions, it 
IS true, are only constitutions granted to subordinate law- 
making bodies, but with the advaiK-e of time these 
.subordinate law-making liodies are beconung more and more 
independenl . Idie form of their own government is deter- 
mined by the constitutions wliich they liave received from 
the Imperial Parliament. 

Wo have aliready noted that even the historic flexible 
constitution of Gi*eat Britain is in danger of becoming rigid. 

T1 le future seems to be with rigid constitutions. 
Circum- Bevei’al circumstances favour the adoption of 
Bavouring constitutions. In the first place, the 

the Growth citizcns of modem democratic countries desire to 
of Rigid guarantee their rights bv restraining the powers 
tions^**'*' government. In the sei'ond ])lace, democratic 

ideas of self-government have taken the form of 
granting constitutions to subordinate bodies, in order both 
to guarantee the rights of the people concerned and to 
prevent controversy regarding the prmcqdes of govern- 
ment. In the third place, when a people changes its 
form of government, it naturally desires to make explicit the 
basis of the new government. In the fourth place, the rapid 
advance of federalism as a form of government has given 
much impetus to rigid constitutions. Federalism is one of the 
most popular methods of modern organization and in a federal 
form of government, it is absolutely necessary definitely to 
mark off the spheres of the central and of the local govern- 
ments by a rigid constitution. 

Eigid constitutions thus seem likely to survive at the 
expense of flexible constitutions. For many years no new 
flexible constitution has been established, •whereas flexible 
constitutions have been replaced by rigid constitutions. No 
rigid constitution, moreover, is likely to become entirely 
flexible. The whole tendency of democracy is towards the 



*222 


POLITICAL SCIENCE 


establishment of constitutional safeguards through the 
means of rigid constitutions. 

Obviously no assembly in drawing up a constitution 
can foresee all the circumstances that are likely to arise in 
the future. In the making of constitutions some 
m^”of P^^ovision must be made for alteration or amend- 
Constitu- i^ient. In a flexible constitution the question of 
tions amendment does not really arise because the 

ordinary legislature makes, and c‘-an amend both 
constitutional and statute law. In rigid constitutions, 
special methods of amendment are provided. These methods 
are four in number : — 

(1) The function of amendment may be given to the 
ordinary legislature but at the same time be made subject 
to a special process, for example, a fixed (piorum and 
a mimmiim majoiaty. In Belgium for the amendment of the 
constitution two-thirds of the members of each house must 
be present and a two-thirds majority is necessary. A 
minimum majority only may be recjuired, such as three- 
quarters of the total hoase^^ Two-thirds is a very common 
majority required. Sometmies the legislature is dissolved in 
order that the opinion of the people may be tested before 
the proposed amendment is carried out. The idea m this 
case IS to submit the proposed amendment to a new set of 
men. This arrangement of dissolution is as a rule combined 
also with the necessity for tlie special majority. The consti- 
tutions of Holland, Belgium, Norway, Portugal, Sweden and 
Koumania are of this type. 

(2) A special body may be created for the amendment of 
the constitution. The most notable cxarnjdie of this is the 
United States where a Convention is called to consider con- 
stitutional questions. This method in America is combined 
also witli special majority in the legislature. Two-thirds of 
Congress and three-quarters of the states must consent to the 
adoption of the constitutional amendment. Amendment to 
the United States’ constitution may be proposed either : — 

(a) By two-thirds of the members of each house 
of Congress; or 

{h) By the legislatures of two-thirds of the states. 
These may petition Congress to call a Convention to consider 
the proposed amendment and this Convention may propose 
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the changes. In either case the change proposed must be 
submitted to the individual states, to be voted upon either 
by their legislatures or by conventions called in the states 
for tlie purpose, as determined by Congress. Any amend- 
ment which is agreed to by three-fourths of tlie states 
becomes a jiart of tlie constitution. 

In the jire-yym: Serbia and Bulgaria amendments used to 
be twice passed by the ordinary legislature and then submit- 
ted to a special assembly elected in the same way as the 
legislature. This assembly had the final decision on the 
amendment. In France for constitutional amendment the 
two houses of the legislature sit together as a constituent as- 
sembly at Versailles. The houses first decide separately that 
amendment to the constitution is necessary. The amendment 
is adopted by the Houses sitting together at Versailles. 

It will thus be seen that in some states a combination of 
both the first and second methods is adopted. 

(3) Sometimes pro])osed amendments of the constitution 
are submitted to local authorities, either for consideration 
or for approval. This method is jiarticularly suitable for 
federal states where, naturally enough, the individual states 
which compose the union must he consulted before the 
character of tlie union is altered. This method exists in 
Switzerland, Australia and the ITiuted States. It is not, 
however, invariably adopted in federal governments. In the 
Argentine Bepublic, for example, a majority of the legisla- 
ture, with a special convention, and m Brazil the legislature 
alone by a two-thirds majority m three successive debates can 
alter the constitution. 

(4) Proposed amendments may be referred to the people. 
This is the most democratic method of amendment. The 
theory behind it is that a constitution is a guarantee of popu- 
lar rights and as such should not be amended without direct 
reference to the people. This method exists m Australia, in 
some of the states of the United States of America and in 
Switzerland. 

One or two separate points arise in connexion with the 
amendment of constitutions. 

(1) Sometimes a constitution does not make special provi- 
sion for amendment. In such a case either the ordinary 
legislature may amend it, as in Italy (the Italian constitution 
although a definitely enacted instrument is, according to 
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liord Bryce’s criterion, a flexible constitution); or the 
authority which created the constitution may amend it. 

(2) Constitutions arc amended by other processes than by 
formal legislation. In li^id constitutions there is a certain 
amount of flexibility. No rigid constitution can exist without 
change of some kind. New conditions of life, new ideas of 
political organization and new ideals gradually change the 
setting of constitutional laws. Bigid constitutions thus 
gradually change by usage as well as by formal amendment. 
The}^ are also changed by judicial interpretation. Tlie courts 
have to determine cases connected with constitutional! law 
and in doing so they bend the law to suit new and unforeseen 
circumstances. This is particularly the case m the United 
States of America where the process of formal amendment 
is extremely difficult. Because of this the United Slates’ 
courts have had to suit the constitutions to modern condi- 
tions by the doctrine of “implied powers.” 



CHAPTER XI 

THE FOEM OF GOVEKNMENT 

1 . OLASSTFICATIONS OF PLATO AND AliJSTOTLE 

The first point to be noted m the classification of the 
forms of government is the distinction between the state and 
government. In many books the classification of 
between^” the forms of government is entitled the “forms 
State and of the state”. Strictly speaking, all states are 
Govern- the Same. The student must bear this in 
mind : the “form of state” is really the form 
of government. It is true tliat we might classify states 
acc ording to the type of mind evident in the state, or accord- 
ing to population or territory. Such classifications, however, 
would be of little value. It would not be helpful, for 
exanifile, to divide states according to the size of their 
population, making the classification of large, medium and 
small. 

Many classifications of the forms of government have been 
given by writers on Political Science. The most common 
bases are (1) the number of people in whom the sujireme 
])ower rests, and (2) the form of the state organization or 
government . As we shall see, it is extremely difficult to find 
a satisfactory basis for the classification of modern govern- 
ments. While certain general characteristics are common to 
some governments, we often find along with these common 
elements mai'ked dissimilarity. Moreover, the forms of 
government change very quickly, so that while a classifica- 
tion may be satisfactory at the present moment it may be 
quite unsuitable a generation lienee. 

The most famous of all classifications of forms of consti- 
15 
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tution or government is that given by Aiastotle in his 
Politics. Aristotle’s classification is not, how- 
ever, an original classification. He Ininself was 
a pupil of Plato, and Plato’s ckssificalion, 
though not so well known, is almost of e(jual 
value and importance. 

Idato’s classification has not the definiteness of that 
Aristotle. His views, moreover, are not consistent He 
gives a different series of forms m the Republic 
and the Statesman. In the Republic he gives 
the forms which are noted below in (‘onnection 
with the cy(*les of political cliange. From the 
Statesman may be extracted a logical classification, which 
bears a striking similaritv to the later classificaition of 
Aristotle. As Aristotle borrowed from Plato, so did Plato 
borrow from Socrates. According to Socrates the tliree main 
forms of government are monarch} , aristocracy and demo- 
Monarcliy and tyranny eacli is tlie government of a 
])erson, hut m monarchy, as contrasted with tyi’anny, 
is res])ect for law. Arislo<‘racy is contrasted wu'th 
[ilutocracv, or government by the few ricli. In aristocra-cy 
the capacity to rule is recognized : m plutocracy mere wealth 
is the test of rule. Democracy is the rule of ignorance. 
Socrates held that “only those who know shall rule”. 

Plato ado])ts the So(*ratic criterion of knowledge as 
the supreme test of goodness in government. Working with 
this principle he gives three grades of state : — 


cracy. 

single 

tliere 


]. The state of perfect knowledge where the real sove- 
reign IS knowledge. No such state exists, but this is the best 
state of all. It does not count in ordinary classifications, 
but it IS the ideal state, and other states are to be judged by 
it. Plato seems to regard this ideal state sometimes as a 
monarchy, or the rule of an all-wise one, sometimes as an 
aristocracy, or the rule of the best (the original meaning of 
aristocracy). It may best be termed Ideocracy, the state of 
the sovereign idea or reason. 

2. States where there is imperfect knowledge. In such 
states laws are necessary, because of man’s impei’feciion, and 
fhese laws are obeyed. 

3. States where there is a lack of knowledge : states of 
Ignorance, where laws exist and are not obeyed. 
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Deducting tlie first class, which does not exist, we have 
two classes left — states where law is obeyed, and states 
where it is not obeyed. With this basis, we also have the 
Socratic basis of the ride of one, of few and of many. Thus 
wo have : 


^ Form of 
constitution. 

I States in which law 

I IS obeyed. 

States in 
IS not 

which law 
obeyed. 

Hii1e of One. 

Monarchy. 

Tyiaiiiiy. 

Itiile of Few. | 

I Arisiocracy. 

Oljgaichy. 


Kiilo of Many. 

I Model ate Demociacy. 

Exlienie Democracy. 


Plato classifies these also in ordei’ of merit. Monarchy 
is best : tyranny is worst. Aristocracy and otigarchy are 
intermediate. Democracy in states in whicii law is oliserved 
IS the worse type; ))iit in non-law states it is the better. It 
IS the weakest for virtue and also the weakest for vice. 

Aristotle’s classification likewise has a double basis. The 
first basis js tliat of Normal and LAvverted The (‘riterion in 
this case is the end of the state. As a moral 
entity, the state jiursnes, or should ])ursue, the 
caUon*" ^^ood life. Tlierefoi’c every state which pursues 
the end of the good life is a Normal or True 
State. States which do not pursue this end are Perverted. 
Thus Normal, or True, and Perverted is the first basis. The 
second is the basis of number, as m Plato’s classification, 
or the constitution, wincli determines the goveiaiment. Thm 
we have : 



Normal forms, iii which 

Peiweifcd forms, in 

r orm of [ 

the nileis iinsellishl\ 

which the rulers seek 

eonstitiition. 

I 

seek the common welfare. 

I 

their own w^elfare. 

Eule of One. 

Monarchy. 

Tyranny. 

Enle of Few. 

Aristocracy. 

Oligarch} . 

Eule of Many. 

Polity. 

Democracy. 
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“Polity” is a Clreek word used by Aristotle to designate 
this particular type of government. Its nearest modern 
equivalent is constitutional democracy. It is the uiiseltish 
rule of the many for the common welfare. 

Aristotle’s classification is thus founded on (a) the end 
of the state, and (b) the constitution, or number of persons 
who actually hold power. It is important to remember the 
first of these bases, because many critics have rejected 
Aristotle’s classification on the ground that it is based 
purely on number or quantity, as distinct from quality. 
Obviously, however, Aristotle accepted number only as a 
secondary standard. His chief standard for the definition of 
all things was the end, hence his distinction of normal and 
perverted, which is a distinction of quality. 

Aristotle’s classification may be called the fundamental 
classification of the forms of government. The classification 
is not sufficient for modern forms of government , lint it has 
provided the historical basis of practically all classifications 
made hitherto. Even in modern classification the general 
ideas of Aristotle are fre(|uently adopted. 

In addition to tlieir (dassifications of government, botli 
Plato and Aristotle give what in their opinions are the cycles 
of political change. Plato's cycle stalls from 
PoUHca° highest form, ideocracy, the form whi(*]i is the 

Change: I’esult of the highest type of mind. J^lato 

Plato’s classified states according to the (pialities of 

® mind shown in them, and his c\cle of poli- 
tical change follows the same proi'edure. The highest 
type of state is tliat which has the highest type of 
mind as its basis, that is, the state w^here reason 
is supreme. Tlie constitution resulting from this is Monarchy 
or x\ristocracy, or preferably, in the Platonic language, 
Ideocracy, tlie ride of the idea or reason. Ideocracy 

degenerates in time into the type of state where spirit 

replaces reason. Tins tyjie of government is known iis 
Timocracy. Timocracy means government by tlie jirinciplc 
of honour or s})iritedness. It is a military type of state. 
Tn the Timocratic state there are still elements of reason, 
but it also contains the element of desire, because of private 
property. Private projierty leads to money-making and in 
time Timocracy gives way to Oligarchy. In Oligarchy the 
wealthy classes rule. Gradually the people revolt against 
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wealth and the oppression which wealth brings. This leads 
to Democracy. In Democracy the ordinary man-in-the-street 
is the characteristic type. It is the negation of order and 
freedom. There is no justice in Democracy, and no unity. 
Gradually Democracy passes into the hands of demagogues, 
and ultimately the most powerful demagogue seizes the reins 
of government and becomes sole ruler. This form of govern- 
ment, tyranny, is the worst type possible. 

According to x\ristot.le, the cycle of political change starts 
from monarchy. The first governments, he considers, were 
^ ^ » monarchical. In early communities men of out- 

CycV standing virtue were created kings. Gradually 
other persons of virtue and merit arose 
and tried to have a share in political power. This led to 
aristocracy. By the deterioration of the ruling class, aristo- 
cracy passed into oligarchy; from oligarchy the form of 
government changed into tyranny, and from tyranny the 
c'hange was to democracy. Aristotle’s theory of political 
change is based on the end of the government, just as was 
his classification of states. Plato’s theory of political change 
is founded on the type of mind prevailing in the state. 

2. OTHRB CLVSSIPTCATIONS 

Many other attempts at tlie classification of the forms of 
government liave been made by political theorists of all ages. 

. Machiavelli, the Italian writer, who ends the 
^^]|JJj^^*®***‘niedimval era and heralds the modern, adopts the 
Aristotelian classification, and adds the mixed 
form of government, which, he says, is the best. The mixed 
form is given by both Cicero and Polybius. Machiavelli 
is mainly concerned with monarchies and democracies : 
different circumstances, according to him, rerjuire different 
forms of governmental organization. Jean Bodin, the first 
comprehensive political philosopher of modern times, bases 
Ins classification solely on the number of men in whose 
hands sovereignty rests. When the sovereign power is in 
the hands of an individual, the state is monarchic; when the 
sovereignty is in the hands of less than a majority of 
the citizens, the state is aristocratic; and when sovereignty 
rests in the majority, it is democratic. Monarchy, again, is 
classified by Bodin into three species — (a) Despotism, in 
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which the monarch, like the ancient patriarch, rules his 
subjects as tlie pater familias rules his slaves; (6) Eoyal 
Monarchy, in which the subjects are secure in their rights 
of person and property, while the monarch, respecting the 
laws of God and of nature, receives willing obedience to the 
law he himself establishes; and (c) Tyranny, in which the 
prince, spurning the law^s of nature and of nations, abuses 
his subjects according to his caprice. Of these three 
species, Bodin regards Eoyal Monarchy — if the matter of 
succession is firmly fixed on the principle of heredity, 
primogeniture and the exclusion of the female line — as the 
best form of state or government. Thomas Hobbes is a close 
follower of Bodin and adopts Bodin’s classification un- 
reservedly. John Locke gives a new classification; accord- 
ing to him “the form of government depends upon the 
placing the supreme power, which is the legislative.’’ When 
the “natural” men first unite by compact into political 
society, the whoh' power of the community resides naturally 
m the majority. If this majority exercises that power in 
making laws for tlie community from time to time, and in 
executing those laws by officers of their own appointing, then 
the form of government is a perfect democracy; if the 
power of making laws is put into the hands of a few^ select 
men, and their heirs or successors, it is an oligarchy; if it is 
put into tlie hand of one man, it is a monarchy. Locke is 
careful to point out that there can be forms of government, 
but not forms of state. Montesquieu, the great French 
writer, classifies governments into fl) Eepublics, with their 
two varieties of democracy and aristocracy, (2) Monarchies 
(of the Westl, and (3) "Despotisms (of the EastV Each form 
has its peculiar principle — of democracy, public service; of 
aristocracv, moderation; of monarchy, honour; of despotism, 
fear. The duration of anv of these forms depends upon the 
persistence in a given society of that particular spirit which 
is characteristic of the form. According to Eousseau, the 

famous contemporary of Montes(]uieu, a government is 

called a democracy, an aristocracy, or a monarchy, accord- 
ing as it is cQnducted by a majority or a minority of 

the people or by a single magistrate. There are, again, 
three forms of aristocracy — natural, elective and hereditary — 
of which elective aristocracy is the best, and hereditary 
the worst. Rousseau also altows for the existence of 
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tlie “mixed” form of government, in which the various ele- 
ments are combined. 

131nntschli accepts Aristotle’s classification as funda- 
mental, but he considers that a fourth form is necessary. 
This fourtli form is Theocracy. Its jierversion Bluntschli 
('alls Idolocracy. There is no real necessity for this 
additional form of government. It is iisefut, indeed, to have 
tlie term theocracy to describe that form of government in 
whu'h tlie ruler is supposed to interfiret the will of (tod or 
in which (iod liiinself is actually supposed to rule, but 
theo(;racjes can be classified under either monarcliy, aristo- 
cra(*y or democracy. The modern Political Scientist is not 
(‘oncerned with the intervention of Clod in politics. His 
duty IS to decide where in the last resort the supreme power 
m the Government lies, and that supreme power, so far as 
he knows, must always he in either one person or a number 
of persons. 

The German writer, von Mold, tries to classify states on 
an historical basis. His classification is (1) patriarchal 
states; (2) theocracies; (3) patrimonial states (in which 
soverei^^nty and the ownershi]) of the land both belonged to 
the ruler); (4) classic states, such as those of Greece and 
Pome; (5) le^al states; (6) despotic states. Von Mohl ^ives 
other tv})es in addition to these and snb-divides classic states 
into monarchy, aristocracy and democracy. His classification 
is based on no sinole princifde and it makes no attempt to 
distiuGuish the state from government. 

Many other classifications have been ^iven, particularly 
by German writers of last century. But not one of them 
Gives a satisfactor}^ basis on wdiich to classify 
^Mixed governments. Before proceeding- to the 

State” classification of modern forms of Government, 
we may first dismiss the form of state sometimes ^ 
called “mixed state”. In addition to monarchy, aristocracy 
and democracy, Aristotle himself speaks of this mixed type. 
The Stoics considered the mixed type as a ^ood type of state, 
and Cicero and Polybius, both speak of the Roman state as 
a mixed form, comjiosed of monarchic, aristocratic and 
democratic elements. There is really no such form of state. 
The mixture of monarchy, aristocracy and democracy does 
not make a mixed state. The state is sovereiGii and cannot 
be mixed, The form of government, however, may contain 
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elements of monarchy, aristocracy and democracy, but to say 
that there is a mixed state is to confuse the state with 
government. 

For the classification of modern forms of government, 
it is liardly possible to adopt any single basis, J. A. K. 

Marriott, the modern English writer, adopts a 
tripartite basis. While accepting Aristotle’s 
BaiUof classifications as fundamental, he regards 

ClastiH- monarchy, aristocracy and democracy as some- 

ca ion what inadequate for modern governments. Thus, 

to take five examples, England is a monarchy, Germany 
(before the War) was a monarchy, P'rance is a de- 
mocracy, Russia (before the War) was a monarchy and 

the United States is a democracy. Yet Germany, nominally 
a monarchy, was really more akin to the United Slates, which 
is a democracy, than it was to England whicli is a monarchy. 
England, a monarchy, is really more akin to France, 
nominally a democracy, than England was to tlie monarchi- 
cal Russia. This comparison suggests a principle. Tf we 
take the pre-war Russia, France, Spain, Italy and Great 
Britain, they agree in this respect, that they are simple or 
unitary governments. Germany, the United States, Switzer- 
land, the old Austria-Hungary, Canada, Australia and South 
Africa are complex, federal or composite. This is one basis 
of division. In a unitary type of Government the local 
organs, such as provincial and county bodies, are created by 
the central government; the central government preserves 
power to abolish or alter these bodies as it wishes. In a 
federal government, both the central or federal authority, 
and the provincial or state authorities derive their powers 
from a constitution. In a federal government, each authority 
holds its power in such a way that the powers cannot be 
altered without the alteration of the constitution. Ro long 
as the constitution remains as it is, neither can affect the 
powers of the other. 

The next basis is that of rigid and flexible constitutions. 
In a rigid constitution there is a marked distinction between 
the ordinary law-making powers and the constitution-making 
powers. In a flexible constitution, the ordinary legislature 
has constitution-making powers. In this way we may 
classify the United Kingdom and the old Austria-Hungary 
and all despotisms (where the will of a single individual is 
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the law-making power) as flexible, and the United States, 
Prance, Germany — m fact all other governments — as rigid. 

The third basis of classification is Monarchical or Presi- 
dential government on tlie one hand, and Parliamentary, 
Kesponsible, or Cabinet government on tlie otlier. l^his is 
undoubtedly the most important basis of classification for 
modern governments. The criterion in this case is the 
relation of the executive to the legislature. Executive power 
in government may either be co-ordinate with, superioi* to, 
or subordinate to the legislature. Where the executive is 
superior to tlie legislature, the type of government may be 
called despotic. Tlie executives in practically all modern 
democrat i(‘ states are either co-ordinate with or sub- 
ordinate to the legislature. Tn the United States, the 
executivi' is theoreticall'y co-ordinate with the legislature. 
Tn France, Italy, Great Britain, the British self-governing 
Dominions and many other (‘ountries, the executive is sub- 
ordinate to the legislature. Where the executive is sub- 
ordinate to the legislature, the type of government is called 
rcspO)isihlf governmeni , because the executive is responsible 
to tlie legislatme. This type is also called Cabinet govern- 
ment The name Cabinet government owes its origin to the 
English system where the Cabinet, which is the executive, is 
responsible to the House of Commons 

Tims we have, according to Marriott, tliree bases of 
division * tp Simple or T''^nitary and Composite or Federal, 
or, simply, imitarv and federal; (2^ Rigid and Flexible; 
(3) ^Monarchical , Presidential, Non-responsible or Non- 
paiTiamentary and PaiTiamentarv, Responsible or Cabinet 
government. Applying these criteria, we find that Great 
Britain is unitary, flexible and parliamentary. The United 
States is federal, rigid and presidential. France is unitary, 
rigid and parliamentary. Germany, before the War, wvas fede- 
ral, rigid and presidential, or rather monarchical. The pre- 
sent Germany is fedei’al, rigid and parliamentary. Austria- 
Hungary was composite, but not federal, flexible and parlia- 
mentary. The British self-governing Dominions, Canada, 
Australia and South Africa, are federal, rigid and parliamen- 
tary. India, at present, is difficult to classify, because it is 
in a transitional state. Its constitution is partly flexible, part- 
ly rigid ; according to the Government of India Act of 19] 9, 
it IS partlv parliamentary and partly non-parliamentary. At 
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present India is more unitary than federal, but the future 
oroanizatJon of India as a whole, including' Biitish India and 
the Indii iu States , is likely to be federal. 

Professor Leacock, of McChll University, Montreal, ^ives 
almost :i similar classification. Professor Ijeacock adopts 

as the fimdamental distinction, despotic and 
L*** k* democratic. Democratic states lie subdivides 
limited Monarchy, m which the nominal 
cation headship of a personal sovereign is preserved, and 
Pepiiblican Government, in which the head of the 
executive is appointed by the people. Each of these kinds, 
lie subdivides into unitary and federal, and in turn each of 
these he subdivides into parliamentary and non-parhamen- 
tarv. Professor Leacock’s classification is best explained by 
his own table. 


Modern States 


Despotic 


Deinociatic 

I 


limited ^Vtonaichy 
1 ' 

r '1 

Unitary Federal 


Bepnblic 


Unitaiy Federal 


Parlia- Non-Failia- 

rnentary mentary 


Parlia- Non-Parlia- 

inentary mentary 


Parlia- Non-Parlia- Ibirlia- Non-Parlia- 

inentary mentary nunlary mentary 


3. MONARCHY, ARISTOCRACY AND DEMOCRACY 

The classification of Aristotle we have si'cn to be 
appli('able only in a very general way to modern forms of 
government The manifold new developments of modern 
democracy, and of government organization in general, have 
materially altered the traditional classification. We have 
now to adopt new bases of classification, but, mainly for his- 
torical purposes, we must analyse shortly the Aristotelian 
forms of government by themselves. 

(]) Monarchy is the oldest type of government known. 
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It is tbe type invariably found ni early societies. In con- 
nection with the origin of the state, we have 
onarc y IVoin both the religious and civic 

senses of early man evolved a monarchical form of 
government. Whatever may be said against the various his- 
torical types of monarchy, there is no doubt that m the ruder 
stages of social development, the monarchical system was the 
most beneficial. Monarchy is marked by singleness of pur- 
pose, unity, vigour and strength. It secures order and 
strong govermneiit. The monarch m early societies com- 
bined in himself the functions of law-maker, judge and 
executive, and was thus able to liold together by his own 
personal force a society which otherwise might have broken 
up into many elements. 

Monarchy may be classified in various ways The most 
usual classification is Absolute INIonarchy and Limited or 
ronstitutional Monarcliy. Another classification 
H^editary jci Elective Monarchy and Hereditary Monarchy. 
Sective Hereditary monarchy is the normal type, but 
Monarchy there are several historical examples of elective 
monandiy. In early Lome the kings were 
elected, as also were the emperors in the Holy Roman 
Empire. The Polish kings used also to be elected In early 
societies, too, there was a ('onsiderable element of election. 
Sometimes the crown fell to the hd of the ablest general of 
the royal family, who was elected by the chief men of the 
tribe or people. All modern monarchies are hereditary, 
although sometimes, as in the United Kingdom, the legisla- 
ture regulates the succession to the throne. 

Absolute Monarchy means that ultimately the monarch 
is the final authority in making, executing and interpreting 
law. His will is the will of the state, ddiere are 

Mona*rihy historical oxainples of absolute monarchies. 

The most notable is the French monarchy under 
Louis XIV., who declared “The state is ni\self.“ Absolute 

monarchy is still common in parts of Asia and Africa , but 

with the spread of enlightenment it is rajiidly dying out. 

Hobbes is of opinion tliat of all forms of government 
absolute monarchy best answers the iiurpose for 
which sovereignty is instituted, and that, for Ihe 
foil own ng reasons : — 

fl) A monarch’s private interest is more intimafplv 
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bound up witli the interests of his subjeets tlian 
ean be the (*ase with the private ml (‘rest ot tlie 
in embers ot a sovereiiiii assembly. 

(2) A monaivli is IVetu- to rec^eive advice from ah 
(juarters, and to keep that advii'e si^eret than an 
assembly. 

(8) Whereas the res(3lutions of a monandi are subject 
only to the mc'onstancy of luiman nature, those of 
an assembly are exposed to a furtliei* inconstancy 
arising from disa,i>reement between its members. 

(4) A monarch “cannot disagree with himself out of 
envy or interest, but an assembly may, and that to 
su(*h a, hei<^ht as may produce a civil war.” 

Absolute Monarchy is sometimes combined with theo- 
cracy, Tn theo(*racy, the ruler is supposed to he either the 
interpreter of the will of God or the direct 
Theo- instrument of God. Such a theory of ^oveiai- 
ment can have only one organization, and that is 
absolute monarch v. Tf the ruler is directly equivalent to 
God, then there is no appeal a.i>ainst his will. History ,aives 
many examples of tluwratic ^^overnment. The Jews consid- 
ered themselves directlv governed by God whose instrument 
was the Kiiin. The only states that can be called theo(*ratic 
at the present day are the IMcdiammedan states, the funda- 
mental law of which is the Koran. But in the modern 
Mohammedan states absolute monarchy is gradually beimif 
tempered by constitutional (dements. 

By liimited Monarchy is meant a monarchy that is limited 
by a constitution. Sometimes constitutional rights have 
been wrested by the iieople fnun unwilling 

Limited monandis : sometimfs monarchs have granted 

Monarchy , i • .... -T . 

conslitutHuis on their own initiative, liimited 
monarchy is thus a constitutional type of p'overnment, and 
as such is the same in principle as the repiifilican type of 
government. The only difference between the limited 
monarchy and a republic is that in a republic the chief 
executive is elected, whereas in a monarchy the chief 


executive is hereilitary. One of the chief merits of limited 
monarchy is that it secures continuity in the executive head 
of government. The main defeci is that the hereditar> 
principle is not a sound basis for the selection of the head 
of an executive. As a matter of fact, in modern limited 
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nioiiai’cliies, ilie iiionarcli as a rule lias onl> nominal powers. 
In the United Kin^udoni, I'oj- example, tlie chief executive, 
thou^^li noniinall\ tlu' kin*^, is really tl‘e Ualiinel. For every 
piihijc ac't of I he kin,i> the ministers are actiiallv lesponsible. 

The Innited inonarchy of the United Kingdom occupies a 
special place. For one thing, the monarchy has been con- 
Limiied Fiuioiis, With only a slight break, ever since 
Monarchy Fiiglaiid became a nation. The institution is 
in the iiiei’amcd in the popular mind, and when other 

Khlgd1)m nionai‘r‘liies Jiave been attacked or destroyed, no 
voice has been raised against the Knglish king- 
shija The c'onsi i( ut lonal position of the kniL; makes him 
powerless in government affairs, nevertheless by Ins per- 
sonals \ lie IS ahl(' to exert considerable infliitmce on his 

mmislcrs ]>iit the chief virtue of the English monarchy 
is the sense of sei maty which it fosteis among the people. 

Monardiy, too, lias th(} virtue of impressiveness. The pomp 

and dlgnlt^ surrounding a throne not only attract the people 
Init gi\(' additional impressi\ cness to hotli the institution of 
inonaridiN and tla' pei.mnahtN of tlie monaridi. The useful- 
ness ot tlu' king's personality was amply demonstrated in 
the (treat W'dw when 1)\ practice and prec('])t he encouraged, 
guid('d and warned tlu' peoplm 

'riu' Ihighsh monarch;, is also nnaluahle as an Tnifiorial 
asset, d'lit' king is tlu' chad bond of umon m tlie \ast 
Ihnpiie * as Frofessor Lowell has pointed out, “tlu* ( ‘rown 
Is the onl\ \isihk' symbol ot tlu' umon oi the Ivmpiia', and 
tins has iindoubiediy had a considerable otrect upon the 
reverence felt for the throiu‘ (leiieral Smuts, the South 
Afru'an statesman,./' ex[)ressed identical sentiments wdien, 
speaking of the hhn])ire, he said : “We are an organic iimon 
forming one wdiole wuth the king as the connecting 
link.” 

2. Arist.oc*rac\ may he of various kinds : it may be aristo- 
cracN of wealth, of heredil) , of intellect , oi* it may be mili- 
. . tar\ aristocraicy. The real meaning of Aristocracy 

ns ocracy government of the best (the wmrd 

“aristos” IS a (Ireek word, meaning best). According to 
Aristotle’s cdassih(*ation, aristocrac; is a .normal type of 
government, tlu^ p('rversion of w hudi is ohgandi; , or tlie rule 
of a few' for their ow'ii interests. Unfortunately , aiisto- 
cracy is ver; frequently confused wuth oligarchy, hence the 


are an organic iimon 


connecting 


Aristocracy 
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bound up with the interests of his subjects than 
can be the case with the private interc'si of Ihe 
members of a sovereign assembly. 

(2) A monaivli is freer to re(‘eive advi('e from all 

(puirters, and to keep tliat advice secret tlian an 
assembly. 

(3) Whe reas the resolutions of a monarch are subject 

only to the inconstancy of human nature, those of 
an assembly are exposed to a furthei* inconstancy 
arisini) from disagreement between its members. 

(4) A monarch “cannot disa^i’ee with himself out of 

envy or interest, but an assembly may, and that to 
such a height as may produce a civil wai*.’’ 

Absolute A'Tonarchy is sometimes combined with theo- 
cracy. Tn theocracy, the ruler is sujiposed to lie either tlu' 
interpreter of the will of God or the direct 
cracy” instrunieid of God. Such a theory of govern- 
ment can have only one organization, and that is 
absolute monarchy. If tlie ruler is directly equivalent to 
God, then there is no appeal a-i^ainst his will. T-Tistory ^ives 
many examples of theocratic <:>overnmeni . The Jews (*onsid- 
ered themselves directlv ^'overned by God whose instrument 
was the Kin^, The only states that can be called theocratic 
at the present day are the Mohammedan states, the funda- 
mental law of which is the Koran. Bui in the modern 
Mohammedan states absolute monarchy is ^raduallv })einj^ 
tempered bv constitutional elements. 

By Tiimited Monandiy is meant a monarchy that is limited 
by a constitution. Sometimes constitutional rinhts have 
been wrested by the peojde from unwillin^r 
Monarchy ^'I'^ouarchs : sometimes monarchs have i^ranted 
constitutions on their own initiative. Tnmited 
monarchy is thus a constitutional type of government, and 
as such is the same in principle as the republican type of 
p^overnment. The only difference between the limited 
monarchy and a republic is that in a republic* the chief 
executive is elected, whereas in a monarch v the chief 
executive is hereditary. One of the chief merits of limited 
monarchy is that it secures continuity m the executive head 
of government. The mam defecd is that the hereditary 
principle is not a sound basis for the selection of the head 
of an executive. As a matter of fact, in modern limited 



THE FOIIM OF (JOVEHNMENT 




moiiarclues, the luoiuucli as a rule has onl} nominal powers. 
In the United Kin;ndoni, I'oi* example, the chief executive, 
tliou^^li noinin.allx tlic' kin^, is really the C’abinet. l^\)r every 
publie act of I lie kin*) tiie ministers are aelually responsible. 

The limited monarchy of the Uniled Kingdom occupies a 
special plaee. For one tiling, the monarchy lias been con- 
Limiied Uiiiious, With oiiiy a slight break, ever since 

Monarchy Ifiyi^Iaiid became a nation. The institution is 

in the iiie |•alned m tlu' pofiiilar mind, and when other 

Khigdom Jnonarclues ba^e been attacked or destroyed, no 

\oice lau; been raised against the English kmg- 
slii}). The c'onsldiitional [losition of Hit kiin> makes him 
powerless in .i‘C)\ ernnumt atlairs, nevertheless b\ his per- 
sonalitv lie is able to exert con.^iderable influence on his 


sonalitv lie is able to exert con.^iderable influence on his 
ininisp'rs. J>ut Hie chief virtue of tiie En^i^lnh monarchy 
is tlu^ sense of set iuity wliuh it fosters amon^Li the jieople. 
Monarcliy, loo, has the virtue of im})ressiveness. flflie pomp 
and (Iti^nitv surrouii(im,Li a tlirone not only attract tlie people 
but additional inpii’essiveness to both the institution of 

munarch\ am] tlu^ [lei'sonality of the monarch. The useful- 
ness ol tht' kiiijLi's personahlx was amply di'inonstrated in 
the (Jreat War, wdien b\ practice and preei'pt he encouraged, 
guided and waiiied the pc'oplm 

Tlic Ihighsli monareliN is also in\aluahl(‘ as an Imperial 
asst'l. Th(' kin/4 is tlu' (diief bond of union m Hie \ast 
Ihiijiue ■ as Frofossor .Eowcdl has pointed out, “the Crown 
IS tlie onl\ Nisihlc' s\nih()l ot th(‘ union of the Empire, and 
this has iindonbtedi) had a eonsiderahlc effect upon the 
reverence felt for the throne ” (lemcral tsnmts, the Houth 
Afncaui statesman,. ^ expressed ideiitica] sentiments wdien, 
speaking of the Enifiire, he said : “We are an organic umon 


m Hie \ast 
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Empire, and 
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forming one wdiole with tlie king as the connecting 
link.” ' 

Aristocracy may hc' of various kinds • it ma> be aristo- 
cracy of wealth, of heredity, of intellect, or it may be mili- 
. . tary aristocracy. The real meaning* of Aristocracy 

ns ocracy government of the best (tlie word 

“arislos” js a (H'eek word, meaning best). According to 


Aristocracy 


Aristotle's classification, aristocracy is a normal type of 
government. Hie jH'rvm-sion of wlmdi is oligarchy, or the rule 
of a few lor their owm interests. Unfortunately , aristo- 
cracy IS vei} frequently confused wdtli oligarchy, hence the 
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sinister meaning usually associated with the word aristo- 
cracy. Ai'istocrac}/ is popularly regarded as ecpii valent to the 
rule of the hi^dier classes lu tlieir own interest. Throughout 
the history of })oliti(*al thought the aristocratic type of 
^^overnment has been held up as the ideally best type. To 
avoid the word aristocrac*\ , some writers use the term “aristo- 
democracy” which means that form of democratic Govern- 
ment m which the best t\])('s of men wield the power. 

AlthouGli aristo(*ratic Government, m the sense of the rule 
of the hiGher classes, is a thiiiG of the past, it is not) to he 
ihoiiGlit that aristocracy is essentially evil. Its 
Merit* of ohief ()uaht\ is tliat it is conservative. It does 
not like chaiiGe, and stronGjy ]-esents ra])id chaiiGe. 
It reveres custom and tradition and tries to prevent the (juick 
inrush of new ideas into ^mvermnent or society as a 

whole. In every Government, for the sake of stability, there 

should be a (‘ertain amount of conservatism. The best prin- 
ciple of both social and pohtu'al ])ro^^ress is the principle of 
consei’vat ive innovation. This means that every reform 
should he iiiteGrally connected wnth past institutions. A 

reform which is eitlier too new^ or too unexpected disturbs 
popular feeliUG and as such is a daii'^u' to the stability of 
Go^ eminent. It is, therefore, of the Greatest importance in 
social and political proGress that tlie princijile of proGress or 
liberalism should always be joined to the principle of stability 
or conservatism. 

We shall see in connection witli the orGamzation of 

the IcGislatiire that, most modern Governments attempt to lire- 
serve a certain amount of aristocracy in Government by the 
system of Second Chambers. For Second Chambers the 
basis of selection is sometimes aristocracy of birth, some- 
times aristocracy of wealth, sometimes aristocracy of intellect. 
Where the Second Chambers are elected, the elections are 
usually so arranged as to make the Second Chamber repre- 
sentative of the best minds m the nation. Such a system, 
therefore, is aristocratic in the best sense. 

The chief weakness of aristocracy is that division of the 
people into classes pleases nobody. It is 
impossible for any man or body of men to divide 
cracy jieople into social classes by any satisfactory 

criterion. A very common basis of classification is 
property or wealth. In any society the propertied or wealthy 
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class is relatively small, and rule by tins class js resented 
by the lar^e or non-propertied classes as oligarchical (oli- 
garchy literally means the laile of the few). It is ecpially 
impossible to divide any community into ('lasses by iniellect- 
nal or moral (jiiahfications. 

d. Democracy js pre-eminently the modern type of 
government. Jt js the type of government to wdnch all othei* 
tyfies are nu^vm^. Democracy literally means 


Democracy 


the laile of the people (tlic' (li'eek waird 


“demos” means the fH'ople), or fjopulai' .I’overnment. Tt is 
the ^’overnment of tlie people, bv the jieople and for the 
people. Tt is of two kinds : ( 1 ) pure oi' du'ect democi'acy, 
and ( 2 ) representative oi' indirect democracy. 

In the fii'st type, pure or direct democracy, the will of 
the state is exfa’essi'd directly through the people them- 
si'U'es Such a type oi democra('y is ])ossible only 

Direct where the area of the state is vei*v small, — 

Democracy i r. i j 

where the ])eo})le oi the state can all meet and 
deliberate t(),:(ether to make hnvs. This type of democracy 
existed m all the (Treek city-states. It must be I'emembered 
that m th(‘se city-states, onl\ the citizens were allowed to 
take pai’t in the pinceedm^s of the Legislative Assembly. 


Direct where the area of the state is vei*v small, — 

Democracy i r. i j 

where the ])eo})le oi the state can all meet and 
deliberate t(),:tether to make hnvs. This type of democracy 
existed m all the (Treek city-states. It must be j'emembered 
that m th(‘se city-states, onl\ the citizens were allowed to 
take pai’t Jii the pi’oceedm^s of the Legislative Assembly. 
Not all the inhabitants were citizens. The citizens were often 
111 a minority of one or two; the majorjtv wais made uj) of 
slaves The direct democracy of the ancient Greeks waas 
possible only because the maimal w^oi’k m the state was done 
by slaves. In modern democracy the veiy class which was 
excluded in Greece — the workers — is the most jmjiortant. 
(Treek democracy was a democracy m relation to the citizens 
m the state, but it was a \ery close aiastocracy m relation 
to the total population in the state. 

Model’ll Democracy is indirect or representative. In 
modern lar^e nation states it is physically impossible for all 
the Citizens to meet together and deliberate. 
Indirector Even if it wei’o possible, the w^ork of legislation 
tativ*e great that the ordinary industrial 

cracy and commercial life of the country could not be 

carried on. Modem democracy, therefore, rests 
on the princijile of representation. Instead oi everybody 


attending the Legislative Assembly the people elect represen- 
tatives by vote. These representatives attend the Legislative 
Assembly and act on behalf of the citizens. If the 
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citizens are not satisfied with their representatives, they may 
reject them in the next elections. This system of represen- 
tative democracy combines the principle of aristocracy — in 
the sense of the rule of those best qualified to rule — with that 
of democracy. 

Eepresentation is only an approximate way of expressing 
the will of tlie people. As yet no perfect system of represen- 
tation has been dnviised. The chief defects of 
Virtue* and democi'acy are due to the fact tliat^t has been 
Modern*^ found impossible to make a perfect organization 
Democracy for democracy. In theory democracy is the best 
form of government. It is the government of 
the people as distinct from the government of an individual 
or of a class of people. It makes all the citizens interested 
in their country by giving them a voice in legislation. It 
educates and ennobles the individual citizen : it gives each a 
sense of responsibility' which gives a new meaning to his 
personality. 

Another virtue of democracy is that it is less liable 
to revolution than other forms of government. Pojnilar 
government is government by common consent. From its 
veiy nature, therefore, it is not ]ikel\ to he re\ olutionary . 
(Jn the otfier liaiid theie is always the danger in democracy 
that it may develop into what Aristotle regarded as the 
perversion of democracy, namely, mob rule or ochlocracy. 
The Crreek writers continually bring before us the danger of 
demagogues and this danger is as marked in modern demo- 
cracy as it was 111 ancient democracy. Tlie word demagogue 
literally means a leadcu- oi the people : actually it means one 
who tries to stir up popular passion against eitlier the govern- 
ment or the higher social classes. 

The greatest of all the dangers of Democracy, is, as Plato 
pointed out, that it may be the rule of ignorance. Demo- 
ciacy, it is otten said, pays attention to quantity 
The ^ and not lo qiKfliiy. The business of govern- 

Ignorance ‘nent is highly technical. It recpiires expert 
administrators, and expert legislators. Not 
everyone can be a profound tliinker on government matters, 
but every ciliztm should acquaint himself with current 
problems so as to pass an intelligent opinion on them. The 
danger of democracy is tliat the citizens may not be 
sufficiently educated to appreciate the meaning of the issues 
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They established an independent legislature, an independent 
executive and an independent judiciary. The President is 
head of the American executive. He is elected for four years 
tind, according to the custom of America, cannot be elected 
more than twice. His powers are definitely limited by the 
constitution. Some of his executive authority he holds in 
conjunction with the Senate : the greater part of his 
autliority lie exercises by himself. He appoints his own 
ministers and can remove them. His ministers are not 
members of the legislature nor are he and his ministers re- 
sponsible to the legislature for their acts. The limits on 
the power of the President are : (a) the limits laid down m 
the Constitution; (6) the limits laid down by the statute law 
of the land (if the President or any of his ministers exceed 
then' legal authority their acts will be nullified by the 
(‘oiirts); and (c) the political limits. The President is elected 
by the people. He is the nominee of a political party and as 
such to a certain extent must try to please the party, but 
as no President may be re-elected more than once, the poli- 
tical limit IS only temporarily effective. 

in time of peace Cabinet government has several advan- 
tages. In the first place, it secures men of outstanding ability 
as leaders in the legislature and m the executive. 
CompHrison modern democracies it is difficult for men 
without ability to rise to (’abmet rank. The JTime Minister 
especially must have qualities w hich mark him out above his 
fellow-men. Not only is the Prime Minister responsible for 
the making and the execution of the laws, but he is also 
the leader of his own party. As a leader of his own party 
his policy very largely is the policy of the party. The Prime 
Minister must therefore be a man of commanding person- 
ality; and it IS to his advantage to have round him the ablest 
men we can find. 

In the second place, the Cabinet system of Great Britain 
IS educative. The party system, on which it is founded, 
demands high organization, and the duties of party organiza- 
tions are to win elections. To win elections means securing 
the votes of the people, and, as each party is as keen as the 
other to win, the people have ahvays before them the various 
sides of the questions before the counti} . In America, too, 
the party system prevails, but m the (kibinet system of 
Great Britain the responsibility of the Cabinet to the House 
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of Commons, or its ability to secure the majority of votes m 
tile House gives an additional zest to party politics. In Ame- 
rica the executive, once in office, cannot be turned out by 
aii\ party till the period of office is over. In Britain the 
Cabinet may be turned out of office by an adverse vote at 
any time. 

In the third place, the Cabinet, by virtue of its position 
as head of the executive and as directing power in the legis- 
lature, IS able to carry through measures which for crccuhvc 
reasons are necessary or advisable. In America Congress 
need not carry through a single measure recommended by 
the President. 

In the fourth place, the Cabinet is continuously respon- 
sible for its executive actions. The members of the House 
of C'ommons by means of questions, motions, etc., exenase 
continual sii])ervision over the executive dejiartments. 

In the fifth place, the debates in the House of Commons 
me party debates. They give botJi sides of the cjuestion at 
issue, and, to avoid defeat, the Cabinet has to jiresent as 
sound a case as possible before the House. 

1’he (ii'eat War showed also that the Cabinet system is 
flexible. It is well known that in times of cnsis, such as a 
great war, one directing head is better than many heads. 
Idle government in England was able to adapt itself to the 
nev situation created by the war by evolving from within 
itself a small body whose special duty it was to conduct the 
war. But the advantage of flexibility was more tlian dis- 
counted by the lack of unity which became afiparent in 
England soon after the beginning of the war. Undoubtedly 
the greatest defect of C'abinet government is that it cannot 
at once adapt itself to meet great emergencies, such as wars. 
Eor emergencies a dictator is more useful than a council. One 
bad general, as Napoleon said, is better than two good 
ones. 

I^residential government is shown at its best m time of 
wai . Once war was declared in America, President Wilson 
became a dictator. He was able to diiect all 
ienceoAhe United States without any inter- 

Great War feieiice to oiie end. It is true, pai'ticukirly in 
the very early stages of the War, that the 
Cabinet was able to do very much the same for Great Britain, 
but as the war progressed, it became more and more 
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necessary to concentrate the power of direction in the hands 
of fewer raen. Throughout the wliole War, ttie Cabinet in 
Great Britain was subject to the will of the House of Com- 
mons. If the House of Commons had so cared, it mi.qht 
have turned the Cabinet out of office at any critical period 
in the War. As a matter of fact, in the later stages of tlie 
War, it- IS well known that there were considerable dissen- 
sions in the Cabinet and in Parliament itself. One Prime 
Minister had to resign, and several appointments were made 
no(- for purely executive reasons, but from the desire to con- 
ciliate the party leaders in the House of Commons 
Willie the President of the United States belongs to a 
political party, he is completely independent while he holds 
office. Tn war he is an autocrat. He dictates to Congress 
legislative measures necessary for the conduct of war, and 
on the executive side he can carry on his work without fear 
or favour. 

Tt may be said that a dictatorship of this kind is a danger 
to public liberty. The liberty of the American citizens was 
110 more adversely affected during the war than the liberty 
of the British. In both Britain and America everything had 
to be subservient to success in the struggle, and the old ideas 
of individual liberty were completely submerged for this 
end. 

Tt is (dear, then, that in times of war the presidential is 
the better system. Although both the Cabinet and the 
president are elected by party votes, the ])resident is able to 
shake himself free fnnn party ties more easily than the 
Chabinet. Tn (^ibinet government, foo, a great deal of tune 
may be lost 'in useless discussion. During the War a 
considerable part of the time and energy of those responsible 
for Jts conduct was taken up by meeting objections to various 
poihYs raised by members of the legislature. While 
discussion in times of peace is one of the benefits of 
Cabinet government, in time of war it is one of its greatest 
defects. 

Presidential government of the type existing in the 
TTnited States, although it is more beneficial in war, does not 
ap})ear to be so beneficial in time of peace. Thus in the 
TTnited States of America, the great Presidents have been 
those men who have had to cope with national crises. The 
history of the United States has been marked by relatively 
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few national crises, so that the good qualities of presidential 
government have not been frequently tested. In times of 
peace the President’s general duties are to execute the laws 
as efficiently as possible. His executive work is largely 
done by his ministers, and if he is careful In his choice of 
ministers, the tenure of his office may be uneventful and 
easy. The only statesmanlike act which the President is 
called upon to do in normal times is to review tlie position 
of the country in his presidential messages to Congress. 
These messages may be or may not be acceptable to 
Congress. The President has ^lo poww to compel Congress 
to pass any law. The future of his messages is entirely at 
the mercy of the good feeling of Congress. By the party 
system in the United States, the President usually belongs to 
tlie same political party as the majority in Congress for 
the time being. But although the party organization in the 
United States is tlie strongest in the world, tlie actual 
dividing lines between the parties in matters of political 
opinion or pi’ojiosed legislation are so indistinct that the party 
similarity of President and Congress is no guarantee that 
the President’s views will prevail. 

To sum up, the Englisli Cabinet system compares 
favourably with the presidential system in times of peace, 
but unfavourably with it in times of war. 



CHAPTER XII 


THEOJiY OF THE SEPARATION OF POWERS 

1. STATEMENT OF THE THEOKY 


In every ^oveiTHiient there is a large number of activities 
()]• i unctions, M’^hicli are usually classified thus — legislative, 
executive and judicial. In India the division is 
The Func effected by the existence of legislative councils, 
Govern^ executive councils and the ('onrts, with the 
merit judicial services. The legislative function is 

conc'erned mainly with the making of laws, or the 
laying down of general rules to guide those within the 
state. The executive “executes” or carries out these general 
rules; the judicial decides how these rules apply in given 
cases. 


The c 
of Power 

Montes- 
quieu’s 
Statement 
of the 
Theory 
of Separ- 
ation of 
Powers 


lassical statement of the Theory of tlie Separation 
s IS given by Montesquieu in the Spirit of the Lairs 
(1748), in the course of Ins analysis of the 
Constitution of England. He says : — 

“In every government there are tliree sorts of 
power : the legislative; the executive in respect to 
things dependent on the law of nations; and the 
executive in regard to matters that depend on the 
civil law. 


By virtue of the first, the prince, or magistrate, en- 
acts teinpoi’ary or perpetual laws, and amends or abrogates 
those that have been already enacted. By the second, he 
makes peace or war, sends or receives embassies, establishes 
the public security, and provides against invasions. By the 
third, he punishes criminals or determines the disputes that 
arise between individuals. The latter we shall call the judi- 
ciary power, and the other simply the executive power of the 
state. 

Tlie political liberty of the subject is a tranquillity of mind 
arising from the opinion each person has of his safety. In 
order to have this liberty, it is requisite the government be 
so constituted that one man be not afraid of another. 
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When the legislative and executive jx)wers are united in 
the same person, or in the same body of magistrates, there 
can be no lil)erty, because apprehensions may arise, lest the 
same monarch or senate should enact tyrannical laws, to exe- 
cute them in a tyrannical manner. 

Again there is no liberty, if the judiciary power be not 
separated from the legislative and executive. Were it joined 
with the legislative, the life and liberty of the subject would 
be exposed to arbitrary control, for the judge would then be 
tile legislator. Were it joined to the executive power, the 
judge might behave with violence and oppression. 

There would be an end of everything, were the same 
man, or the same body, whether of the nobles or of the people, 
to exercise those three powers, that of enacting laws, that 
of executing the public resolutions, and of trying the causes 
of individuals.” 

The English jurist Blackstone’s expression of the theory 
is also mu('h-quoted : — ‘‘Whenever the right of making and 
enforcing the law is vested in the same man or 
Black- ijyp samc body of men, there can be no 

Statement P^dilic liberty. The magistrate may enact 
tyrannical laws and execute them in a tyrannical 
manner since he is possessed, in his quality of dispenser of 
justice, with all the power which he as legislator thinks 
proffer to giVe himself. . . . Were it (the judicial power) 
Joined with the legislative, the life, liberty, and property of 
the subject would be in the hands of arbitrary judges whose 
decisions would be regulated only by their opinions, and not 
l)y any fundamental principles of law, which, though legis- 
lators may depart from, yet judges are bound to observe. 
Were it joined with the executive, this union might be an 
over-balance of the legislative.” 

Although Montes(]Uieu’s statement was made in the 18th 
centurv, the existence of various “powers” was 
DV°o^*of long before then. Aristotle, Cicero, 

‘‘Power^’ Polybius and other writers of Greece and Pome 
distinguished various functions in government. 
Aristotle (in Politics, PV, 14) divided them into — 

1. Deliberative. 

2. Magisterial. 

3. Judicial. 

The first, deliberative, was concerned with such general 



THEORY OF THE SEPARATION OF POWERS 249 


questJoiiR as war and peace, treaties, law-making, finance, 
deatli-punishment, exile and confiscation. Deliberation was 
also concerned with general political questions. The scope 
of the deliberative function of government was thus very wide 
including more than the modern legislative function. 
Some modern writers use the term deliberative to denote a 
function of government which is not properly speaking the 
legislative, but the power behind the legislative power, i.e., 
public, opinion, the press, etc., which is the thinking function 
preliminary to legislation. Aristotle’s magisterial function 
is roughly equivalent to the modern executive; the third is 
our modern judicial. 

Aristotle’s division is a rough one and as such it represents 
the actual practice of his time. In Greece there was no 
clear distinction between the “powers”. The Assembly in 
Athens considered the laws (deliberative) and made the laws 
(legislative), and it also had wide executive and judicial 
powers. The arclions wei'e executive officers chiefly, but 
they were also judges. Likewise in Rome, there was no legis- 
lative clearly demarcated from tlie judicial or executive, 
although there was not as much concentration in one body 
as in Greece. The comitia in Romo was predominantly 
legislative, yet it did both executive and judicial work, (e g , 
it decided on death sentence appeals). The magistrates 
were mainly executive, but by their edicts they were legis- 
lators and tliey liad also jurisdiction as judges. The Senate 
was both legislative (its resolutions had the force of law) and 
exec'utive. Polybius, the Greek historian of Rome, gives tlie 
idea of separation when, m describing the constitution of 
Rome, he praises the balance of power between senate, con- 
suls and tribunes. 

In the mediaeval world there was little distinction. The 
king was regarded as the maker of laws, the supreme 
executor of the laws and the supreme judge. This theory 
held also for subordinates of the king. In England, for 
example, the king was the final repository of justice. For 
purposes of administration he* had to delegate powers, e.g., 
to the Lord High Chancellor, who was technically the 
“keeper of the king’s conscience” and as such the dispenser 
of equity in the king’s name. 

Bodin, in The Republic, voiced the theory much in the 
same way as Montesquieu did later. He urged especially 
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that judicial functions should be given to independent judges. 
This in fact was an actual historical tendency, for in France 
the king had, m part, given over the administration of 
justice to tribunals, reserving powers of confirmation to 
himself. Bodin argued that, if the king were both 
law-maker and judge, then a cruel king might give cruel sen- 
tences. Justice, he said, and the prerogative of mercy 
should not be mixed up together. Later, in English history, 
the union of the powers was shown by the ''suspending” 
and ‘‘dispensing” powers whereby the arbitrary earlier 
Stuart monarclis, in virtue of their combining legislative, 
executive and judicial functions in themselves, could depart 
from law either m their own cases or in the cases of others. 
The reaction against this is seen in the constitution of the 
Protectorate where the executive and legislative were separat- 
ed. Locke, whos(' theories of government were meant to 
justify the Great Pebellion, divided the powers into legislative, 
executive and federative. 

The division into legislative, executive, and 
The Modern jq universally accepted by modern 

writers. Other yiowers have been given, for 
example : — • 

(a) The deliberative, as distinct from the legislative. 

(The making of laws, however, really includes this, 
though it is a useful distinction to make in order 
to study the organization of the intellectual and 
moral forces in a state). 

(b) The moderating power, or co-ordinating power. 

(c) The administrative power. 

\d) The inspective power. 

(c) The representative power. 

Bluntschli divides the powers of government into legis- 
lative, administrative or governmental, and judicial, but to 
these he adds tw'o other groups of functions or organs, each 
subordinate to the administration or government — (a) 
superintendence and care of the elements of civilization (in 
German, 8taatskultur) ; (b) the administration and care of 
material interests (the earlier sense of Political Economy). 
Bluntschli regards both these matters as not properly belong- 
ing to the administration; they are outside government, and 
all that government c-an do in their case is to superintend 
and foster. The place of such additional functions depends 
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on the more fundamental conception of the province of 
government. 

A modern American writer, Professor J. Q. Dealey, divides 
the functions thus : — 

(1) The executive, from which is differentiat- 

Professor ing 

(2) The administrative, 

cation (3) The law-making department, from which 

should be distinguished the following : — 

(4) The legal sovereign, 

(5) The judicial system, from which is separating (in 

the United f^tates), 

(6) A special court for the authoritative interpretation of 

the written constitution, and 

(7) The electorate, which is steadily increasing its 

powers at the expense of the three historic depart- 
ments of government. 

Such a classification opens the way to almost endless 
subdivision, all of which may be useful for description, 
but not for general classification. There is no essential 
difference between the ordinary judicial system and constitu- 
tional judicial system. Nor, again, is there any reason 
why the classification should stop at the electorate. The 
electorate in modern democracy is all important, but as an 
elec'torate it does not make laws. If the electorate is given 
as a subdivision, then the pulpit, press and platform might 
be added as well. Further, if the legal sovereign is separately 
classified, still more should the political sovereign be 
mentioned. 

Some modern writers (mainly French) prefer a twofold to 
a threefold classification. They give a division into legis- 
lative and executive, regarding the judicial as a 
Pt'U’t of the executive. The writers who give this 
Division theory usually subdivide the executive into 

purely executive, administrative, and judicial. 
The purely executive consists in supervision and direction, 
the administrative in the actual performance of the details 
of the work; the judicial is the interpretation of the general 
laws and their application to individual cases. Continental 
theory and practice give a sharp distinction between the 
judicial executive and the administrative executive. The 
system of administrative law, by which public officers ai‘e 
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subject to a separate law and legal procedure from private 
individuals, is the deciding factor in this distinction. 

To regard the judicial function as part of the executive 
is unsound. The reason for the union is that most legal 
decisions as a rule involve executive action. A 
Criticism jud;)e says whether a law applies or how 
it applies to a given case, and action is taken accordingly. 
Law courts make orders, but that is not essential to the 
judicial function. Many judicial decisions do not involve exe- 
cution. In certain spheres of legislation there is no executive 
action, whereas in even ordinary cases actual execution (as 
between parties m a law suit) does not depend on the courts. 
There is a distinct connection between the executive and the 


judicial : they cannot be separated from each other absolute- 
ly : nor (‘an the legislative and executive or legislative and 
judicial. Judges make laws by setting up precedents, and to 
lefuse the distindion between legislative and judicial would 
be as logical as to refuse that between executive and judicial. 
The Theory of the Scfiaration of Powers is not an absolute 
rule; properly underslood, it indicates only general theoretical 
and practical tendencies. 

The practical effect of Montesquieu’s theory was very 
marked. Among the many doctrines of liberty which have 


Practical 
Effect of 
Montes- 


influenced men’s minds, this more than any other 
has affected the actual working of government. 
Concentration of power favours absolute mon- 


quieu’s 

Theory 


archy or despotism, and after the blows dealt to 
monarchy in Eni»land in the seventeenth cen- 


tury and in France in tlie eighteenth century, it was natural 
that some practical theory of government slamld be 
produced. The Social Contract of Tjocke was demcK*rati(* 


enough, but it was a mere theory, and partially an unsound 
one. The separation of powers, however, was a practical 
issue of the most far-reaching importance. Monte^squieu’s 
doctrine became a political gospel which bore fruit in tlie re- 
organization of governments in France after the Revolution 
and in the United States after the War of Independence. 

Most of the leaders of opinion in America after the War 
of Independence favoured the theory. The individual state 
constitutions adhered to the principle as far as 
n merica typical is the Con- 

stitution of Massachusetts (1780), which declares that in the 
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government of Massachusetts “tlie legislative department 
shall never exercise the executive and judicial powers, or 
either of them, the executive shall never exercise the legis- 
lative and execiitive powers or either of them to the 
end that there may be a government of laws and not of men.” 
In hVance, too, the Declaration of liiglits, at the time of the 
French Kevoliition, expressly accejited the theory, saying that 
where there is no separation of powers there is no constitu- 
tion. The actual sclieme formulated as a result was a 
legislature not dissolvable by the head of the execuljve; exe- 
cutive officers could not >sit m the legislative houses, and 
judges were elecied. The king had no initiative and a very 
limited veto. 


2. CIUTICISM OK TllK THKORY 

The greatest detect of the Theory of the Separation of 
Powers IS that, as expressed by Montesipneu and Blackstone, 
it states as a uuiveJ'sal theory what can only 
Absolute be partially I’eahzed m fact. The theory exjiresses 
some genera] tendencies, but there can be no 
Impossible I’^gid (ieiiiarcalion between the so-called 
“[lowers.” The state is an organic unity, and 
just as the various parts of the body defiend on each other 
so the \aiious [larts of the state machinery are interrelated. 
A glance at the actual practice of governments shows this. 
It may also be noted, considering that England did not resort 
to an absolute separation of powers, and that England was 
the example referred to by Montesquieu, that he did not 
intend to advocate the entire disjunction ot the powers or 
de[>artments as has been done by so many of his followers. 
xA.s Madison says (in the Federalist) Montesijuieu’s theory 
meant that where the whole powers of one department are 
exercised by the same hands whi(*h possess the vdiole powers 
of another department, the fundamental principles of a free 
government are subverted. 

Tn the government of the United States, where the theoiy 
\^as consciously adopted, the legislature is not absolutely 
se])arated from the executive. The head of the 
America, executive, the President, exercises very con- 
Example siderable influence over the legislature (Con- 
gress). He has a partial veto over acts passed 
by the legislative bodies, and although not himself a member 
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of Congress, by his presidential messages he can influence 
tlie course of legislation. The Senate also has certain 
executive functions, e.g., ratification of treaties and of certain 
appointments. 

The President, with the advice and consent of the Senate, 
appoints tlie federal judges, and the federal courts have an 
enormous influence on both the legislature and the executive. 
In a federal form of govei’nment the judkaal branch of 
government occupies a iinKjue place in relatjon to both the 
executive and the legislature. The existence of the federal 
constitutional law colours eviv^y act of the legislature. (Con- 
stitutional law being above ordinary law, the courts have 
to decide whether legislative and execaitive acts are infra 
vir(s, that is, within the legal powers of the legislature or 
not. ^ The same is true of the judiciary and executive. In 
fact the all-pervadmg nature of the judicial element shows 
the complete impossibility of absolute separation. In the 
state governments in the United States separation is more 
marked. In the states the system of separate election of the 
various legislative, exeiaitive, and judicial officers of govern- 
ment jirevails; but even tliere the governors have as a rule 
('ertain powej’s of veto over the legislatures, and the system 
Itself has proved far from satisfactory, particularly in the elec- 
tion of judges and subordinate executive officers. 

In the United States the whole system of party organiza- 
tion, the most elaborate in the world, has grown up as a 
[irotest against the rigid demarcation of powers insisted on 
by the founders of the American Constitution. Where, 
as in America, there is no guarantee that the head of the 
executive and the majoiity of the legislature will be in general 
agreement, there is the fiossibility of friction and deadlocks. 
Tlie party system has grown up to ensure that the legislative 
houses and the President should be of the same political 
ideas, and thus secure harmonious working in the govern- 
ment machine. 

The British Constitution is the best example of the non- 
applicability of the theory. The Lord Chancellor, who is at 
once a member of the Cabinet, of the House 
The^British Qf Jjords, and the head of the Judiciary, is a 
tion* * standing refutation of the doctrine of separation 
of powers. This is all the more peculiar, because 
Montesquieu greatly admired the British system. Instead of 
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the executive and legislative being separate in Britain, they 
are virtually one. Nominally, of course, the legislature (the 
King-in-Parhament) is distinct from the executive (the King 
and ministers), but as a matter of fact the controlling force 
in both executive and legislative is the Cabinet. The 
Cabinet (amsists niamly of the heads of departments who 
carry on the actual executive work of government,. and, as a 
Cabinet, they guide the whole course of legislation. The 
House of Lords, which is the upper chamber ol' the legis- 
lature, is also a supreme court of apjieal. Thus in Mon- 
tesquieu’s favourite type lies the negation of his theory. The 
union of powers in the Cabinet, however, was not so mark- 
ed when Montesquieu wrote as it is now. Blackstone, as a 
jurist, did not recognize the (hibinet, which is an extra-legal 
organization. 

Tn France and Germany there is no thorough-going 
separation. In France, the President is elected by the two 
houses of the legislature convened together. His 
inimstors are very much like the Fnglish Cabinet, 
Germany ministers they have a separate name 

(“C/ouncil of Ministers”), and have a slightly 
different organization from their organization as a ('abmet. 
The members of the Cabinet are the rejiresentatives of the 
majority m the pojiular house, and m jiractice tlioy are the 
ministers of the President, dlie Cabinet is a political body, 
which controls the President : the Council of Ministers are 
his servants; yet they are the same body. The President is 
(lead of the executive: the executive dejiartments are 
created by his decree : yet no decree of the President holds 
good unless it is agreed to or countersigned by the minister 
who IS head of the department allected. The President has 
no veto over legislation, but he can demand reconsideration 
of a measure, and with the consent of the Senate he can 
dissolve the Chamber of De[)uties. He has also considerable 
powers m matters of adjournment and in re-election. In the 
new Germany, the “powers” are combined as in France, 
except that the Ih’esident has more power of interference in 
legislation. In all Pesponsible governments, the executive 
is subject to the legislative; thus the “powers” are really^ 
combined. 

In the t)re-war Germany, the I^Fiiperor was the head 
of the executive for the Empire; Put he was also King of 
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Prussia and as such could influence the legislation of the 
Enipue in any way he pleased by means of his all-powerful 
Prussian representation in the Bundesrath. The Bundesrath, 
too, had lai*ge administrative powers. As the federal organ 
it had the oversight of imperial administration. It had large 
{lowers of aiipointment, including aiipomtments to tlie chief 
Court or JteicJisgericht. It was also a judicial body with ex- 
tensive powers. 

Oil the continent of Euro{)e the prevalent system 
of administrative law is a contradiction of the Theory of 
Separation. By this system government ofiicaals, 
trative*^' I'cspect to tlicir official acts, are subject to 

Law ^ separate judicial jirocess from ordinary citizens. 

They are judged by Administrative Courts which 
are composed partly of executive officials and {lartly of 
judges. On the continent this system is regarded as essential 
to the liberty of the citizen. It may be noted that it is con- 
tinued in the new German constitution, which was adopted 
by a very democratic National Assembly. 

In no constitution m the world can there be absolute 
sejiaration. The functions of modern governments act and 
react oji each other like the [jarts of a delicately 
Government constructed scientific instrument. A state is an 

Organ- orgaiiic Unity, and any a.ttem{)t to break up the 

ization inuly by absalute separation of the parts must 

. necessarily fail. Actual experience has shown 

Unity that where the most thorough-going attempts 

at se{)aration have been made, sores have 
broken out m tlie body politic. Where the constitution, as 
m the United States, is difficult to amend, extra legal 
organizations have grown up to remedy the sores. Biberty, 
moreover, does not de{)end on the mechanical separation of 
powers. Great Britain, where the organization of govern- 
ment is a complete negation of the theory, is one of the freest 
countries m the world. The United States, where the theory 
has been tried, is also a very free country, which 
Liberty points to the fact that freedom depends on 

Cau^es^’* f^nTors other than the separation of powers. 

Prceaknn de{iends on the s{)irit of {leople and 
their laws and institutions, not on the mechanism of insti- 
tutions themselves. In Britain, the rule of law secures 
freedom ; and America Tiorrowed the legal principles of 
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]3ritain. Both peoples are free m spirit, therefore then- 
institutions are free. 

A^ain, as John Stuart Mill points out m his Representa- 
five Govcnvnicnt , if every department were rigidly cut 
otf from every other department of government., 
department would be so jealous of the other 
tliat it would try to defeat its object. The result 
would be loss of efficiency. This argument would be parti- 
cularly true where an executive was opposed in political opin- 
ion to a legislature. Rither consciously or unconsciously the 
executive would not carry out the laws of the country 
according to the spirit in which the laws were passed. 

The theory, further, may prove actually harmful m 
practice. In the United States, the election of judges and 
executive officers has resulted m riiiK'h evil, and 
The Theory I elections were meant primarily to secure 
may even independence of the various branches of 

Harmful government. What has happened is that the 
individual citizens have suffered in order to test 
a theoiy The principle of separation may thus be actualh 
antagonistic to hlierty. 

Further, each department at once exercises all three 
functions. An executive officer has to judge in 
Combina- every act whether it is legal or not. Likewise he 

Functions many bye-laws. It is impossible to 

cut off any one function or any combination of 
functions from the others. 

Again, the theory leads to the mistake of the e(|uahty of 
the powers. The departments or “powers” are not e(juaL 
The legislative is su])erior . it makes the fraine- 
The work in which the rnachiner}^ o])erates. The 

not^Equal expression of the will must come before the 

movement of the hand; as Bluntschli says : “As 
the whole is more than any of its parts of members, so the 
legislative power is superior to all the other particular 
powers.” The supremacy of the legislative is particularly 
confirmed by its power over the purse. By its control over 
finance it limits and controls the executive, however theor- 
etically independent the executive may be. 

One ])oint of separation which the theory demands lias 
been adopted in the independence of the judiciary. How far 
the judiciary is actually independent will be discussed later. 



^58 


POLl^nCAL SCIENCE 


The theory of the Separation of Powers thus indicates 
only general tendencies. It is not an absolute law, and 
experience proves that, where it has been most 
Conclusion thoroughly applied, it has not f)roved satis- 
factory. The cause of its existence, the liberty of the people, 
does not depend on the rigid division of powers, but upon 
other things. 



CHAPTER XIII 


THE ELECTORATE AND LEGISLATURE 

1 . THEORIES OF REPRESENTATION 

We have seen that democracy is of two kinds, direct and 
mdirect. In direct democracy every citizen takes a direct 
part m making the laws of tlie stale; in mdirect 
Indirecr”^ democracy the citizens elect representatives to 
Democracy voice their opinions. Modern slates are mucli 
larger in area than tlie old Greek cilv states, and 
it is a physical impossibility for all citizens to meet togetlier 
to propose or discuss measures. Modern democracy rests on 
representation, the system by which citizens, instead of 
attending the law-making assembly themselves, elect others 
to act for them. 

In every modern state there is an electorate, the people 
who are qualified by the lav of I he state to elect members 
of the legislative assemhly. In modern demo- 
^ cracies there is considerahle variation in electoral 
laws. Jn some states theoretically every adult lias 
a vote; in others many are disqualified from voting. The 
tendency of democracy is to widen the electorate. “One 
man, one vote” is a central maxim of democracy, and m the 
most advanced democracies women are allowed to vote on 
equal terms with men. 

During the last century and a half an enormous amount 
has been written on theories of representation. Exercise of 
the vote, or suffrage, says one school, is an 
Theories of inherent right of every citizen m a state. This 
atton****” " theory owes its modern vogue to the theory of 
Rousseau that sovereigntv resides in the general 
will. This ^vas held by many leaders of the French Revolu- 
tion, who, however, did not put the tlieory into practice when 
they had the chance. The opposite sch ool ^s ays that only 
those should vote who can understand questions on 
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which they vote and^ are able to contribute somethin;:’' to the 
coiiiinon welfare. Xmong well-known modern enemies of the 
theory of universal suffrage may be mentioned John Stuart 
Mill, Lecky, Sir Henry Maine, Ih^ofessor Sidgwick, and 
Bluntschli. These writers are not enemies of democracy as 
^kldU-they are enemies of a particular type of democracy or 
of fiarticular tendencies in democracy. 

What we find in actual practice is a middle position. 
Those who hold that every citizen should have a vote must 
first define the word citizen. If the word means every able- 
bodied, sane, grown-iip individual who can understand the 
eh^mentary relations of things, and who by birth and loyalty 
belongs to the state m which he, or slie, votes, then there 
would he little to say against the theory of universal suffrage 
]3ut if the word citizen means merely residents in a jiarti- 
c'ular territory witliout owning allegiance to the state in which 
they live, then modern practice is against tlie theor\ . In 
modern states not every one is allowed to vote. (Jenerallj 
speaking, only those who know what they arc voting about 
are allow’ed to exercise the suffrage. Thus clnldren and 
lunatics are excluded. It is difficult to say, of course, wdien 
a jierson is grown up. Some are more intelligent than others 
at an earlier age, but what find is that for ah purposes 
each government recognizes an age of majority. T^rinors 
are not allowed to vote • similarly people of unsound mind, 
who cannot understand public questions, are universally ex- 
cluded. 

John Stuart Mill, in a weli-knowui passage in his Repre- 
sentative Government y voices the theory of the educational 
qualification thus : — “1 regard it as wholly m- 
i^ucationai fbat any person sliould participate m 

Qualifi- the suffrage without being able to read, write, 
Jolm”* and 1 will add, perform the common operations 
Stuart arithmetic. Justice demands, even when the 

Mill’s suffiage does not depend on it, that the means 

StY^ement attaining these elementary acquirements 

should be within the reach of every person, either 
gratuitously, or at an expense not exceeding what the 

poorest w^ho earn their own living can afford. If this 

w^ere really the case, people would no more think of 

giving the suffrage to a man who could not read, than of 
giving it to a child who could not speak; and it wmuld not 
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bn Hociety that would exclude liim, but iii8 own laziness. 
When society has not performed its duty, by rendering this 
amount of instruction accessible to all, there is some hard- 
ship 111 the case, but it is a hardship that ou^ht to be borne. 
If society has nei^lected to discharge two solemn obligations, 
the more impoid.ant and more fundamental of the two must 
be fulfilled first : universal teaching must precede universal 
enfranchisement. No one but those in whom an a priori 
theory has silenced common sense will maintain that power 
over others, over the whole community, should be imparted 
to people wlio have not acquired the commonest and most 
essential requisites for taking care of themselves, for 
pursuing intelligently their own interests, and those of the 
persons most nearly allied to them. This argument, doubt- 
less, miglit be pressed further, and made to prove much 
more. Tt would be eminently desirable that other things 
besides reading, writing, and arithmetic could be made 
necessary to the suffrage; that some knowledge of the con- 
formation of the earth, its natural and political divisions, the 
elements of general history, and of the history and institu- 
tions of their own country, could be re(|uired from all 
electors. But these kinds of knowledge, however indispensa- 
ble to an intelligent use of the suffrage, are not, in this 
country, nor probably anywhere save in the Northern United 
States, accessible to the whole people; nor does there exist 
any trustworthy machinery for ascertaining whether they 
have been acijuired or not. The attempt, at present, would 
lead to partiality, chicanery, and every kind of fraud. It is 
better that the suffrage should be conferred indiscriminately, 
than that it should be given to one and withheld from 
another at the discretion of a public officer. In regard, how- 
ever, to reading, writing, and calculating, there need be 
no difficulty. It would be easy to require from every one 
who presented himself for registry that he should, in the 
presence of the registrar, copy a sentence from an English 
book, and perform a sum in the rule of three; and to secuny 
by fixed rules and complete publicity, the honest application 
of so very simple a test. This condition, therefore, should 
in all cases accompany universal suffrage, and it would, after 
a few years, exclude none but those who cared so little for 
the privilege, that their vote, if given, would not in general 
be an indication of any real political opinion/* 



262 


POLITICAL SCIENCE 


Other 

Excluded 

Classes 

Criminals 


J^anknipts and criminals ^re excluded from the vote. 

The exclusion from the vote is not a part of their 
criminal sentence but the logical result of then* 
acts. People who cannot be honest or who will 
not obey the laws of the land cannot be expected 
to contribute to the public welfare by their votes. 

Tn some states government servants are excluded from the 
vote — particularly soldiers on active servicej^jarge bodies of 
men congregated together, servants of govern- 
ment”* ment, might unite to overcome the government; 
Servants influence of electoral excitement might 

undermine the discipline so necessary in an army. 

In most states government officials responsible for the 
conduct of elections are debarred from the vote. 
Officiahi Exclusion in their case is aimed at securing fair- 
mindedness and neutrality in the conduct of 


elections. 

A very common (fualification for the exei'cise of a vote 
is the projierty qualification. The theory underlying the 
property qualification is that only those who own 

Property ^ certain amount of property may fairly be 

Qualifi- regarded as having a stake in the country. One 
cation aspect of tills (juahfication is that only those who 

pay taxes should be allowed to vote. Jolin Stuart Mill, in 

his Represoifatwe Government , holds this view. “It is im- 
portant,” he says, “that the assembly which votes the taxes, 
either general or local, should be elected exclusively by those 
who pay something towards the taxes imposed. Tliose who 
pay no taxes, disposing by their votes of other people’s money, 
have every motive to be lavish and none to economise as far 
as money matters are concerned, and any power of voting 
posses.sed by them is a violation of the fundamental principle 
of free government, a severance of the power of control from 
the interest in its beneficial exercise.” 

If it is true that only those who pay taxes should 
be electors, modern democracy holds it equally true that there 
should be no taxation without representation, 
^^tion jf an individual pays taxes, it is now recognized 
Repreient- ^ right to liave a voice in legislation, 

ation It will be remembered that this principle was the 
basis of the American War of Independence. *** 

In modern democracies the control of national finance lies 
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usually in the lower house of the legislature, i.e., the house 
which IS elected directly by the people. In Britain, for 
example, the House pf Lords has no voice in the annual bud- 
get, so that iiTa sense, although the Lords compose a legis- 
lative chamber by themselves, they really are unrepresented 
in financial matters. 

Sex Another test, which is now rapidly disappearing 

Qualifica- is sex. Only in recent years have women been 
allowed to vote. y 

The actual practice of modern governments will he seen 


^ ^ in the analysis given in later chapters of the con- 

PractiTe stitutions of several states. The actual laws pre- 
vailing may be shortly summarized here • — 

1. In the United Kingdom, till 1918, the laws governing 
suffrage were exceedingly complex. So complex were 
they that no one save those whose special 
United pretended to know their details. In 

Kingdom fhe systeui was simplified by the passing of 

the Representation of the People Act, which’ 
introduced an approximation to universal manhood suffrage. 
This measure, however, allowed only a limited system of 
female suffrage. In 1928 the franchise was again altered, 
by the Representation of the People (Ecjual Franchise) Act. 
Under this Act, which assimilated the franchise for men 


and women for both parliamentary and local Government 
elections, any person is entitled to be registered as a parlia- 


mentary elector who is twenty-one years of age and is 
not subject to any legal incapacity. Persons must have 
resided or occupied business premises of an annual value of 
not less than ten pounds in the same parliamentary 
borough or county, or one contiguous thereto, for three 
months before they may be registered as electors. Every 
elector must be registered. No elector may vote in more than 
two constituencies, and the second vote must rest on a differ- 


ent qualification from the first one. Certain classes are ex- 
cluded from the franchise, e.g. peers, minors, aliens, bank- 
rupts and lunatics. 

2. In France, universal manhood suffrage exists, save for 

„ lunatics, convicts, etc,, and men on active 

France ...^ , 

military or naval service. 

3. In the late German Empire, there was a near 
Germany approach to mauhood suffrage. The age limit 
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was twenty-five, not, as in England and the United States, 
twenty-one. In the individual states of Germany there was 
no unity of system. The most notable of all the systems was 
the three-('lass Prussian system. One-third of the electors for 
the popular assembly (Landtag) was chosen from 'the 
three classes arranged according to "^e amount of taxation 
[laid. In tin's way the rich classes had a much greater repre- 
sentation than the poor.’ According to the new German 
Constitution all Germans, male and female, over twenty 
yea IS of age have a vote. 

4. In the United States there are two grades of elections 
— one for the federal legislature and the other for the state 
Th U ’ d House of Representatives, 

States”*^ which is the federal lower house, is composed of 
members who are entitled to vote for the state 

legislatures according to the laws of the individual states. 

By various amendments to the Constitution, disqualifications 
on the grounds of race, colour or sex have been removed, 
and, in thecu’v, it may be said that the electorate is composed 

of citizens, male and female, of over 21 years of age. To 

tliis general statement, however, there are several qualifica- 
tions, as there is considerable variation in the detailed rules 
of individual slates. In some there is a property (jualifica- 
lion • in others an educational test. Rome states insist on 
definite naturalization before an immigrant is allowed to 
vote; some require residence for a minimum period, and in 
oth.ers only a declaration of an intention to become 
naturalized is necessary. By the nineteenth amendment to 
the Constitution, carried in 1920, women have tlie right io 
vote for both the federal and the state legislatures on the 
same terms as men. 

5. In India the electorate for the Provincial legislatures 
was considerably widened by the Government of India 
Act of 1919. Generally speaking, every person is 
*”‘***^ entitled to have his name registered on the 

electoral roll of a constituency who has the qualifications pre- 
scribed for an elector of that constituency, and who is not 
subject to spedfied disqualifications, e.g. : — (a) is not a 
British subject, (h) is a female, (c) has been adjudged by a 
competent court to be of unsound mind, (d) is an undis- 
charged bankrupt or (e) is under twenty-five years of age. 
Some of these disqualifications, e.g. sex, are removable with- 
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out fresh legislation. The qualifications of an elector for a 
general constituency are generally based on — (a) community, 
(b) residence, and (c) occupation of a building, or payment 
of municipal or cantonment taxes, or rural rates or cesses, or 
payment of income-tax or the holding of land, or tlie receipt 
of a military pension. 

2. ELECTORAL DISTRICTS 

In order to elect members of a legislature in a modern 
state it js necessary to subdivide the country into electoral 
areas. Theoretically there is no reason why all 
of^/ifredr^” representatives should not be chosen from the 
('ountry at large, but in practice, except when 
states are very small, it has been found difficult for electors 
to have sufficient knowledge about candidates in a large area 
to vote intelligently for them. Modern states, therefore, are 
usually subdivided into areas for electoral purposes. These 
areas are fixed as a rule according to numbers, but it may 
happen that district limits fixed for other purposes, such as 
local or municipal government, mav be adopted. These 
areas should be as equal in population as ])osRible. With 
modern industrial and commercial conditions population 
chances verv qnicklv, and it is often found that where 
originally electoral districts were equal in number, now, 
owinq perhaps to the rise of a new industry in a hitherto 
agricultural area, or to the decay of an industry in a hitherto 
industrial area, the population has completely changed. In 
almost everv state there are examples of this, wliich lead to 
very glaring discu’epancies between the number of electors and 
number of representatives. For electoral areas, therefore, fre- 
(juent revision is necessary. This is called Redistribution of 
Seats, whereby seats may be abolished in one area and added 
in another area. In countries with a rapidlv growing popu- 
lation periodical revision is very necessary. This revision may 
not only necessitate redistribution of seats but an actual in- 
crease in the number of representatives, unless a new basis 
of members is adopted. 

Tn most countries every ten years a census is taken, and 
the best way to decide distribution is to follow 
census. Tn the United States, the basis of 
representation according to numbers shifts from 
census to census, Thus after the census of 1010 tliere was 
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one representative to about every 210,400 inhabitants. In 
(ireat Britain periodic* Bedistribution Acts are passed (the 
last was passed in 1928) by which tlie ine(|ualities resulting 
from changes in tlie jiopiilation are rectified as far as possible. 

In the actual making of electoral districts there are two 
leading' methods. One is to subdivide the total area into as 
many distri(*ts as there are i*epresentatives to be 
chosen, one membei' to be chosen from each. 
The other is to make a smaller number of areas 
from ea(*h of which several membei's are chosen, 
the number from each beino' proportionate to the 
size of the distri(*t as compared with the total 
number of members to be chosen. The first of 
these methods is known as the single district 
system, or, in French, the scrutin d'arrondisseinent 
(voting by arrondissement, or district). The other is the 
general ticket method, or in French, the scrutin de Hstc (list 


Methods of 

Making 

Electoral 

Areas : 

Single 

District 

and 

General 

Ticket 


voting). 

In actual practice most states favour the single district 
method, altliough in many both systems have been tried at 
various times. In (ireat Britain the single district .plan is the 
general rule, but some larger constituencies return more than 
one member. In France the single district was adopted 
at first for the Chamber of Deputies, but in 1885 it was 
abolished for the general ticket method, which in 1889 was 
abolished in favour of the single district plan formerly in 
vogue. In 1919 the scrutin de liste, with proportional 
representation, was again adopted, to be replaced in 1927 by 
the scrutin d' arrondissement . In Italy the general ticket plan 
was adopted in favour of the single district system in 1891, 
and in 1928 the whole country was made one electoral area. 
Where proportional representation has been adopted, the 
general ticket method necessarily prevails. In municipal and 
local government elections there is the greatest variety. Often 
where the single district method is adopted for central govern- 
ment the general ticket method is adopted for local govern- 
ment, and vice versd. 

The advantages of the single district plan are several. 
In addition to performing his duties as a legislator for the 
whole state, the member chosen also knows the particular 
needs of his district, and brings these before the central 
government. In all systems of government, however great 
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may be the decentralization, the sanction of the central 
government is necessary for many types of work. Thus in 
(Jreat Britain the Ministry of Health possesses 
^^the”***** powers of sanction, and district members are 

Single useful in helping to secure it. Not only so, but 

District for local purposes sanction is sometimes necessary 

from Parliament itself. Bills of this type are 
usually non-contentious, but the local member must guide 
them through the House of Commons. 

Another advantage of the district method is that the 
member is known to his constituents : often the member is 
either a native of the area or has lived in the area for a con- 
siderable period. In this way the electors come to know 
their member, a fact which in Great Britain especially is im- 
portant bei'ause re-election of the sitting member is 
common . 

Another advantage of the district method is that it 
secures a reasonable balance of interests, especially where 
there is strong jiarty organization. Where the general ticket 
method prevails, the stronger party can secure all the seats, 
but in the single district, minorities have a chance of 
representation. Agricultural areas, for examjile, may secure 
representation, whereas in the general ticket plan it may 
easily happen that, m highly industrialized (*ountries, the 
town interests will always outvote the rural interests. The 
district method tiuis secures variety in representation, and 
as siK'h IS a better method of representing the wull of the 
people than the general ticket method 

Another advantage of the single district plan is simplicity 
of organization and ease in counting votes. 

The disadvantages of the single district plan are, firstly, 
the fact that population changes rapidly and the basis of 
representation may become unjust. This can be 
Disadvan- remedied by frequent revision of areas. This 
DUtrict defect applies eijually to the general ticket 

Method method. Secondly, it is often said that election 
by single districts leads to particularist views in 
politics. To secure votes members tend to look after local 
interests more than general interests. This is more an 
academic than a real argument, as local interests tend more 
and more to become matters for local bodies, and members 
of the central legislature are judged by the electors according 
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to the opinions the members hold on matters of general 
policy. Members do look after local interests, bnt in modern 
governmental organization, this, far from being a defect, is 
a positive advantage of the district plan. Thirdly, the 
single district ])lan, it is said, restricts the choice of 
the electors, with consequent loss of man-power in the legis- 
lative assembly. Here, again, facts prove the argument falla- 
cious. Most electoral areas may choose their candidates as 
they wish. Where, as in some municipal elections, the 
candidates must reside in their electoral areas or wards, a more 
general method of election may secure better men, but in 
central politics, electors, as in Britain, may choose any one 
they please. Often^dhe member is a native of or resident in 
the electoral area, but in that case he is usually one of the 
most prominent inhabitants. But frequently it hayipens that 
non-natives or non-residents are elected. Tn modern demo- 
cracies, where every man and woman is educated, it is not 
easy for second-rate men or women to be elected. The normal 
cavic sense of the people is strong enough to prevent inferior 
men from even contesting elections. 

The single distrud plan has proved a fairly satisfactory 
basis of election, ddiat it has drawbacks is obvious, but all 
plans of representation have drawbacks. The 
Conclusion district method requires careful control 

and management, especially in jieriodical revision, to pre- 
serve the balance of numbers. On the whole it is the most 
favoured electoral method for central government at the 
moment, though the general ticket plan, with proportional 
representation, is making rapid headway against it. Tn local 
government a combination of the single district and general 
ticket methods seems to he most satisfactory. 

In all democratic elections the principle of the ballot, or 
secret voting, has come to be recognized. The ballot, both 
in principle and procedure, may best be explained 
The Ballot the following extract from the English Ballot 
Actof]A72:— 

“Tn case of a poll at an election the votes shall be given 
by ballot. The ballot of each voter shall consist of a paper, 
showing the names and description of the candidates. Each 
ballot paper shall have a number printed on the back, and 
shall have attached a counterfoil with the same number 
printed on the face. At the time of voting, the ballot paper 
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shall be marked on both sides with an official mark, and 
delivered to the voter within the polling station, and the 
number of such voter on the register of voters shall be 
marked on the counterfoil, and the voter having secretly 
marked his vote on the paper, and folded it up so as to con- 
ceal Ins vote, shall place it in a closed box m the presence 
of the officer presiding at the polling station. 

After the close of the poll the ballot boxes shall be sealed 
up, so as to prevent tlie introduction of additional ballot 
papers, and shall be taken charge of by the returning officer, 
and that officer shall, in the presence of sucli agent, if any, 
of the candidates as may be in attendance, open the ballot 
boxes and ascertain tlie result of the poll by counting the 
votes given to each candidate, and shall fortliwith declare 
to be elected the candidates or candidate, to whom the major- 
ity of votes have been given.” 

d, MiriHODS OF VOTING AND rKOBLFMS OF SUFFRAGE 

Jn all systems of eleidjon, the candidate chosen is 
the one who receives the majority of the votes cast. But it 
IS clear that if A.Tl.Cb and X.Y.Z., two candidates 
^nority legislative assembly who represent opposed 

ation^*^” " political idcas, receive respectively 5,f)00 and 
4,999 votes, the 4,999 voters will not be represent- 
ed as tlic'v wish. A.B.C. is elected by a majority of one, 
but he cannot be said to represent all the voters in 
his. constituency. 

Many political thinkers liold that no true democracy can 
exist where mere majority election of this type iDrevails. 

Lecky and John Stuart Mill, in particular, are 
strong advocates of minority representation. 
Statement his Representative Government devotes 

considerable attention to this aspect of the 
representative system. “A completely equal democracy,” he 
says, “in a nation m which a single class composes the 
numerical majority, cannot be divested of certain evils; but 
those evils are greatly aggravated by the fact that the demo- 
cracies wdiich at present exist are not equal, but systematic- 
ally unequal in favour of the predominant class. Two very 
different ideas are usually confounded under the name 
democracy. The pure idea of democracy, according to its 
definition, is the government of the wdiole people by the 
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whole people, equally represented. Democracy, as com- 
monly conceived and hitherto practised, is the government of 
the whole people by a mere majority of the people, ex- 
clusively represented. The former is synonymous with 
the equality of all citizens; but strangely confounded with 
it IS a govei-nment of privilege, in favour of the numerical 
majority, who alone possess practically any voice in the 
state. This is the inevitable consequence of the manner in 
which the votes are now taken, to the complete disfranchise- 
ment of minorities,” and, after saying that the majority will 
prevail in a representative body actually deliberating, he 
goes on to say : “But does it follow that the minority should 
have no representatives at all? Because the majority ought 
to prevail over the minority, must the majority have all 
votes, the minority none? Is it necessary that the minority 
should not even be heard? Nothing but habit and old 
association can reconcile any reasonable being to the need- 
less injustice. In a really equal democracy, every or any 
section would be represented, not disproportionately, but 
proportionately. A majority of the electors would always 
have a majority of the representatives; but a minority of the 
electors would always have a minority of the representatives. 
Man for man they would be as fully represented as the 
majority. Unless they are, there is not equal government, 
but a government of inequality and privilege : one part of 
the people rules over the rest : there is a part whose fair 
and eijiial share of influence in the representation is withheld 
from them, contrary to all just government, but, above all, 
contrary to the principle of democracy, which professes 
equality as its very root and foundation.” 

Many expedients have been suggested for the representa- 
tion of minorities, the most important of which is propor- 
tional representation. The aim of proportional 
Methods of representation is to give every division of 
^present- among electors corresponding re- 

ation: presentation in national or local assemblies. 

Propor- A distinction is sometimes drawn between 
Represent- P^’^portional representation and minority 
ation representation. / The latter gives representation of 

some kind to minorities, wliereas proportional re- 
presentation gives representation in proportion to voting 
strength. 
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The scheme most commonly connected with proi>ortional 
representation is called the Hare or Andne system. This 

The Hare proposed m 1851, by an Enghsh- 

SyitenT*^^ mail named Thomas Hare, in a book called 
the Election of Representatives. It was strongly 
supported by John Stuart Mill (in his Representative 
Government) , by Lord Avebury, Lecky, and Lord 
Courtney. Jt was introduced into Denmark in 1855 by 
Andras. 

There are many variations of the Hare system, but they 
all have the same underlying principle. The scheme is also 
known as the preferential system , or transferable vote 
system. The basis of it is that each electoral district 
or constituency shall have a minimum of three seats. No 
maximum is necessary. Lord Courtney suggested a fifteen- 
rnembered constituency as a reasonable limit. The candi- 
dates stand on the “general ticket” (or, in French, the 
scrutin de Iiste). The elector may vote for only one candi- 
date, or for a limited number, and on the ballot paper he 
may write also 1, 2, 3, or more, indicating his first choice, 
second choice, and so on. To secure election the candidate 
need only have a certain number of votes. The number is 
fixed by dividing the total number of votes cast by the number 
of seats vacant. This number (known as the “quota”) 
secures election as soon as a candidate reaches it. At the 
first count of votes, only first choices are taken into account. 
As soon as a candidate receives a sufficient number of first 
choices to give him the “quota” necessary for election, he 
receives no more votes. The surplus votes which otherwise 
would have gone to him are given to the second choices. If 
these second choices do not bring up the necessary 

number of candidates to the electoral quota, then the 

third choices are counted, and so on till all the seats are 
filled. 

Proportional representation has made rapid progress in 
recent years in both central and loi\al Government. It has 
also been used in some provinces or “states” of federal unions, 
though not adopted for the federal unions themselves. 

It is also m vogue in certain constituencies in 

India. 

In some countries, e.g. Finland, a special type of propor- 
tional representation is in force, known as the list system, by 
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fwhi-ch candidates are grouped in lists, and all votes given to 
I L* t ii^dividual candidates on tlie list are counted first 
; syg^em*^ votes for the list itself. Each voter may cast 

as many votes as there are seats vacant, but he 
cannot give more than one vote for one candidate. The num- 
ber of votes necessary for election is, as m tlie Hare 
system , decided by the total number of votes cast by each 
^ party and is then divided by the electoral (]uota, which gives 
J the numlier of seats to wliicli each party is entitled. If there 
IS any deficiency, it is made up by the parties which have 
the largest fractional quotas. 

In spite of the evident reasonableness of the principle of 
pro]X)rtional I’epresentation it has not found universal favour. 

It was proposed in the draft of the Bouth African 
Arguments constitution, but ultimately given up. It was 
against pioposed and rejected m England in J918. Ilie 
Proper- chief difficulty of proportional representation is its 
Represent- Where constituencies have a large 

ation number of seats, the minds of electors may 

bec'ome confused. Thus in Belgium the largest' 
constituency has twenty-two members, and electors find 
It difficult to sort out their various choices. The pro- 
I'ess of counting is also ver\ diflicuK. The practical 
difficulties of the scheme have hitherto prevented its 
wide adoption. Eeceiitly proportional representation has 
been strongly supported as a means of countering tlie 
claims of small minorities, sucli as Trade-Unions, to 
control Government. By proportional representation such 
minorities would be placed m their iiroper perspective m 
the voting strength of the country. At present they claim 
to represent the whole of one class of men and women; 
yvhereas actually they may represent only a minority 
bf that class. Over a whole country it would make the re- 
sult of elections correspond more closely with the actual public 
opinion of the time. 

Borne writers point out that minority representation of 
tins kind lends to produce a type of “minority thinking” 
resulting m class prejudice «ind class legislation. Not only so, 
but it IS argued that, by such schemes, the ablest men in 
the country are excluded by those who pander to a 
particular class. It may also be mentioned that the 
supporters of the Hare scheme argue that it makes more 


of countering tlie 
Trade-Unions, to 
representation such 
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room for able men, insomiieh as, though party supporters 
give their first choice votes to their own candidates, they 
give their second choices to the best men of other 
parties. 

The chief argument against minority rejiresentation in 
general is that by dividing up political opinion it encourages 
sectarianism in politics at the expense of the general welfare. 
Ultimately minorities have only one right — the right to 
convert themselves into majorities. If their opinions are 

acceptable to otliers, ^^they may he able to convert 

these opinions into actual law. If, however, minorities were 
represented there would be no end to subdivisions in society. 
Further, sometimes an opinion is unfitted for tlie times m 
which it IS voiced but may be adopted under other conditions. 
It might also happen that any set of what is known as 

“cranks”, people who hold ver}' peculiar opinions, might de- 
mand representation. Government by discussion depends on 
the power to convince. 

Other methods of voting have found favour for the 

representation of minorities. The Limited Vote system 
provides a method of securing minority, but not 
LUnited proportional representation. The limited vote 
Vote^ system requires a constitnencv of at least three 

System members. The voter in the district is allowed a 

smaller number of votes than there are seats, and 
he may not give more than one vote to any candidate, ^f there 
are five seats the voter may be allowed only three votes, the 
minority thus having a reasonable chance of getting two 
seats. In practice refiresentation is secured only for fairly 
large minorities, and that is unsuitable for a party system 
where there are three or more parties. This method has been 
used at various times by Great Britain, Italy and Japan for 
elections to lower houses, but it no longer prevails. It is 
still in vogue in some countries, but it is not generally 
used as a prevailing method foi* parliamentary election. It 
is used for special purjioses, e.g. in Brazil, for constituencies 
with three to five seats, m both local and national 
elections. 

Other methods that may be mentioned are, substitute 
voting, by which (candidates may cast surplus votes, that is, 
votes over and above what is necessary for election (the 
electoral quota), and insufficient votes, those under the 

18 
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elec‘loral quota, and thus fill up the places iiot filled b}/ the 
Substitute the electors; and proxy voting, l)y 

Voting: whicli a representative may cast as many 

Proxy votes as he receives multiples of the electoral 

quota. 

The cumulative vote system allows each elector to have 
as many votes as there are seats vacant, and to cast his 
votes as he wishes. Thus if them are five 
Vote'**^*'^^ representatives, he may ^ive all his five votes to 
System member, or four to one and one to another, 

and so on. This system, known pojinlarly also as 
“plumpino”, when all votes are ^iven to one candidate, 
is successful in ^ivin^ rejii’csentation to small minorities. 
These minorities must be well organized in order to ensure 
the election of their candidate. The cumulative system does 
not secure proportional representation, and it is wasteful in- 
somuch as candidates for minorities often receive far more 
votes than are necessary to elect them. The system is in 
vo^ue chiefly in local areas, when different interests reijuire 
representation, ddius in the old Scdiool Board in Scotland, 
It enabled ^rnall communities representing the Komaii 
('atholic and Scottisli Episcojial church interests to secaire re- 
presentation, and it frequently happened that the candi- 
dates for these minorities, though the minorities were 
very small, were returned at the top of the list. In this 
way the system engendered sectarian ill-feeling and 
strife. 

Another plan for securing a just electoral system is tlie 
second ballot. Where there is one seat and only two 
candidates, the simple majority system is 
Second sufficient, blit wdiere there are more than two 

Ballot candidates it may happen that the candidate 

elected may secure only a relative majority, not 
an absolute majority. ' Thus in a three-cornered election A 
may receive 5,000 votes, B, the second candidate, 4,000, and 
C, the third candidate, 0,000. A has secured a majority over 
B and (\ but B and C’ between them have 2,0()() more votes 

than A. Tlie second ballot makes a new vote necessary 

between A and B, C drojipmg out of tlie contest. Those 
who voted for C may then redistribute their votes, and if 
they all voted for B, then B, not A, would be elected at the 
second poll. 
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The second ballot (there might be a third or further 
ballot where tliere were many seats) secures a more just 
reflection of tlie opinion of the electorate where three or 
more candidates seek election. In pre-war British elections 
it often happened that Liberal, Labour and Conservative 
candidates contested a single seat, and the Conservative 
candidate succ-eeded because the general or progressive vote 
was s})lit between the Liberal and Labour candidates. The 
second ballot, of course, does not secure proportional 
representation. 

In many countries there are arrangements which allow 
for the representation of special classes or interests. The 
most notable modern example is pre-war Prussia, 
atton^o^”*" which electors were divided into three classes 
Interests according to the amount of taxes paid. To each 
class was given a third of the seats in the 
Assembly, so that the richest class, wdnch had fewest 
members, had the same representation as the jioorest class, 
which was most numerous. The class system prevails in tlie 
composition of upper houses, such as the British House of 
Lords. The British system is the historical descendant of 
whal used to be univei'sal repiesentation by classes. In the 
early stages of representative government in the mediaeval 
and early modern world there used to be three classes or 
“estates”, each of which had iis own representatives. The 
French parliamentary organ was known as the States- 
(leneral, and the origin of both the British Houses (Lords 
and Commons) is, both in name and fact, due to class 
representation. The old classes were the nobility, clergy and 
commons, and the House of Lords is really the descendaiil 
of the greater nobles and clergy, and the Plouse of Commons 
of the lesser nobles and common people. Kepresentation ot 
interests, known as communal representation, prevails in 
India. 

Class representation is objectionable from many points 
of view. In the first place, it is impossible to draw a satis- 
factory line of distinction between one class and another for 
purposes of representation. Secondly, if each trade, profes- 
sion and industry were to be represented, the legislative 
assembly would be an assembly of individual interests, 
not of the common welfare. Bach class would be at variance 
with every other class. The best way of securing class 
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representation is for the government to ask the views of 
classes or interests before tliey make laws which alfect 
them. 

By means of plural voting certain individuals receive 
more than one vote. Tims men with siilKcient property m 
more than one electoral area — if property is a 
VoSng qualification — mav vote in each area in whicli 

they are (jualified. This is possible only where 
the areas are sufficiently near each other to allow tJie 
candidate to go from one place to another m time to vote. 
Sometimes the (jualification for plural voting exists but is 
neutralized by elei'tions being held on one day, thus 
preventing one man from rec'ording votes in widely scattered 
constituencies. 

Another form of plural voting is what is known as the 
“weighted” vote, which was strongly sup])orted by John 
Stuart Mill. Weighted voting means that the 
w^- u A P^^''‘’t)ns who have greater interests at stake or 

Vole* ^ persons better (jualified to vote receive more 

votes than those less (jualified or who have 
smaller interests in the countrw One type of this is the uni- 
versity vote, by which a university graduate receives a vote 
as a university graduate in addition to a vote on other grounds. 
It may be argued that rich men have more interest in elections 
than poor or that the more educated are better fitted to voice 
their o])imons than the less educated. Against this are the 
arguments that the poor have more need of protection, and 
that the educated classes are as much ruled by self-interest as 
the uneducated. 

The chief difficulty in weighted voting is the absence 
of any standard of judgment. Thus, while a university 
graduate may receive a special vote, the civil 
Difficulty engineer or architect, wlio is as highly (jualified 
^Weighing” particular branch of work, may justly 

Votes complain that he has no extra vote. It is 

absolutely impossible for any man, Jiowever wise, 
to “weigh” the claims of either financial or intellectual 
interests. Everyone, for example, who was left out of the 
educational added vote, would justly resent the omission if 
he were an efficient man at his own vsork. Jn countries 
where everyone can read and write, it is impossible to say 
that a graduate school teacher des-erves two votes and an 
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efficient coal miner only one. Not only so, but against the 
statement that an em])loyer should receive rnoie votes than 
an employee, it may be said that the employee may be more 
interested in political matters and have a belter under- 
standing of them than his employer. A “weighted” system 
would give satisfaction to few. 

An actual example of plural and “weighted” voting 
exists in J^elgium. Every, iniile citizen of twenty-five years 
of age and above is allowed one vote. An additional vote 
IS allowed to certain landowners and to men of thirty-five 
years of age and ovei* if they pay five francs in taxes and 
have legitimate children. Two additional votes are allowed 
to male citizens of twenty-five years of age and over who 
receive certain ediKaitional certificates, or v\h() hold certain 
offices. No one has more than three votes. 

It is sometimes held that each citizen (jualified to vote 
should be compelled to vote. In Spam and Belgium there 
is actually a legal obligation on citizens to vote; 
Compul- certain punishments follow failure to do so. 

VoUng Few governments, however, compel electors to 

vote. Tf an elector does not vote, it may be 
taken for granted that the country is better without his 
vote/ Tf he did vote lie might vote wrongly, or vote for a 
candidate because of a bribe. Ft is the moral duty of every 
citizen to interest himself m afiairs of government, but to 
compel voting by law would be to take away the v stimulus 
rising from the public gcx)d. - Compulsorv voting, however, 
teaches the (utizen his dutv, and wliat is compulsory in one 


geneiation may become moral duty m the next. 

The (jiiestion of female suffrage has solved itself. Half a 
r'entury ago, John Stuart Mill’s book on The Subjection of 
Wonen was c'onsidered far bevond its times, yet 


Female 

Suffrage 

would be 


IMill himself prophesied that before a generation 
had passed the political disabilities of women 
removed. Though not literally correctv as to time. 


he was correct in principle. One by one the democracies of 
the modern world have admitted women to the vote, the last 
notable example being Great Britain, in 1918 and 


1928. 

The (juestion of female suffrage has been, like all 
innovations, hotly debated. In favour of women’s suffrage 
it IS held that sex is no criterion for giving the vote. 
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Where women are educated in the same way as men, where 
they have proved intellectually ht for the exercase 
of the vote, it is ridiculous to refuse it. History 
Against shows US examples of great queens, authoresses 
and social workers why should women such as 
these be debarred from the vote when relatively ignorant male 
labourers are given the privilege? Women need protection 
against unjust legislation. Up to now laws have been made 
for men by men, and women have been subjected to many 
civil disabilities. To remove those disabilities women must 
be represented. 

Women have proved their value in public life in local 
bodies — for women, illogically enough, in many states liaye 
be^n, allowed votes in local government but not in central 
government. In Australia, and other countries, where 
women vote on equal terms with men, they Iiave not exer- 
cised any sinister influence/' Tt might be proved that the 
advent of women into |X)litics has helped to purify ])ubli(* life. 

The usual argument against woman’s suflrage is that 
political life is not woman’s proper sphere, iind lo entice her 
from her home is to endanger luu’ proper fundions as a wo- 
man. It IS argued too that women cannot serve in tlie 
army, and that the suffrage depends really on the ability to 
serve as soldiers. It is also argued tliat to allow women to 
interest themselves in politics may bring d^'seord into the 
home.' It is also said that wmnien do not deserve llio vote 
because the majority of tliern do not want it. 

All tliese arguments are somewhat puerile. T^xpcrience 
has yiroved that women can both vote and fulfil their 
functions in the home. The Great War has ])roved that 
wmmen, as nurses and workers in all kinds of employment, 
are as necessarv as soldiers in wuir, and in Russia there w’ore 
even female battalions. That the granting of the vote to 
women wall bring discord to the home is as Iriu' of the man 
as of the woman, and that women do not interest themselves 
in politics is untrue, and even if it were true it was equally 
true of many men enfranehised /by the Reform Ads in 
England. In advanced democratic countries, rnoreover, 
women are recognized as legal persons whh similar rights to 
men. In the West only in comparatively recent years hawe 
the many medi^^val legal disabilities been removed in the 
case of women, and with their increasing legal status there 
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follows a natural deinajul for a recognized civil statuB. For 
many years in western countries women were regarded as 
unfitted not only for civil riglits, but also for education; but 
the spread of universal and (compulsory education to both 
men and women has completely altered the previous notions 
on female sidlrage. For many years now women have proved 
their capacity not only for exercising minor civil privileges, 
but for holding high and responsible offices; and the jiroof 
of this capacity has broken down the old prejudice against 
granting them the right to vote. 

The various devices which have been proposed for voting 
all go to sliow that a representative system of government 
can only approximately represent the will of the 
Represent- people. No scheme of election can be perfectly 
ationan satisfactory. Direct democracy allows every 
opinion to be lieard, but even in direct demo- 
Instrument ciacics the laws must be made by majority votes. 

No satisfactory method can be devised to give a 
due position to every phase of political opinion. But it 
is questionable if every type of opinion deserves representa- 
tion. Many individuals hold theories which they consider in 
practice would be the salvation of society, but however good 
these opinions may be when judged by absolute knowledge, 
they may fail (‘ompletely to appeal to the common con- 
sciousness of the time. There will always be unheard 
minorities. If they wish to be heard they must coDvm(*e 
others. If a man witli a new message is able to convince 
otliei’s, tlien m time his opinion will be regarded as better 
than otluw opinions. 

Tlie electorate increases with importance as democracy 
advances. So important is it, that it is sometimes looked 
on as a special branch of government. In modern legislation, 
and, where election prevails, in both the executive and tlie 
judicial departments of government, the electorate is the 
continuous “power behind the throne”. Though it does 
not actually legislate, it ultimately controls legislation, and 
consequently both the exeention of and tlie interpretation (d‘ 
the laws. For the success of demooracy'^it is essential that 
the electcn’ate should be as highly educated as piossible, and 
in modern dem(x;racies we actually find that education 
always ranks very highly as a basis of government. Only by 
education (m its widest sense) can the people attain the 
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necessary enlightenment, mental and moral, which guaran- 
tees democracy against its terrible enemies, ignorance and 
jiassion. 


4. INDIRECT EliECTION 

In some states election is indirect. In direct elections the 
electors choose representatives by individual voting ; but in 
indirect election the electors choose an inter- 

IndVect**^ inediary body which ultimately chooses the 
Election representatives. Indirect election prevails in 

few states. In France the second Cliainber 

(Senate) is elected by electoral colleges in the dejiartinents. 
Theoretically indirect election liolds for the presidency of the 
United States, though to all intents and purposes the election 
is now direct. The old Prussian three class system was in- 
direct. 

Indirect election helps to dieck popular jiassion. Where 
electors do not have the final choice there is likely to be a 
filtering of popular feeling. Those elected by the 
Ind*rect <^l^<^'lors may be expected to be freer from the 

Election waves of passion than the electors themselves. 

The intermediate body, too, may also be ex]>ected 
to contain men of more intellectual force than the average 
elector. I^lie system introduces the element of delay in 
elections, whicli means that the final election is more passion- 
less and calculated than is direct election. 

The system was tried in Prance after the Pevolution till 
1830, when it was abandoned for dired election, save for 
the Senate.'/ Lower houses are elected directly, and many 
publicists support indirect election for second chambers. 

Such indirect election is more likely to secure men of mature 
judgment and more conservative temperament, both of 
which are qualities of prime imjiortance in second chambers. 
In modern democracies, with yiarty systems, the lower houses 
are usually elected on a party basis, and the indirect system 
has been supported as a means to avoid jiartv eledions in 
second chambers. 

Where, however, the partv system is highly developed, 
the indirect elections are likelv to become party elections just 
as are direct elections. An excellent example of this exists 
in the elections for the President of the United States, 
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wliere the party system, in spite of indirect elections, is 
supreme. 

The ^:;reatest argument against indirect election is that it 
tends to make the people apathetic. In direct elections each 
representative feels that his vote counts for 
a*ai^*”** something, because the representative chosen by 
Indirect const itueiK^y is a member of Parliament. 

Election Where his vote is only for an elector to elect the 
member of Parliament, tlie citizen cannot but 
feel that his vote is comparatively unimportant. He is not 
sure how the intermediate elector may act, and his interest 
will naturally he lukewarm. In modern democracy if direct 
eledions excite popular passion, they also stimulate interest 
in fxihtical alfairsy It is for these reasons that the system 
of direct election has been adopted for the Indian Legislative 
Assembly and Pound! of State in preference to the system 
of indirect eledion which prevailed under the Indian Act of 
1909. It may be said that if an elector may elect an 
elector he may also elect a representative directly. There is 
not the same objection to indirect election where it co-exists 
with direct election, as in France. The interest of 

the people is ke])t alive by the direct elections for the 
popular house, while the indirect elections for the Senate 
help to introduce those elements of reason and passion- 
less ('onsidenition which are so important in second 
chambers. 


5. LENGTH OF OFFICE AND INSTEUCTED EEPEESENTATION 


rnieht 

name. 


The purpose of representation is the expression of the 
will of the people In order to secure this, it is necessary 
to ])rovide means wherebv chan^^es in popular 
Opinion* *" opinion may be represented in legislatures. 

Were representatives elected for life, it 
easily happen that they were representatives only in 
not in fact. The term of representation therefore must he 
definite. The term varies from conntrv to country, and also 
in the same country accordin«: to the type of body elected. 
In Great Britain, for example, the maximum statutory 
length of tenure for the House of Commons is five 
years, but in local elections three years is a common term. 
Four or five years are the most favoured terms in modern 
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legislatures. In second chambers tenure is usually longer. In 
the House of Lords tenure is hereditary and for life; but iji 
elected second chambers tenure is usually longer than in 
popular assemblies. 

Annual elections, it is sometimes held, are necessary 
for a real test of popular feeling. The objections to annual 
elections, however, are overwhelming. In the 
Elutions place, there is no real necessity for them. 

Popular opinion changes ([uickly, it is true, but 
not so quickly as to justify the dissolution of the legislature 
every year. Normally the legislative process extends over a 
considerable period, and there is ample time for the legis- 
lature to consider the opinions of the people as expressed on 
the platform, in the press, in memorials, and such like. 
Annual elections, moreover, would seriously interfere with the 
work of legislation. Tn the short space of a year few 
important measures ('ould be passed, and to elect new legis- 
latures every yeai would mean a certain unwillingness on 
the part of a legislature to start measures which it might not 
be able to pass finally or which it might have to submit to 
the next body. The loss of energy and time would be 
enormous. Apart from these objections, there is the most 
serious drawback of all, namely, the repeated excitement 
of the people caused by elections. Tn modern democracies, 
with party government, elections mean much agitation 
throughout the country. \n equally strong objection may be 
advanced from the opposite point of view, that friujucnl 
elections might tend to make the ])eoj)le disinterested. The 
agitation caused by canvassers, party agents, etc., might so 
disgust the masses by its frequency, that elections might 
pass into the hands of ch(|nes and factions. In some form 
the electoral agitation would disturb the country and lead to 
evil. Moreover, representatives of the best type would not 
submit to the ever-recurring strain and excitement — and 
expense — caused by annual elections. 

Annual elections, therefore, are essentially bad. They 
lead to dislocation of public business, unliealtliy party 
agitation and excitement, and cause an undue strain on the 
representatives. Nor do representatives change their opinions 
so suddenly as to demand the censorship of the voters every 
year. 

Anothervtheory is that should have mandates from 
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their constituents. Tliis is sometimes known as “Instructed 
Representation”. Representatives, it is said, 
Instructed should receive instructions from their consti- 
ation**^ ' tuents, and if they do not obey these instructions, 
the representatives should be recalled. The idea 
behind this is that the very meaning of representation is that 
the eleded representative should record the will of his con- 
stituents, not his own will. He is in a sense a servant, and 
must do what he is told. 

JFew responsible writers support this view. It will be 
remembered that Austin, the English law-wTiter, looked on 
tlie representatives as “trustees” of the people. 
Objection* meaning of this is that the representative 

Instructed normally does voice the feeling of the majority of 
Represent- constituents, but if he does not, the only 

remedy his constituents have is to eject him at 
the next election. They cannot take legal steps 
agamst him for changing his opinions or breaking his 
“trust”. The objections to instructed election are manifold 
ami strong. In the first pla('e, the system of election and 
1‘e-election , with a reasonable maximum term for the life of 
the legislature, is sufficient guarantee that representatives will 
not to anv dangerous extent misrepresent the feeling of 
their ('onstituencies. With modern party government, the 
opinions of both electors and elected are to a great extent 
made for thorn bv party leaders. If a sitting member changes 
his partv, he may continue to sit till the next election or he 
may submit to re-election if his conscience urges him so in 
do. Changes of partv in this wav are very infrequent, and 
if they are fre(]uent the likelihood is that the party in ])Ower 
(if the ('hange is from it) will he beaten, and the legislature 
dissolved in order to appeal to the electors. 

Secondly, representatives for central legislatures are not 
elected for local hut for general interests. Ijocal matters are 
dealt with bv local bodies, of which, as a rule, the life is 
shorter than those of central legislatures. Central legislatures 
exist for the whole, not for the parts, and instructed repre- 
sentation would result largely in the representation of local 
interests. 

Thirdly, able men could hardly be expected to ser\e in 
legislatures where they could only say what pleased their 
constituents, Every representative to a certain extent must 
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consider the will of his constituents, especially if he desires 
re-election, but to bind him absolutely would be to deprive 
a nation of the best mind force in it. The very essence of 
representative government is government by the people for 
the people, but the representative system is (piite sufficient for 
this witlioiit instruction. 

Fourthly, were instruction necessary, it is not clear how 
instruction could be provided. How could a constituency be 
so organized, and how could the interest of the people be 
so kept alive, that real instruction could be given on every 
proposed law? The instruction would be mere repetition of 
party formulcC or the opinions of local factions who took the 
trouble to record an opinion. The average elector is not in- 
terested in every law that is firoposed, and on many laws 
the average elector is incompetent to give an opinion. In 
local organizations for instructing representatives, the 
opinions of the few experts in a constituency on a special or 
technical law might easily be drowned by the voice of 
factions. 

Fifthly, it may be argued that, as the representative 
is usually an abler man than the electors, it is as much his 
duty to give instruction as to receive it. In election 
campaigns the best efforts of candidates are put forward to 
persuade electors. No body of electors is so unreasonable as 
to expect a representative to be a mere cork on the ocean 
of popular opinion. A representative is respected by his con- 
stituents not for supineness but for strength, and if his 
ability is shown by disagreement with the electors on certain 
points, the electors reeard it not as weakness but as 
strength. 

Sixthly, it is difficult to see how the work of legis- 
lation could proceed at all if evei'y representative had first to 
receive instructions. It would take a long time to secure the 
opinion of a constituency and the necessity for a particular 
measure might have passed before tlie representatives could 
vote. Instructed representation is thus not only unnecessary 
but bad. There is, however, one case in which instruction 
may be reasonable. This is in a federal government, where, 
as m the old German Rundesrath, tlie representatives were 
representatives of individual states and had to vote accord- 
ing to the instructions of their own governments. The 
representative in such a case is really a kind of ambassador, 
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Such instruction, however, though more defensible than 
instruction in ordinary legislatures, is by no means ^ood. It 
preserves provincial or “state” differences at the ex- 
pense of the unity of the state. In other federal unions 
the representatives of slate are also representatives of the 
common interests, and thus help to complete national unity. 
In a federal system of government there is a continual tug- 
of-war between central and state governments, and it is 
better to place the common welfare in the first place, and 
not to keep separatism alive by needless separatist 
organizations. 


6 THE QIUTJFICATIOXS OF BEPRESENTATIVES 


In all states certain qualifications are 
necessary for election as representatives. These 
are . — • 

1. Only those who are citizens of a state either by birth 
or loyalty can be elected to legislatures. Clearly aliens, 
whose sympathies belong to another state. 


Citizen- 

ship 


should not become law-makers m a state. Were 
an alien to seek election in a legislature, his 
aim would either be personal m order to push his own 
interests, or to sec'ure favourable legislation for his financial 
interests, or political, in order to secure legislation favour- 
able to his own country, and in all probability, against 
the interests of the country in the legislature of which he 
served. 

2. Legislation being vital for the interests of the people, 
it IS necessary that only mature or relatively mature people 
be chosen as representatives. Twenty-one or 
tw^enty-five are common age limits in the West. 
For second chambers often a higher age limit is necessary. ' 
Belgium, France and Italy require forty as the minimum 
for the second chamber. 

b. In many states a property qualification is necessary 
for election. Where members are not paid, the property 
(pialification though not necessary by statute 
Property becomes necessary in fact, as only men with 
leisure can become members of the legislature. The property 
qualification is rapidly disappearing, though it still holds 


Age 
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even m advanced democratic countries. In Canada member- 
ship of the second chamber is reserved for those who have 
4,000 dollars worth of property. In England Members of 
l^arliament are now paid from public funds so that poor 
men, if they can succeed in the elections, may sit in the House 
of Commons. 

Theie is a theoretical justification for a property ([ualifi- 
cation.^'* The possession of property shows that the represen- 
iative has a stake in the country and is therefore likely to be 
cautious in legislation. Possession of a considerable amount 
of property, it it is not inherited, may also argue for busi- 
ness ability in tlie possessor, and, whether inherited or not, 
it ^irovides him with leisure for legislative work. 

^Modern opinion favours the equal (diances of citizens for 
election to the legislature, whether they have projierty or 
not. The lack of property of considerable valnt' should not 
defU’ive the country of the services of able, but propertyless 
men. Further, the labourer is worthy of his hire. The 
modern work of legislation is so heavy that it can scarcely 
be held that the more honour of being a Member of Carha- 
rnent is sufiicient payment, esjiecially for those who have diffi- 
culty m affording the honour. Payment of members is now 
common. The payment often combines a fixed salary and 
free travelling. 

4. In every state, holders of certain offices are ineligible 
for election to legislatures. In the United States, where the 

theory of the separation of powers governed the 
Office creation of the constitution, the executive is 
divorced from the legislature. In Cabinet, governments the 
heads of the chief executive departments of government are 
also members of the legislature, but the permanent officials 
are not. Judges cannot be members of the legislature. In 
Great Britain, previous to 1925, when a Member of Parlia- 
ment (that is, a member of the House of Commons) was 
selected for a Cabinet post, he had to be re-elected by his 
constituency . 

5. Religious disabilities exist chiefly m countries where, 
for historical reasons, it was necessary in the interest of the 

public to exclude from the legislature indi- 
Rehgion viduals holding certain religious opinions. Thus 
the Jews and Roman Catholics were excluded till the 
nineteenth century in England, and even to-day ministers of 
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the established churches in Britain cannot be elected to the 
House of Commons. The clergy of the Floman Catholic 
Church, tliough it is not the state (or establislied) cliurch, 
are also excluded. 


7. THE LEGISLATURE 

The relations of the legislative, executive and judicial 
have been compared to the major and minor premises and 
conclusion of a syllogism. The legislative 
forms tlie major premise; the judiciary. 
Executive tile minor; and the execihive, the conclusion, 
and legislative lays down general laws appli- 

Judicial cable 111 all cases; the judunal says whether 

particular cases may be treated according to the 
rule; the executive carries out the decision of the judicial. 
A simple example will illustrate. The law says all that 
trespass on private grounds will be prosecuted : A is 
declared by the law courts to be a trespasser, and the 
executive punishes him. The syllogism makes more demar- 
cation between premises and conclusion than acts of govern- 
ment do lietween the legislative, executive and judicial 
functions. Bvery executive act involves the three aspects of 
law, execution and judgment, w'hether separate authorities 
are involved or not. But the syllogism analogy is useful in 
showing one important point, viz., that the so-called 
three powers do not stand to each other in the relation of 
equality. As the major premise is more important than 
the minor and conclusion, so the legislature is more 
important than the executive or judicial. Laws must exist 
before judgment can be given or the executive take action. 
The legislative is the more important — indeed the funda- 
mental — function of government; without it the executive and 
judicial cannot exist. Whether a government be a stable or 
unstable one, whether or not laws are observed in their letter 
or spirit, every executive act involves primarily a legislative 
act. Save in cases where sheer unreason rules, every execu- 
tive and judicial act logically involves legislation. 

In our analysis of the three powers, we must therefore 
analyse the legislature first. The legislature is the law- 
making power. It includes two kinds of work which are 
sometimes looked on as separate “powers” — the purely 
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law-making and the deliberative. It is really impossible 
to separate these two functions. The purely law-making 
may be taken to include the actual mechanism of 
andDe*'^^ niaking laws — drafting, etc., — a not unimportant 
liberative function. John Stuart Mill considered this 
function so important that in his scheme of 
government he recommended a special committee for it. 
But the mechanism of law-making is a duty for specialists in 
that particular work. The wording, formulating, etc., of 
laws IS not of the most vital importance. The content and 
end of the law are the most important things, and it is the 
deliberative function which has to decide these. The 
deliberative function does not belong to any particular 
branch of government : it is the thinking of a nation and 
that IS done by various agencies, such as the pulpit, press and 
platform. In order that this thinking may become 
definitely formulated, it is necessary to have some central 
organization to act as a focus for it. That organization 
is the legislature, or, as the English call it, Parliament. 
Parliament comes from the Fren(*h word parlemcnt. which 
means originally a meeting for discussion. Parliament being, 
as it were, the epitome of the nation, expresses its centralized 
thought, and that thought, when formulated in proper lan- 
guage and “passed”, becomes the law of the state. 
Parliament thus performs the double function of deliberation 
and law-making, but in neither does it act by itself. The 
sum total of the thinking forces of the nation — as given in 
books, newspajiers, speeches, advice by experts — moulds its 
deliberation. In the actual drafting of laws Parliament uses 
the services of expert officials. 

In modern states the organization of a legislature or 
Parliament presents many problems. Even in the smallest 
state there exist a multitude of interests, each of 
heard. In Clreek city-states 
included all interests; but in modern 
nation-states only representatives can attend. 
All interests had an equal chance of being heard in the old 
. city-states, but now we have only an approximation, /pjegis- 
lation affects everyone in the state, and laws necessarily 
must be made with much caution. The chief problem in the 
organization of modern legislatures is to represent the will 
of the people, and, at the same time, prevent hasty legis- 
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lation. Laws should, as Aristotle said, be “reason without 
passion’ \ but men often ^ive way to momentary impulses. 
J^assion is dangerous in law-making. The experience of ages 
had led most modern legislatures to adopt means to 
avoid the dangers of hasty legislation. These, and other con- 
siderations have to be taken into account in organizing 
the legislature. What actually happens will be seen when 
we examine the constitutions of individual states. At 
present we give a short account of the chief means adojited 
by modern legislatures to secure harmony and unity in the 
state. 

One of the most common characteristics of legislative 
bodies is that they are divided into two bodies or houses — 
the upper and lower. This is known as the 
bicameral system {camera is the Tjatin for 
Bicameral “cluimher’’). l^lie hicRuieral system is all but 
Organic universal in modern governments; in only a 
few cases does the uiiicaimeral or one-chamher 
system exist. Modern examples of states that have, 
or till recently have had the unicameral system are 
(ireece, Serbia, and several units of liigger states, e.g., some 
of the old German states, some of the Swiss (aintons, and 
the (^inadian and Indian pr()\'m(*es. None of th(\se is typical 
insomucli as they are all suhoidmate law-making bodies. In 
modern independent states the' hKaimeral system is the rule. 
'The constitutions analysed m this hook show sevt'ral types of 
the two-chamber system — the House of Holds and House of 
(\jmmons in the United Kingdom; the vSenate and House of 
Deputies in I'l’ance; the Reichstag and Rundesrath in pre- 
Mhir Germany, the Reichstag and Reichsrath m the jiresent 
German constitution; the House of Representatives and the 
Senate in the United States; and the Hegislative Assembly 
and Council of State in India. 

The unicameral system has, generally sjieaking, been 
weighed in the balance aaid found wanting. The most con- 


The 

Unicameral 

System 

conditions 


spicuous historical exam ])l(*s of it are furnished by 
France. The National Assembly of 1791, after 
the Revolution, decided m its favour, but 
the experiment did not last many years : the very 
of its existence foreshadowed its failure. A 


unicameral system leads to hasty legislation, internal strife, 
class struggles, and general mstability. These self-same 
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conditions allowed it to live in France and caused it to die. 
Another example of how unsettled political conditions 
lirought about a single chamber is furnished by the English 
Commonwealth which followed the Great Rebellion. In this 
case tlie House of Lords was abolished in England, soon, 
however, to be restored. Unicameral systems result from un- 
stable conditions of government and, once existent, are a 
cause of them. 

Political experience condemns the unicameral system, and 
even the most rampant champions of popular rights hesitate 
before condemning the bicameral system. The 
Bic^ameral Lords in hhigland is vei’y freijuently 

System condemned not because it is a second chamber Init 
because it is an anomalously constituted second 


Reasons 
for the 
System. 

1. To Pre- 
vent Hasty 
Leg^islation 


chamber. What the enemies of the House of Lords want is 
not a single bouse of legislature, but two bouses properly 
constituted. 

Tbe reasons for the existence of a two-cliainbcred system 
of legislature are iiiany. Idle chief one is tbe pivvention of 
liasty legislation. It is one of tbe three methods 
for such prevention, tbe other two being a consti- 
tution and firocedure. Tbe elecdorate also is 
a preventative of hasty nnaisurcs, but it also can be 
tbe chief compelling for(*e behind them. Where a 
second (‘bamber exists there is less likelihood of 
ill-considered measures becoming law, bei-ause they are 
more carefully considered. A single chamber, specially 
in the modern days of popular government, is liable to be 
qarricd away' by momentary impulses or persuaded by tbe 
powerful rhetoric of one man; but where there is another 
liouse to consider a measure, a brake is added to the wheel 
of legislation. Ill-considered legislation has thus less chanc'e 
of passing. On the other hand, the fact that one chamber 
feels that its responsibility is not final may lead to less con- 
sidered and balanced action than might be the case did final 
responsibility rest with it. 

Another reason for the existence of second chambers is 
the representation of interests and minorities. In modern 
nations suffrage rests on a wide basis with the result that 
there is a constant -tug-of-war of interests, of class against 
class, or trade against trade. In the days of autocracy there 
was no place for representation beyond the expression of 
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opinion to the autocrat by leading men in any particular 
interest. With the expansion of the suffrage the first or 
2 F th chambers have become more and more 

Rep^esenta- “f^pular,” i.e., representative of the proletariat 
tionof as distinct from the moneyed or upper classes. 
an!r*^^*** These “upiier” classes must have their 

Minorities interests safeguarded, hence their claim to be 
represented in the second chamber. A sec'ond 
chamber is — and 'in fact should be — conservative in 

temperament. As we have seen, the ideal of political pro- 
gress is “conservative innovation.” The popular houses are 
always ready to innovate and t)ie conservative element should 
be supplied i)y the second cluimbers. From this point of view 
it may well be argued that the second chamber should 
be as free as possible from jnirty bias. The actual facts of 
jiohtical life, however, show (juite as strong party divisions 
in second as in first chambers. Special measures are often 
adopted to prevent such bias — special metliods of election, 
special qualifications of the representative, siiecial periods of 
tenure and special periods of election for part of the house, 
as in the French system. 

( )ne of these points — s[)ecial (juahtications — suggests 

anotlier of the main reasons for the existence of a second 
chamber, viz., the necessity of choosing specially 
3. For the able and experienced men for the work of legis- 
o^^able^” lation. A popularly elected house might con- 

Men ceivably elect a number of men, who, though fit 

enough in one path of life, are not fitted for the 
work of general legislation. The deficiency must be supplied 
by a filter selection in an upper house, which is less liable 
to be affected by passing political whims. Upper houses 
should be placed as far away as possible from the tempest of 
popular elections, so that the members of them may consult 
not their own interests at the next election but the interests 
of the nation as a whole. 

It is only in this way that the tyranny of popular 
majorities can be avoided. Were second chambers composed 
in the same way as lower chambers — dissolvable in the same 
way, elected in the same way, having the same tenure, etc. — 
then the upper would be merely a reflection of the 
lower chamber, and there would be no rational justification 
for its existence. 
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There is still another reason, which is a result 
^ ^ of modern development — the representation of m- 

dividual States m a federal union, e.o., tJie 
of States TJnited States of America. ^The Senate is 

m a Federal composed on a state, not on a population 

Government , ^ ^ ^ 

basis. 


No general 
relations 


R elations 
of First to 
Second 
Chambers. 
The Second 
Chamber 
a Revising 
Body 


to 


rule can be set down which regulates the 
of first and second chambers. The first cliamber 
initiates legislative measures; the second 
chamber is usually a revising, critK'izing body. 
But that IS by no means universal, as some 
second chambers can initiate legislation by 
themselves, thus reversing the ordinary legis- 
lative process. Generally sjieaking, the second 
cdiamber is a revising and criticizing btidy, its 
composition being, as we have just seen, directi^d 
its fitness for this end. 

Second (*hambers have considerable influence in criticiz- 
ing ordinary legislation, but in one kind of legislation — 
financial — the lower or first houses have as a rule 
supreme control. Tn the United Kingdom, for 
example, th(' House of Bords has firacticaliy no 
})ower ill financial legislation. Idie power of tle^ 
modern democracies belongs to tlu' ])eople, and 
though the second chandler represents capital and land — the 
wealthy classes generally — yet it has no say in financial 
matters. Too much stress, liowever, must not he laid on the 
irraJtJt element in sec'ond cliandiers. In newer countries — 
such as the United Htates and Australia — there is no social 
line of difference between the lower and upper houses. The 
trend of development of modern democracies is to abolish 
such a line, though other means (especially the method of 
election) are used to make the second chambers serve their 
real purpose. 

bodies, as a rule, have powers of 
internal organization by themselves. Sometimes 
the constitution determines the main lines of 
organization, as in the American Senate, where 
the Vice-President is the constitutional Ghairman 
of the Senate. The permanent officials of legisla- 
tive houses are, as a rule, appointed by the Houses them- 
selves. 


Financial 

Legis- 

lation 

])urse in 


Legislative 


Internal 
Organ- 
ization of 
Legislative 
Bodies 
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All legislative houses have or^'anizations for the despatch 
of business. Certain types of organization are common to 
modern legislatures. Firstly, and *niost 
izat^nfor fh^ committee system. Commit- 

Despatch of appointed to examine more closely than 

Business the full legislature could, measures jirojiosed 
in the house. Sometimes the committees 
are temporary : they are appointed for a special tempoi'ary 
purpose and cease when the purpose is served. Sometimes 
they are standing or permanent (‘ornmittees. The committees 
are as far as possible representative of all opinions. There 
is a tendency in some modern states to appoint ])arty 
committees, but these really defeat the very objects for 
which they exist. Tn the new German Constitution the com- 
mittee system is carried further. By it permanent committees 
ai'e formed, which continue m spite of the dissolution of the 
lower house. 

In all law-making bodies rules for the conduct of business 
are necessary. These rules or jirocedure of the various 
parliaments of the world have two opposing 
Procedure is to prevent hasty le^^islation ; the 

other IS to prevent delay or confusion. The most important 
])art of procedure is the number of readme's through which 
a bill must ^o;.this prevents hasty legislation. The proce- 
dure which prevents undue delay relates to length of 
speeches, the end of debates and similar subjects. In lar^e 
bodies unlimited discussion on measures would make the 
actual work of legislation almost impossible. 

The general course of legislation in modern legislatures 
shows certain similarities. ]jaws may be initiated in either 
the upper or the lower house, l^he assent of both houses is 
necessary for the passing of a law; and a (luoruni or 
minimum number of members must be present before a vote 
is valid, l^he number of a (juorum varies from house to house 
and state to state. A majority vote, provided a ipiorum is 
tiresent, is decisive in ordinai’y legislation. In modern states 
the lower houses of the legislatures are ever' increasing their 
control of tinancial legislation. 

8. MODERN METHODS OF DIRECT LEOISLATTON 

I^he theoretical and political difficulties of the repre- 
sentative system have led to the desire on the part of many 
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to make the citizens as a wliole responsible for legislation. 
The theory of modern direct democracy comes from 
Koussean, and is implied in his doctrine of 
Modern General Will. In practice the representative 

Demo- system has often proved very unjust. Minorities 
cracy as a rule are unrepresented; legislatures elected for 

a period of time sometimes lose touch with the 
electorate, and before the members can be dismissed by new 
elections, new and undemocratic laws are passed. These and 
similar facts and arguments have led to a demand in many 
fjuarters for the initiative and the referendum, or as the 
French call it, the plebiscite. One of the chief reasons of 
the modern agitation for the referendum is the example of 
Switzerland. 

The initiative is tlie system by which a certain number 
of voters (the number being fixed by statute! may both 
iieiition and compel the legislature to introduce a 
Initiative ^‘'^I’tain type of law In one kind of initiative, 
soiiietimes called the formulative initiative, voters 
may draft a bill and compel the legislature to consider it. 
After the legislature considers and passes the bill, they must 
resubmit it to the pofiular vote. 

Literally the word “referendum” means “must be 
referred,” and the full meaning is “must be referred to the 
])eople.” In })lain words the referendum is a 
ReLren P^P^dar vote on laws or legislative questions 
dum * which have already been discussed by the 
representative body of the nation. The ])rincip]e 
underlying anv form of referendum is the democratic ideal 
of going behind the interpretation of popular will by 
delegates or representatives to the fountain of authority — the 
will of the people as expressed by a direct vote of the majority 
of citizens qualified to vote. The referendum may be (a) facul- 
tative or optional — that is, it may be brought into action on 
the petition of a certain number of voters; or (h) compulsory 
or obligatory, in which all laws must be submitted to popular 
vote. 


The 

Referen* 

dum 


The idea of the referendum is no new one. The peojile 
of Kome used to meet together and exercise their 
sovereign authority; the Greeks, the Macedonians and the 
ancient Franks held councils of the people. In his writings 
Rousseau did not hesitate to declare that the happiest 
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people were a company of peasants sitting under the shade 
of an oak tree “conducting the affairs of the nation with 
a degree of wisdom and equity that do honour to human 
nature.” 'J'lie idea of direct government by the people he 
also favoured. “Some will perhaps think that the idea of 
people assem])ling is a mere chimasra,” he wrote, “but jf 
it is so now, it was not so two thousand years ago, and I 
should bp .glad to know whether men have changed in their 
nature.” The theories of popular rights, derived mainly from 
Ibese and similar teachings of Tlousseau, are largely respons- 
ible for the modern vogue for the referenduin. 

The home of the referendum, Switzerland, the most 
democi’atic country in Europe, is a small state, organized as 
a federal union in which the individual states 
Re^eren- knowii as cautons. The supreme legislative 

dum in and oxecutive authority is vested in a parliameui 
of two houses, namely, the State (council and 
National Council. The upper house has 44 
members, two for each canton; the National C^ouncil,^ 
chosen by direct election, has one member for every 
20, ()()() inhabitants. A general election takes place 
every three years. Both chambers taken together form 
the Federal x\sscmbly, wliich is the supreme power 
lu the slate. The chief executive authority is the 

Federal (V)uncil (Bundesrath), consisting of seven members 
and elected for three years by the Federal Assembly. These 
memliers must devote their whole attention to their execu- 
tive work. The executive body introduces all measures 
into the legislative councils and takes part in the proceed- 
ings. The President and A^'ice-President of the Council are 
the fii'st magistrates. Both are elected by the Federal 
Assembly for one year and are not re-eligible for the same 
office till after one year's interval. 

The unit of local government in Switzerland is the 
canton, in wliich there is full popular control. In the 
smaller (‘antons the ])eop]e meet together as a whole and 
make laws for themselves (Landsgemeinden), In the larger 
cantons a legislative body is elected, but the initiative and 
referendum are also in force. 


I^he jiractice of referiang proposed laws to the j^eople 
prevailed in the cantons before it was applied to the central 
government. It was applied in the cantons primarily to 
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constitutional matters and afterwards to ordinary laws. 
'J'lie Swiss thus had a lon» tradition of popular local ^overn- 
inc'nt behind them before the referendum became an 
instrument of national government. 

In the federal government of Switzerland the referendum 
is compulsory for constitutional amendment; it is facultative 
or optional, at the reijuest of 80,000 citizens or the legis- 
latures of eight cantons, for ordinary laws. For constitu- 
tional amendment the initiative may be used at the recjuest 
of 50,000 citizens. No federal initiative exists for ordinary 
laws. In all the cantons the referendum is compulsory for 
constitutional (dianges. In all the (-antons save one 
(Freiburg), and those with direct assemblies (Lands- 
gemeinden) the referendum, either conijiulsory or facultative, 
exists; the number of votes (in the case of the facultativtO 
necessary for demanding a referendum de])ends on the 
pojiulation. In all save one canton the initiative may be 
used for constitutional amendnumt, and in all but three for 
oi’dinary legislation. 

The actual (Nises in which the referendum has been used 
in Switzerland show the rather surprising losult that the 
people are inoiv inclined to reject than to pass laws. It has 
]>roved a (‘onservative, not a radical or revolutionary 
measure : it is thus a type of veto on legislation. Whereas 
m manv modern states the veto or [lartial veto lies with tlie 
head of the I'xecutive, in the referendum tlie veto lies with 
the ])eople. 

The referendum has been adojited in several states in 
the Ignited States for particular purjioses. There is no 
national referendum in America; it is applied 
Un'ted state governments for particular purposes, 

States local governments (as in municipalities). Jt 

is in use in several other countries for constitu- 
tional amendment. 

The supporters of the initiative and referendum usually 
bring forward the following merits of such direct 
legislation : (1) that it makes the sovereignty of 
against the people a reality, compelling reluctant legisla- 
iheRe* tures to act in a certain way; (2) that it 

cren urn (destroys party and sectional legislation, the people 

as a whole being less likely to split up into parties 
when they are given individual proposals to consider; 
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(;3) that, in the case of local government it leads to harmony — 
all interests being taken into account; (4) that it arouses 
public interest in legislation as distinct from politics, or 
general political interests; and (5), one of the most powerful 
arguments in favour of a referendum, that it compels men 
carefully to think of the laws that govern them, for it saddles 
them with their share of national responsibility. 

Against the leferendum is the important objection that it 
submits laws to the most ignorant classes, tteiiresenta- 
tives are usually better educated men than the mass of 
electors, and as such are fitter to control legislation. Actual 
ex[)erience, moreover, show's that the percentage of votes in 
a referendum is small. The referendum does not create 
interest in legislation, but it opens the way to party 
influences because parties are better organized than 
electorates. Tt also encourages agitators. Again, if legisla- 
tures are compelled to obey electorates in every law, they 
may lose their standing and responsibility. Able men would 
prefer to be electors, not representatives, in such a system. 
Further, it is impossible so to draft laws on complicated sub- 
jects, such as the tariff, as to make them easily understood 
l)y tlie masses. It is claimed tliat tlie adoption of the 
referendum m Switzerland has resulted in a com])lete 
destruction of parliamentary government in the Fjiiglish sense 
of the word and has reduced the National Chamber of Swit- 
zerland to a mere collection of “registering ciphers.” 

Finally, the Swiss example is misleading. The cantonal 
councils are really responsible for legislation, and their laws 
are rarely amended by the people. The Swiss referendum is 
successful because of the traditions of the Swiss people. 
Tt IS also conservative, whereas ordinarily advo{;ates of the 
referendum support it as a measure of radical reform or 
revolution. 



CHAPTER XIV 


THE EXECUTIVE AND JUDICIARY 
A. THE EXECUTIVE 

1. MEANING AND APPOINTMENT OF THE EXECUTIVE 


The exeentivo is tliat branch of government whicli carries 
out or executes the will of the people as formulated in laws. 

In its widest sense the executive includes all 
^®?P*”** officials engaged in canning out the work of 
government except those who make or interpret 
laws, i.e., the legislative and the judicial. In 
this wide sense, the executive includes everyone from the 
highest official to the lowest menial, from the Governor- 
General to Ihe policeman or village chowkidar. The word, 
liOMovor, IS used in a narrower as well as m a wider sense. 
In tlie narrower sense it denotes the heads of the executive 
departments, for example, the President and the mmistei's 
in the United States, and, in England, the Prime Minister 
and Cabinet. Thus when we speak of the executive in 
Great Britain we may mean either the Prime Minister and 
the members of the Cabinet, or all the executive officials 
from the highest to the lowest. Sometimes the highest 
officials are called the executive proper, while the others, 
that is, those who carry out the details of a policy laid down 
by the head, are called the administration or the 
administrative officials. 

A distinction must be made between nominal and real 
executives. In Great Britain and India — in fact, iii all 


Nominal 
and Real 
Executives 


the British Empire — the executive work is earned 
out in the name of tlie Crown. The familiar 
letters O. H. M. S. always indicate the head of 
the executive in the British system. The King, 


however, is the nominal head : tlie real head in Britain is 


the Cabinet. 


The most essential quality for an executive is unity. 
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Every executive act involves a single act of will. Unity of 
pur 2 )ose, secrecy, quickness of decision and action 
Essent‘al better secured by one than by many. 

Q*ualities deliberation and legislation two heads are 

in Execu- better than one; for execution one head is 

Work better than two. Unity, finality, quickness, and 

secrecy, the essentials of good executive work, 
all re(iuire an executive organization where one voice is 


all re(|uire an executive organization where one voice is 
finally siqireme. Thus in the United States of America, 
the President is the final executive authority. In 
Great Britain, where there is the Cabinet or a body of 
executive officers, the Prime Minister dominates. In a 
plural executive time is spent m argument and discussion. 
The members check each other, and, particularly m times of 
war or civil trouble, when quick decision is necessary, this 
is dangerous. The executive is not a proper liody for 
discussion. Discussion should take place m the laying down 
of general jirinciples of action or legislation. Once laws are 
enunciated or passed, it is the duty of the executive to carry 
them out as quickly and efficiently as possible. It is also the 
duty of the legislature to make laws as clear as })ossihle in 
order to prevent suhseipient discussion by the executive. 

In existing governments there is no uniform method 
of appointing the executive; but three general ways 

may be enumerated : (1) by hereditary succes- 
The ^ sion; (2) by election, which may be of three 

menrof^the directly by the people; (b) indirectly by 

Executive the people; (c) by the legislature; (3) by selection 
or nomination. 

Hereditary executives exist in the older countries of the 
world. According to this system, office goes according to 
the law of primogeniture. The tenure is life- 
1. Here- ]ong. In newer countries the hereditary 

E*xecutive8 P^’i^ciple has invariably been replaced by either 
the elective or selective principle. Where the 
hereditary executive does exist, it has the merit of 


appointing 


The 

Appoint- 
ment of the 
Executive 


1. Here- 
ditary- 
Executives 


long historical traditions behind it, and the very length 
of its historical connection gives it a stability whicli elected 
executives frequently do not have. The real stability of 
hereditary executives, however, does not depend upon their 
historical antecedents, but upon the extent to whicli they 
rest upon the will of the people. In many cases hereditary 
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cxeciitiveB are nominal and not real executives, for example, 
in Great Britain, Italy and Belgium. In Great Britain, 
particularly, the liei’editary ])rinciple rest>s on the will of the 
people. The (4reat War sliowed in a most remarkable 
way how deeply rooted the hereditary priiuaple is m the 
English constitutional system. Whereas the War was 
lesponsihle for the fall of the hereditary executives in Russia, 
Austria-Hungary, the German Empire and German states, 
and Bulgaria, it established the English Crown more firmly 
both in the English constitutional system and m the hearts 
of the fieople. 

Another merit of the hereditary principle is that it i^ives 
a certain amount of national and international glory to the 
executive. There is something more dazzling and more 
impressive in the ceremonies surrounding royalty than there 
is in the simplicity surrounding an elected executive. In the 
case of the king of England this is particularly true, for the 
king is not only the executive head of Great Britain, but 
ultimately the supreme executive in the largest Empire the 
woi’ld has ever known. 

The general argument against the hereditary principle in 
the executive is that heredity provides no criteiaon for the 
(Iioice of an able executive. History abounds with examples 
where hereditary executives have ruined their governments. 
The recent examjiles of both Russia and (Termaiiy show how 
the hereditary head of an executive may be either incapable 
of conducting the affairs of government or may pursue a 
policy whic'h is destructive of the very foundations of govern- 
ment. In both these cases, it is to be noted that the 
hereditary executive was not responsible to the legislature. 
Where, as in Great Britain, the executive is responsible to 
the legislature, the danger of revolution is at a mini- 
mum. The hereditary executive is nominal, not real. It 
combines in itself the merits of the hereditary principle with 
those of an elected or a selected executive, i.e., responsibility 
to the legislature or, ultimately, to the people. 

(a) In several governments the executives are elected 
directly. For example, in Brazil the president and the vice- 
president are elected by direct popular vote. History also 
gives examples of elective monarchies. There are elective 
executives of this type in the United States of America. 
The idea underlying popular election is that the executive 
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should have the confidence of the people. An elected 
president or governor must feel a certain amount of 
responsibility, even though when once elected he 
2. Elective may have very full powers. Supporters of the 
^T^^rect* Pi"ii^ciple of election hold that the exercise of the 
Election vote for the executive, just as for the legislature, 
creates an interest in public affairs on the 
part of the masses. No doubt the people do receive a certain 
amount of political education by electing the executive, but 
experience has jiroved tlie disadvantages of election to be far 
greater than its advantages. In the first place, the 
people, unless the area of choice is small, are not as a rule 
ht to judge the executive capabilities of a candidate. In the 
second place, the elective system involves intrigue, 
corruption and ill-feeling, not only dui'ing the jieriod of elec- 
tion, but at all times. As soon as one candidate is elected 
those who aspire to succeed him proceed to canvass the 
peofile. Party feeling is perpetuated, and at ^election times it 
often becomes very bitter t >^it may lead even to foreign 
intrigue. V]^ecause of the evil of popular election, and 
the power brouglit to bear on the election by foreign 
governments, in J^'rance in JS()4, liereditary monarcliy was 
remstituted ; and it is well known that during the (Ireat War, 
(lerman intrigue was rampant m America during the presi- 
dential elections. 

''' When election applies to the lower as well as to the 
higher executive posts the evils of election arc more marked. 
In the state governments m America, where election is 
common, it sometimes hapjiens that technical skill and 
personal capacity, the chief qualities necessary in an 
executive officer, are comjdetely obscured by jiarty feeling. 
The party system in America, with it complete organi- 
zation, combined with the short periods of tenure of office, 
has done a great deal of harm.'^ 

(b) Indirect election is common. In the United States 
of America, the president is elected by an electoral college 
in which every state has as many representatives 
SLuon*^**^* as it has m Congress. In the Argentine Re- 
public, the procedure is similar. In Chile, the 
president is elected by delegates nominated by ballot by the 
peo[)le. The aim of indirect election is to restrict the 
choice to persons who are better qualified to judge than are 
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the masses, and to a certain extent this prevents tlie 
rancour and ill-feehng which accompany direct election. In 
theory there is little to be said against indirect election. 
But in practice the delegates or electors tend to become mere 
paity puppets with no independence of judgment. The 
elections are indirect only in name. In the United States of 
America, for example, election for the presidentship is nomi- 
nally indirect but really direct. In the early days of 
the presidential election the delegates acted independently, 
but now they vote as members of a party. The party system 
thus combines the principles of direct and of indirect 
election. 

(ct Election by the legislature is a type of indirect 
election The National Assembly, consisting of the two 
Houses of the Ijegislature sitting together at 
(c) Eieciion Versailles, elects the French President. The idea 
Legis- underlying this type of election is that the legis- 
lature 1 at lire IS tlie best qualified body of electoi’s. In 

most modern democracies, election of all types, 
direct 01’ indirect, tends to become a matter of party 
organization. Legislatures are divided into parties, and 
their elections are jiai’ty elections. The chief point m favour 
of this system is that the executive so elected is of the same 
party as tlie majority in the legislature and will thus be 
able to work smoothly with it. According to the theory of 
the separation of powers, the legislative and the executive 
functions in the United States were so sliarply cut off from 
each other as to endanger the smooth working of government. 
The party system with its almost direct method of election 
of the president grew up to secure harmony, for in actual 
practice government is very difficult if the k'gislature and the 
executive do not agree. The same is true m Britain, and m 
other countries with Cabinet governments, where the head of 
the real executive, the Prime Minister, althougli technically 
appointed by the King, is virtually elected by the party m 
power in the House of Commons, for he must be the recog- 
nized leader of that party. 

Selection for or nomination to executive posts is 
applicable particularly to subordinate officers. It applies to 
all the suboi'dinate governments in the British Empire. The 
Governors-General of India, Canada, Australia, etc., are 
selected by the British Government. The value of selection 
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is that personal qualities can be taken into account. 
Before appointment, the record of work and qualifications of 
officers fitted for the post are carefully examined : 
the appointment takes place in a judicial manner, i 
Past work and personal qualities are judged in re- 
lation to the work to be done. X Selection is parti- 
cularly necessary for lower executive or admini- 
strative posts. Different offices require different qualifica- 
tions. Some require general administrative ability; some 

require special or technical (jualifications. For making such 
appointments men who have passed through the offices them- 
selves, or who have a definite knowledge of the work to be 
done, are the fittest judges. The official superiors of execu- 
tive officers are best qualified to judge the abilities of their 
inferior officers, and, therefore, to recommend or withhold 
appointments. 

‘2. rnUKAL AND SINGLE EXECT^TIVES 

x\ distinction is often made between single and 

The plural executives. In a single executive, the 

Meaning fmal Control belongs to one individual. In a 
of Plural plural executive the control lies with two indivi- 
Executives qy with a couiicil of several. 

Idiere are many historical examples of plural executives. 
In Sparta there was double kingship; m Pome there were 
two consuls. In France at the time of the 
^amples Revolution, the Directory was a plural executive. 
Working Several of the revolutionary executives of 

of Plural France were plural. Plurality, it was reckoned, 
ecutives tyranny. France had a long history of 

despotism, and not unnaturally the French people thought 
that the chief safeguard against despotism was the abo- 
lition of a single executive head. Experience has proved 
that where plural executives have succeeded, the cause of 
success has been either personal or due to the fact that the 
functions of government were so subdivided that each 
function had practically a single executive head. In other 
words, plural executives have succeeded where they have 
adopted the underlying principle of the single executive. In 
Switzerland, at the present time, there is a plural executive. 
The chief executive in Switzerland is a board of 


3. Selec- 
tion or 
Nomi- 
nation 
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seven persons called the Federal Council. This board is 
elected for three years by the two legislative houses sitting 
together. One of the seven members is elected president, 
but his powers are only the powers of a chairman of a 
meeting. In practice, the members of the council divide 
their work into departments; each member is in charge of 
a department. Thus the Swiss executive indirectly adopts 
the principle of the single executive. The existence of plural 
executives in Switzerland is due mainly to the history of the 
Swiss people. They have been used to this type of govern- 
ment for generations''^ m both central and local government. 
Another noteworthy point in connection with the Swiss plural 
executives is tlie control of the executive by the legislature. 
In a responsible government, the executive is responsible to 
the legislature, not only because their duty is to carry out 
the laws passed by the legislature, but also because by 
(juestions and interpellations the legislature exercises a 
continual supervision over the executive. It is, therefore, 
difficult to understand why the manifest advantages of single 
executive government should be sacrificed in responsible 
governmeiii to the dubious advantage of the plural executive. 
Ilie unity, directness and swiftness of action which is 
])Ossjblc m a single executive is mifiossible in a plui'al exe- 
cutive, save where the executive adopts the undet'lymg 
principle of a single executive. 

The ifilural executive must not be confused with the sub- 
division or delegation of powers. In modern government no 
man (‘an carry out all the executive work by 
himself. Work must be divided. I'his division of 
woT’k may be made in various ways. IMie work 
may be sub-divided amongst subordinate officials but the ulti- 
mate resjxmsibility rests on the man at the to]). Or the 
work may be delegated to subordinate officials. Final 

powers of decision may be given to subordinate officials 
ac(‘ording to their position and to the importance of the 
ijuestion. Where work is siib-divided in such a way that ulti- 
mately every matter must be referred to the head, there is 
little distinction between this and a plural executive. In fact 
this method has often more evils than the jilural executives, 

because of the enormous waste of time it involves. In 

the system of government in India the decentralization 
of ix)wers to subordinate governments and subordinate 
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officers IS not yet sufficiently complete to prevent the very 
cumbrous process by which even minor questions have to be 
referred to higher officials before they can finally be decided. 
TJie process by wliiclr colleges used to be affiliated to the'* 
University of C-alciitta, when the University was under the 
jurisdiction of tlie (Tovernment of India, illustrates the evil 
of multijile authorities. The process started by an application’ 
from an individual college to the University. The University 
inspected llie college, and if it recommended affiliation, it; 
sent its recommendation to the Government of Jndia.' 
The recommendation had to proceed first from the Govern- 
ment of Bengal and in its process tliroiigli the Government 
of Bengal, the case had to pass through three or four 
distinct authorities — (U the office of the Director of Public 
lust ruction, (*2) the General Secretary, (o) the Member of the 
l^]\ecutive Council in charge of education, (4) the Governor. 
Uinally, it went to the Government of India, to go through 
a similar process there. If any difficulty arose on its way, 
the process became even more intricate : tlie caise liad not 
only to be referred back to the original authorities, but it had 
to po through the same process all over again. 

Idle delegation of powers, 'i\]iere})y powers of final decision 
are given to subordinate officers, is essential in all modern 
governments. Officials may have powers to regulate their 
work, within limits, [)y departmental orders. These orders 
are of the nature of bye-laws. In a responsible government, 
tlie actions of all officials, high and low, are liable to 
be questioned at any time by members of the legislature. In 
a jilural executive the acts are tlie acts of no one individual, 
but of several. In government-by-coiincil of this type the 
chairman is usually responsible for the conduct of the council, 
but the chairman may be compelled to accept a majority 
vote. In such a case it is impossible to hold the chairman 
responsible for the action of his council. In a single 
executive, responsibility can be definitely brought home to 
one individual, and this fact alone makes all officers careful 
in the conduct of their duties. 

The plural executive is also to be distinguished from the 
system by which the chief executive officer has associated with 
him an advisory council or a board. Iliis council or board, 
in many cases, is merely nominal, such as the Boards of 
Education and Agriculture, and the old Local Government 
20 
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Board (now Ministry of Health) in England. Some- 
times the board has certain powders of control over the 
executive. Vln Great Britain, the Bnme Minister, 
CoundU^ although he is head of the Cabinet, must really 
suit his views to the views of the Cabinet : he must 
act along with them. In the United States in matters such 
as the making of treaties and the appointment of judges and 
other high officers, the Senate shares the executive authority 
with the president. In France, the ministers liave consider- 
able control over the President — not as ministers but as a 
Cabinet. In the German Empire, the Bundesrath liad certain 
executive powers. 

In these cases the principles of the single and the plural 
executive are combined. Tbe efficient working of the 

system has been evolved by experience. A single executive 
has the advantage of unity, decision, (|uickness and secri'cy : 
a plural execnitive prevents arbitrariness, oppression and en- 
croachment upon the rule of law. A combination of the 
merits of the two is the most advantageous system. The 
organization which does so, as a rule gives a single executive 
iiltiinate responsibility and at the same time jirovides it 
witli an advisory couiKal. It is to be noted that in the 
examples quoted the councils which work with tlie chief of 
the executive are not merely advisory : they share in 
executive control according to the constitution. In the 

British system, the Prime Minister must take into account 
the views of the Cabinet. An advisory council without 

])owers of control gives strength to executive officers without 
impeding them. With modern specialization it is perfectly 
impossible for any man to be expert in every branch of 
administration. He must seek the advice of experts, and in 
receiving advice he is able to gauge not only the various 
bearings of particular problems, but to receive supjiort when 
criticized. By an advisory council, the executive head is 

able better to interpret the temper of the people. The 
council also helps him to understand local* conditions and to 
judge how proposed measures will affect the areas of which 
he himself has no knowledge. Thus the advantages of single 
and plural executive are combined. 

In Great Britain nominally the chief executive council is 
the Privy Council. The Privy Council* used to have wide 
executive, legislative and judicial powers. Its legislative 
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powers have passed to Parliament. Its judicial powers are 
now very much restricted, and its executive powers are only 

Executive '^'he nominal assent ol the Privy 

Councils* Council IS necessary for the issue of proclamations, 
ordinances or orders in council. The Cabinet is 
the real executive. The Cabinet is a noii-legal body ; the 
Privy Council is a legal body. Tlie members of the Cabinet 
are created Privy Councillors and only as Privy Councillors 
can they issue ordinances, though the actual decisions are 
made in the Cabinet. 

In France there is the Council of State which is appointed 
mainly by the President. This Council of State is divided 
into four administrative sections and each section acts as an 
advisory body to an administrative department. It has also a 
judicial section for the administration of administrative 
law. This Council of State gives advice to Cabinet ministers 
on proposed bills. It is thus partly advisory and partly 
executive. 

In tlie United States of America tlie Senate has executive 
power in respecd to (a) the making of treaties, and (b) the 
appointment of ambassadors and fedei'al judges. In the 
state governments in tlie United States councils are common, 
and sometimes the executive government is conducted 
according to the majority vote in these councils. 

In the German Empire the Bundesrath had extensive 
powers in connection with appointments, treaties, and finance. 
It was also chief executive for the enforcement of federal law 
among the individual states in Germany. 

In India, associated with the Governor-General and with 
the provincial Governors, there are executive councils with 
definite constitutions, procedure and powers. These councils 
are composed of leading officials, each in charge of a depart- 
ment, and Indian non-service members, who also take charge 
of a department when appointed. 

3. THE TENURE AND ORGANIZATION OF THE EXECUTIVE 

The period for which the executive holds office varies con- 
siderably from government to government. In hereditary 
executives, the tenure is for life. In the case 
S'^OfHce minors it is usual to appoint regents. In 

elected or nominated executives the term varies 
from one to seven years. In the majority of the states of 
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the United States of America the term is one or two years. 
In the case of tlie President of tlie United States it is four 
years, the Swiss President three years, the President of 
Brazil four years, the Presidents of Prance and Germany 
seven years. The tenure of cabinets depends on liow lon^ 
they can command the support of the majority iii the lowei* 
house of the legislature. In the British depeaidencies the 
tenure of the head of the executive is usually five years, as 
m the case of the Goveniors-Cicneral and Governors of the 
Self-governing Dominions and of India. These Governors 
may be recalled by the IP'itish (rovernment before the expiry 
of tlieir term of office, or their period may be extended under 
s})ccial circumstances. The members of the Executive Goiin- 
cils, both in the Government of India and in the provincial 
governments, are appointed for ft\e years. During I heir tenure' 
of office they are subject to different rules from the rest of 
government servants. 

There is vei\ little to be said for the short tenure of 
office that jirevails in the state governments of the United 
States of America In tlie first [ilace, it is 
Tenure obMous that if a mail holds office for only one 
year lie cannot cany out any policy, e\en if he 
had one. In the sei'ond place, it fre(|uently hajipens that 
those appointed to the post have little experience, and the 
space of one year is not sufficient to enable a governor to 
acquire experience. In the third place, frecjiient elections for 
a governoi* are a very disturbing element m public life. 
They lead to abuse and corruption. In the fourth })la('c, the 
governor, if he wishes re-election, must pander to the people. 
This leads to lack of independence m action and timidity in 
policy. The only argument in favour of the short tenure 
IS the security against abuse of power. This security 
can be achieved by other metliods/ If an executive head is 
to be at all efficient, he must have not only adequate 
powers, but also adequate time m whicli to make his 
powers felt. No man can be efficient with a one or two years’ 
tenure of office. 

The (piestion ol' re-ehgibility for office is very freipiently 
debated, especially in America, where short tenure is common. 
In some constitutions it is impossible for one indi- 
vidual to be re-elected to office. In other cases, though 
there is no constitutional limit to i*e-election, there is an 
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unwritten rule; for example, no President of the United 
States may be n^-eleeted more than once. Tte-eligibihty 
tends to make tlie executive head court popular 
favour, wliereas the impossibility of re-election 
Offline gives him strength and independence. For 
example, in his first term of office the President 
of the United States cannot be unaffected by the consider- 
ation that he may seek re-election and that his re-election 
depends on tlie popular vote. In his second term he need have 
no siK'h fear and may pursue as vigorous a policy as he cares. 
Jte-eh^ibility , of course, secures the continuance of good 
men and good policy. It also secures the responsible behav- 
iour of the occupant of the executive office/ It may 
well happen that if the executive head cannot be re-elected 
lie may look upon the tenure of his office as a period 
in which he may do the maximum for his own interests. Ile- 
eligibihty, of course, depends largely upon the length of the 
term of office. In France, wliere the Th^sident (*ontinues m 
office for seven years, the (]uestion of re-ehgibihty scarcely 
arises. Seven years’ occupan(*v of the Presidency of France 
usually satisfies tlie oc'cupants. Not only so, but the Presi- 
dent must take into consideration the fact that the honour 
must pass to others. 

The executive work in modern states is wide and complex. 
It IS sub-divided into various departments, and each depart- 
ment. has its own organization. Various classi- 
OrRani- fications of the departments of government are 
zationof the ]H)ssible , hut the following five show generally the 
Executive sections into whidi modern governments are divid- 
ed • (1) Foreign; (2) Internal, Home, or, as it is sometimes 
called. Administrative, wdiich includes various financial, com- 
mercial and agricultural and educational sub-divisions; (B) Mili- 


tary; (4) Judicial; and (5) Legislative. 

I'hese heads are general. They indicate only the func- 
tions of the executive, not the individual depart- 
^Hcnts into which executives in modern govern- 
zation Dieuts are divided. In Britain and other countries 
in Modern witli Cabinet government, at the head of the 
Executives ^^^ecutive stands the Prime Minister, and the 
Cabinet. Besides tlie Prime Minister, the other exe- 
cutive officials in the British Cabinet are the Lord Privy 
Seal, the Lore! President of the Council, the Chancellor of 
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tlie Exchequer, seven Secretaries of State (Home, War, 
Foreign, Dominions and Colonies, India, Scotland, and Air), 
the First Lord of the Admiralty, the Presidents of the 
Boards of Trade and of Educatioif, the Ministers of Health, 
of Agriculture and Fisheries, and of L^ibour and the First 
Commissioner of Works. The Lord Chancellor, who 
IS liead of the judicial organization of the United Kingdom, 
IS also included in the Cabinet. Several heads of depart- 
ments (e.g., the Minister of Pensions and the Postmaster- 
General), although not included in the present Cabinet, have 
at times been regarded as of cabinet rank. The Cabinet 
usually includes several sinecure posts and one or two legal 
posts, the Ijord Chancellor, and Attorney-General; but the 
actual construction of Cabinets varies from Prime Minister to 
Prime IMinister. l^etter examples of the division of 
executive work are the governments of newer countries, 
such as the United States, or of newer organizations, such 
as India. In the United States the President is the head of 
the executive. He appoints his own officers, namely, the 
Secretary of State (who deals with foreign affairs) ; the 
Secretary of the Treasury; the Secretary of War; the 
Secretary of the Navy; the Secretary of the Interior, whose 
functions include the Census, Pensions, Education, Rail- 
roads, Public Records, Public Lands, Patents and Indian 
affairs, each having its own office; the Secretary of 
Agriculture; the Secretary of Commerce; the Secretary of 
Labour; the Postmaster-General and the Attorney-General. 
In India the Governor-General is the head of tlie executive 
and he is also in charge of foreign affairs. In his executive 
council are the Commander-in-Cliief , who is in charge of the 
army, the members in charge of the Home, Finance, Com- 
merce, Industries and Labour, Education, Healtli and Lands 
depaitments, and the Legal Member. In the provincial gov- 
ernments in India usually there are two to four members of 
the Executive Councils, the arrangement of whose func- 
tions depends on the individuals selected and the work to 
be done. 

(1) The Foreign Department . — Every individual state has 
relations with other politic.al (*ommunities and to regulate 
these relations there must be an executive 
1. Fk>reign (Jep^jqjxient. This department draws up treaties, 
agreements, etc., and advises in all matters of foreign affairs. 
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Sometimes the legislature co-operates with the executive in 
foreign affairs. In the United States, for example, the 
Senate theoretically shares with the President the appoint- 
ment of ambassadors. Vhe conduct of foreign affairs requires 
high technical skill, accuracy of information, personal tact, 
and secrecy, all of which can best be achieved l)y the 
executive. Jt would be impossible to preserve the secrecy 
necessary in diplomatic matters, were they subject to discus- 
sion in a legislative assembly. Sometimes the legislature 
must pass sjiecial laws for the legal execution of measures 
recommended by the executive in foreign matters, but, as a 
rule, the departments of foreign affairs conduct their business 
as far as possible without the intervention of the legislature. 
Foreign politics, as a rule, are not party politics. Legislative 
bodies change with the change of political parties, but foreign 
politi(*s must be continuous. Sudden changes in diplomatic 
matters would be disastrous. 

Tn most modern constitutions the legislature has a voice 
in the ratification of treaties. The Senate in the United 
States may amend or reject treaties (as it did jn the case of 
the Peace Treaty following the Great War), although the 
Pre.sident has ])o\ver to make certain treaties by himself. 
The Fi'ench chambers can accept or reject but not amend 
treaties involving peace, commerce, or financial or territorial 
readjustment in the state, or the personal property of 
Frenchmen in foreign states. Tn Germany under the old 
system the Houses had the right of assent to treaties which 
embodied matters falling within the domain of legislation. 
As the lower houses in modern democracies control finance, 
treaties involving financial considerations must, to some 
extent, be influenced by them. 

The appointing and receiving of diplomatic representatives 
usually lie with the executive. This is a most important 
matter, as much depends on the personality of ambassadors 
or envoys. Legislatures are not capable of selecting men for 
delicate posts of this kind, although, indeed, in the United 
States the technical consent of the Senate is necessar\' for 
diplomatic appointment, which, however, is made by the! 
President. 

(2) Internal Administration. — The chief duty of the 
2 „ executive in internal administration is to carry out 

all laws. For this purpose there may be one or 
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several departments, the executive heads of whicli must have 
considerable powers of appointment, dismissal and supervi- 
sion, of issuing ordinances, and of making bye-laws. 

(3) Miliiary and Naval . — Under this head comes the 
supreme command of the army and navy. Sometimes, as in 

the United Kingdom, the power to declare war 
aiid^Navaf belongs to the executive. In France, Germany 
or Defence the United States the legislature must 

concur in the declaration of war, except in tlie 
case of sudden attack. In war, the executive becomes 
practically snjjreme. The legislature, unless indeed there is 
a complete deadlock, must be subordinate to tlie executive 
and obey its directions. .Unity and quickness of decision are 
of paramount importance, and demand one directing head 
which gives final orders. In the Great War the executive in 
all countries involved completely dominated the legislature, 
and nowhere was this more marked than in the United States 
where theoreii(‘all> there is complete separation. 

(4) Judicial . — Under this head comes tlie power of 
a])pointing judicial officers and the power of pardon. In the 

appointment of judges and judicial officials 
4. Judicial o^^nerally, the best method is apipointment by the 
executive, althougli it is by no means the universal method. 
In the matter of pardon the judicial authorities, as a rule, 
advise the executive, but it is the executive which gives the 
final decision. 

(5) Tjcgislativc . — The legislative powers of the executive 
include the right of assembling, dissolving and adjourning 

the legislature, the right of veto and the right 
lative^**' initiate legislation either directly or indirectly. 

Under this head also comes the duty of the 
executive of promulgating the law. Usually the legislative 
functions of the executive are regulated by statute or common 
law. 

In Great Britain there is also the executive power known 
as the royal prerogative, which is, in the words of John 
Locke, “the power to act according to discretion 
Prer^Tttve public good without the proscription of 

law.” In other words, it is the discretionary 
authority left in the hands of the Crown. The prerogative 
applies to those things for which the law does not make 
provision. Such residuary powers, i,e., those powers the 
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exercise of which is not provided for in the constitution, are 
left in the United States to the state legislatures and the 
state executives. In France they are left to the legislature. 
In the United States, Germany and France, the head of the 
executive has definite statutory powers; in England the Crown 
has general powers over all things not definitely regulated by 
statute or common law. 

4. THE CIVIL SERVICE 

The Civil Service consists of the paid officials serving m 
government administrative departments does not include 
judges, officers of the army and navy and law- 
makers. Properly speaking, not all government 
Service officers are m the Civil Service, although the 
term is frequently used in a general way to desig- 
nate all those paid from government funds. In India 
the term is used in a special sense : The Indian Civil Service, 
together with the provincial Civil Stu’vices, is used niirrowly 
to designate the number of officers appointed on special 
terms of service for various functions. These functions are 
partlv administrative in a general wav (such as those 
of district magistrates), partlv judicial, partK fiscal or 
financial, and partly political. In other governmental sys- 
tems the Civil Service includes what in India compose 
the clerical establishments of the various departments In 
most countries it is divided into two classes : (U the higher 
or class I, which includes lieads of departments, and those 
wdio may rise to be the heads of departments, and (2) 
the lower or class II, which includes the clerks and minor 
officials. All these are officers of the central government, but 
the system varies according to the type of executive 
machinery adopted. There are two systems of organization : 
(1) the centralized system where the chief official head is at 
the capital and his subordinates are spread over the 
distrids; (2) the system whereby local bodies may elect 
their own officers, but to a certain extent these bodies work 
under central supervision. Officers are responsible to the 
l<x*al bodies and are under the central government only in 
so far as the central government controls the local bodies. 
The officials of local bodies are not properly speaking 
civil servants, though they may be controlled by central 
Civil Service officials. 
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The examination system has proved the most satisfactory 
method of selection for the Civil Service. VThe examination 


The 

Elxami- 

nation 

System 


Isystem is now almost universal. 'The type of 
[examination system most commonly in use is 
;hhe direct system, i.e., witliout nomination; but 
sometimes nomination is combined with examina- 


tion. The pure nomination system has proved 
itself liable to abuse and is therefore unsatisfactory. This 
was particularly noticeable in America in the days before the 
reform of the Civil Service, wdien executive posts were oiven 
as rewards for lielp in elections. Tlie whole executive 
department was liable to be changed after the periodical 


elections. No ^ood work was possible under such a 
system. In most modern governments there is continuity 
and security of tenure in the Civil Service. In countries 
with responsible Government the political heads of the 
departments chan^fe with the change of the cabinet In 
the United Kingdom, the cabinet member for any depart- 
ment and his parliamentary under-secretary change with 
every chaiiGe of government, but the jiermanent under- 
secretary, wlio is a civil servant, does not cliaiiG-e nor do the 
officials under him, so that the continuity of action so neces- 
sary in executive work is secured m spite of party or political 
chaiiGes. In India the custom has ^^rown up of IugIi officials, 
such as secretaries to government, changing periodically — 
three years is the common length of tenure. The office staff 


of these officials is permanent. 


B. THE JUDICIAKY 


1. MEANING OF JUDICIARY, AND JUDICIAL APPOINTMENT 
The term “judiciary’' is really an Americanism used to 
designate those officers of government whose function it is 
to apply the existing law to individual cases. 
of*rhe*^*'* To a judge it is a matter of no importance 

Judiciary whether ill his opinion the law is good or bade his 

duty IS to apply it. He is primarily an 
interpreter of law. No law, however, when it is made, can 
possibly foresee all cases that may arise under it, and 
frequently judges have to decide cases in which no direct law 
is applicable. Such cases are decided on various principles, 
such as equity or common sense, and thus what is 
known as precedents are formed. . These precedents are 
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followed by other judges in similar cases. In this way judges 
are law-makers as well as interpreters of law. 

Two qualifications are supremely necessary m a judge — 
(a) knowledge of law, (h) independence. He must be a 
fair-minded, reasonable man whose pecuniary 
prospects and personal comforts are not dependent 
on his judgments, and must, therefore, be free 
from any outside pressure or temptation to better 
his pecuniary circumstances by illicit means. The 
method of selection and the tenure of judges in every govern- 
ment ai’e matters of the greatest importance. 

Idiere are three methods for the appointment of judges, 
Method of the goodness or badness of these methods 

Appoint- is to be judged according to the amount of freedom 
ment nidependeiice secured for the judge. 

(1) Election by legislature, which is not a common 
method. In fact, there is only one European example, 
Switzerland. Very little can be said for this 
method. In the first place, modern party govern- 
ment is so highly organized that election by 
Ihe legislature usually means election of party 
eandidates. This in its turn leads to the usual 
})artv intrigue and interest. In most cases the peculiar 
(jualifications necessary in a judge take second place to party 
interests. To be a party candidate at all a judge must 
show^ strong bias in one direction. Such party election 
encourages a type of judge far removed from the ideal of fair- 
ness and reasonableness which judicial decision demands. 
Again, election by the legislature is not in accordance with 
the spirit of the separation of powers, particularly that part 
of it which demands the separation of the legislature and 
judiciary. After the American Revolution this method was 
actually employed by some of the American states, because 
the makers of the constitution feared that both executive 
apjioiiitment and popular election might fail to secure 
the projier type of judge. Except for one or twm states, the 
system is iiow^ dead in America. 

(^2) Popular election, which prevails chiefly in the 
individual states of the Unit^ States of America. The exe- 
cutive appoints federal judges in the United 
States. Popular election is the w^orst method 


1. Election 
by the 
Legis- 
lature 


2. Popular 
Election 


conceivableX iu modern democracy popular 
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election means party election. Party election means the 
subservience of the individuals seeking election to a 
section of popular opinion. Candidates have to pander to the 
prevailing opinions. In no way can they show that 
independence of attitude or freedom from fear or favour which 
are essential in a good judge. Further, the electorate 
cannot possibly appraise the qualities necessary for judicial 
office. In the United States there are innumerable 
examples in which good candidates have been beaten at the 
elections. Popular election is still worse where the tenure is 
short and the judge is eligible for re-election. Where 
re-election depends on popular favour no judge can be 
-independent. % 

(3) Appointment by the executive is the most common 
and most satisfactory method for the choice of judges. The 
executive government is the agency best able to 
3. Appoint- judge the personal (jualities nec'essary for 
biT^the judicial office The executive can always ask for 
Executive the advice of the highest experts as to the 
qualities required for a particular post, and they 
can search about until they find the proper type of man for 
it. It may be pointed out that where the executive is respon- 
sible to the legislature, freedom from party politics cannot 
be expected from the executive any more than from the legis- 
lature or tlie electorate. In actual practice, liowever, appoint- 
ment by the executive is free from party politics. The 
appointments are made according to tlie recognized rcipnre- 
ments of honest judicial work. 

The tenure of judges is as important as the metliod of 
appointment. The almost universal rule for tenure is during 
good behaviour. In some of the American states 


Tenure of 
Appoint- 
ment 


where election by the people prevails, there 
are short periods of tenure with the possibility of 
re-election. Tenure of this kind is as vicious as 


the method of popular appointment. Independence in a 
judge demands security^' in his post. Removal must be a diffi- 
cult process, hut not impossible, as it would be intolerable 
to allow a corrupt judge to continue to liold office for life; 
it sliould be a pro(;ess involving much consideration, and 


should pass througli the hands of more tlian one person. 
The system which once prevailed in Great Britain, whereby 
the King could remove judges at will, proved very bad/ By 
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removing judges he did not like and by appointing those he 
did like the King was able to have cases decided at his 
pleasure. In Great Britain nowVa ]udge can he removed 
by the King only on an address from both Houses of 
J^irliament. In the United States of America, the method of 
removal by impeachment prevails, that is to say, the Lower 
House accuses the judge and the Upper House tries him. To 
prevent party trials, a large majority is necessary for convic- 
tion. In Germany, the court which tries a judge is oik^ of 
which he himself is a member and the same court may recom- 
mend Ills dismissal. In India, Judges hold office during the’ 
pleasure of the (h’own. 

It is obvious that if judges are to be independent they must 
be made as free as possible from pecuniary teiiyntation. They 
must be givcui good salaries and tlnir salaries should not be 
alterable during their tenure of office. This rule is prevalent 
in most modern governments. 

2 . ORGANIZATION OF THE JUDICIARY 

Gertain features ai‘e common to the organization of 
courts of the world. In the first place, courts are arranged 
on an ascending s(*ale with a right of apiieal from 
Features lower to the lugher. Ultimate!} there is a 

injudicial Supreme court, with powers of final decision. 

Organ’ The higher couiis may review, revise or break the 

iza ion decision of the lower. In the second place, 

they are divided, although this division is not uni- 
versal, into sections according to the work done. The most 
usual division is civil and criminal ; but courts are 
frequently set uj) for particular finrposes, such as land 

a(*({uisitioii. In the third place, m federal governments 
there are usually two sets of courts,^ the federal and state 
courts. Thus in the United States of America, each state has 
its own judicial organization and its own law and procedure. 
The federal government also has a judicial organization. 
The state judges have to take an oath that they will faithfully 
follow the laws and treaties of the United States, and that 
they will enforce the greater law, i.e., the law of the 
United States, in cases of conflict. In Germany, tliere 

IS only one system of courts, procedure and law . This system 
was organized by the Empire, with an imperial code. 

Although the government of Germany is a federal one, the 
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federal principle was not applied to the judicial organization. 
There is one central court, the Eeichsgericht. There are state 
courts, with state officials, but the procedure and law are those 
of the central court and government. 

(1) For a full description of the organization of the 
judicial s3^stem in England, the student must refer to 


Judicial 

Organ- 

ization 


the (‘hapter on the constitution of the United 
Kingdom. From early days the administration of 
justice in England was centralized. The King 


in Modern 
Govern- 
ments 
1. England 


was the source of both law and justice, but as no 
king possibly could carry out all the functions 
of a judiciary, his work was sub-divided. Judges 


went on circuit from London, and the Court 


of Chancery, which remained permanently in London, 
controlled the courts. During the nineteenth century, 
from ]873 to J879, the jurisdiction of the c'ourts was 
reorganized. A certain amount of decentralization was 
introduced, and coiintv courts were established. These took 
upon themst'hes many of the duties of the old circuit 
judges. At tlie firesent tune m England the House of Lords 
IS the last ('ourt of appeal. 1V.chnically , the whole House 
of Lords IS a judicial hody, l)ut m practii'c tlie judicial woi’k 
IS done by the Ihord Chancellor, law-lords specially created 
because of their proficiency in law, and ])eers who have lield 
high judicial office. Next to the House of Lords comes the 
Supreme Court of Justice, divided into two parts which are 
really two distinct courts, viz., the Court of Appeal, and the 
High Court of Justice, an appeal lying from the latter to 
the former. The High Court of Justice is sub-divided into 
three parts : (1) the Chancery division, consisting of five 
judges, and the Lord Chancellor; (2) the King’s Bench 
division consisting of fifteen judges, of whom one, the Lord 


Chief Justice, is the President; (8) the ITobate, Admiralty 
and Divorce division, with two judges of whom one presides 
over the other. Judges of these courts go on circuit to 
various parts of the country for what is known as assizes. 
Below^ these courts are the county courts and the Justices of 
Peace. The J. P. acts singly and conducts preliminary 
examinations or issues warrants. Two or more J. P.’s may 
hold what is known as petty sessions of the justices of the 
county, and may meet four times a year for more important 
judicial wmrk in quarter-sessions. 
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The jury system is universal in England for all criminal 
cases, excepting petty offences. In civil cases the jury 
IS not so common although any party ma} demand a 

The Lord Cdiancellor, who presides over the House 
of Lords, IS the Jiead of the legal system in England. He js 
a member of the Cabinet and is appointed by the King on the 
recommendation of the Prime Minister. The Lord Chief 
Justice, who presides over the King’s Bench, is also appoint- 
ed by the King on the recommendation of the Prime Minister, 
but all other judges are appointed on the recommendation of 
the Lord CUiancellor. 

(2) In Prance there are two sets of courts : (a) ordinary, 
for the trial of private individuals; and (h) administrative, 

for the Inal of officials The ('assation Court at 
2. France tlie final judicial authoiaty in the case 

of the ordinary courts. Below this there are courts of 
appeal which hear cases brought from the lower local 
courts, ddiere are also justices of peace who have certain 
powers 111 petty cases. The administrative courts are 
headed by the Council of State; below this Council of State 
IS a number of courts all of which are directly subordinate 
to it. There is also a Tribunal of Conflicts to decide 
disputes as to whether the jurisdiction in a particular (aise 
belongs to the administrative or to the ordinary courts. 
The jury system in France is used for criminal cases only. 
x\ii important official in the French judicial system is the 
examining magistrate, who conducts preliminary examin- 
ations in criminal cases. This examining magistrate (or jugr 
cV instruction) may dismiss a case,' or he may send it to the 
ordinary courts to be tried. 

Judges in France are appointed by the President and the 
Minister of Justice. Their tenure is for life or during good 
behaviour. 

(3) In Germany, the supreme court of appeal is the 
Keichsgericht, which sits at Leipzig, not at Berlin. Beyond 

this court there is no federal judiciary in Germany. 
3* Germany rpp^ courts ‘of the various states are subject to 
the states, but the procedure and law are those of the 
Peichsgericht. The judicial districts are determined by the 
judges, who are appointed by the individual states. The or- 
ganization and procedure of the courts are decided by 
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federal statute, so that, in spite of the many states, there is 
uniformity of legal organization. Administrative courts, and 
a court of conflicts to decide the jurisdiction, also form 
part of the system. Juries are used only for serious criminal 
cases. 

(4) In the Ignited Stales there arc two series of courts, 
federal and state. Kach state has its own courts for both 

civil and criminal law. These are arranged in 
United grades with appeal from the lower i.o the higlicr. 

States The method of appointment of judges varies 

from state to state. Sometimes they are 
appointed by the executive, sometimes they are elected. In 
the federal courts, judges are appointed by the President 
wuth the consent of the Senate. Tlie Federal Pourt c.onsists 
of a Supreme Court, two sets of circuit courts and several 
district courts. 

(5) The judicial system in India is centred in the Higli 
Courts estahlislied at the capitals of provinces. Apjieal 

may be made from a Higli Court to tlie JTivy 

5. India (^niiKil. The present system dates from the 

Indian High Courts Act of 1861. By tliis Act tlie C'rowm 
was empowered to create High Courts of Judicature for 
Bengal, Madras, and Bombay, and, later, for the United 
Provinces, Bihar and Orissa, Burma and the Punjab. The 
jurisdiction of these courts is fixed by the Crown. In 
Bengal the High Court is vested with ordinary original 
jurisdiction in regard to ail suits except small cases within 
tile presidency town. Appeal may be made from a judge on 
the original side to a bencli on the apjiellate side, l^y 
its extraordinary original jurisdiction, the High Court may 
try any suit on the file of a subordinate court on 
the application of the parties or in the interests of justice. 
Tlie High Court is also a court of appeal from all the lower 
civil courts. It has, in regard to the persons and estates of 
infants, idiots, and lunatics, the powers which had previous- 
ly been invested m the Supreme Court. The Supreme Court 
was the result of the Eegulatmg Act of 1773. It consisted 
of a chief justice and puisne judges, who were professional 
lawyers. The High Court also has jurisdiction over the 
relief of insolvents and cases between Christian subjects 
and the King. It also has the jurisdiction over admiralty, 
ecclesiastical, and testamentary matters which belonged to 
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the old Supreme Court. It lias ordinary criminal jurisdic- 
tion within its own area, and extraordinary original criminal 
jurisdiction over all persons within the reach of what is 
known as the old sadar adalatj or court of the head- 
(piarters area. Ihial by jury is the rule m original criminal 
cases before the High Court, but juries are not employed in 
civil suits. 

After tlie creation of the High C^ourts, the Chief Court of 
the Ihinjab was established. It was recently abolished in 
favour of the Ihinjab High (’ouri. Tlie system of appointing 
Judicial CkiuimissJoners, who virtually take the place of High 
Courts 111 areas wliei^ High Courts do not exist, was also 
adopted. 

The constitution of the inferior criminal courts is fixed 
by the Code of Criminal Procedure. The courts are called 
sessions courts, and, outside a presidency town, magistrates’ 
courts. Kach jirovince is divided into sessions divisions, 
winch may coiujirisc one or more administrative districts. 
For every sessions division there must be a sessions judge, 
and, if the work demands it, there may be an additional or 
an assistant sessions judge. 'The functions of these sessions 
(‘ourts care similar to those of the judges of the High Court 
in Fngland when they go on circuit. They can try all 
persons duly committed for trial, and can inflict any punish- 
ment allowed by law. But every sentence of death must be 
confirmed by the higher court of criminal appeal in the 
province. Hessions judges are usually members of the 
Tndi<an (hvil Bervice, but, ])articularly in J^engal, additional 
and assistant sessions judges, and sometimes sessions - 
judges, are recruited from the provincial service or the bar. 
Below these courts are the magistrates’ courts, at the head of 
which is the district magistrate, who is a member of the 
Indian or Provincial Civil Service. The magistrates’ courts 
are divided as a rule into three classes according to their juris- 
diction. The local government has powers to invest magis- 
trates with powers of the first, second or third class. There 
are also honorary magistrates with statutory powers both in 
urban and rural areas. 

Beyond these courts are the presidency small cause courts, 
invested with power to try suits up to two thousand rupees 
in value. In Madras there is a city civil court with power to 
try suits up to two thousand five hundred rupees value. 

21 
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Other judicial iiistitutions are levenue courts, wlucli deal with 
cases connected with the land revenue, courts tor land acqui- 
sition, coroners’ courts, and courts for special purposes, such 
as insolvency. 

The supreme court of appeal for India is the Judicial 
Committee of the Privy Council, which was constituted by 
Parliamentary statute in 1833. This statute requires that 
the Committee shall be composed of tliose privy councillors 
who are, for the time being, Lord President of tlie Privy 
Council and Loi*d Chancellor, tliose who fill or liave filled 
high judicial offices, two other councillors specially 
designated by the Crown, and two councillors with Indian 
and colonial experience (of whom one is now an Indian). The 
members of this Committee are appointed as Privy I'oun- 
cillors by the Crown, and are subject to dismissal by the 
(.'rown and to impeachment by Parliament. 

3. THE RELATIONS BETWEEN THE JCOICI VRY AND 
THE LEdTSr.ATlTRE AND BETWEEN 'I'HE JTIDICUBY 
AND THE EXECUTIVE 

The normal relalion prevailing between the judiciary and 
the legislature is that the legislature makes the law and the 
judiciary inteiprets it in individual cases. In many states 
the legislature itself or one of the houses of the legislature 
retains judicial powers^. ^Tn England the House of Lords is 
the highest court of appeal although in practice its legal 
work IS performed by the law-lords and the Lord Chancellor, 
all of whom are highly qualified lawyers. In Ihe United 
States of America, although the theory of the separation of 
powers prevented any considerable judicial power being 
given to the legislature. Congress has the ])ower of im- 
peachment. The Cierman JIundesrath had, and the 
Peichsrath, the modern successor to the Bundesrath, still has, 
considerable judicial powders. The French Senate has the 
jiow^er of impeachment. 

In states with rigid constitutions, courts exercise enor- 
mous powders over both the legislature and the executive, 
because they can declare any law unconsti- 
InRigia tutional. In England the only type of law which 
iatioM courts can declare ultra vires or beyond the 

powers of a. lawMiiaking body are those made by 
subordinate legislative bodies. In the United States of 
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America, the courts may declare the laws made by the 
supreme law-making body unconstitutional. Thus the legis- 
lature must always keep m mind the fact that if the laws it 
makes clash with constitutional law the courts will 
declare them null and void. What actually liappens in a case 
of conflict is that the courts simply declare the law 
inapplicable. In otliei’ countries with rigid constitutions the 
courts do not determine the constitutional character of law 
passed by the highest legislative authority. In Germany, 
which IS a federal country with a WTitten constitution, 
the Eeichsgericht decides whether laws passed by the states 
are in harmony witli the federal law, but it does not declare 
a federal law idira vires if that law is not in harmony with 
the constitution. The German legislature decides for itself 
whether a law is constitutional or not. The same is true in 
France. The theory underlying this practice is that, if the 
representatives of the people wish to make a law, the consti- 
tution should not stand in the way. 

In the English system parliament is its own judge. 
Flvery law passed by parliament in England is constitutional. 
In the British Colonics and India laws passed must be in 
harmony with the constitutions, whicli are based on parlia- 
mentary statutes. 

The relation of the judiciary and the legislature is 
also seen in case-law or judge-made law. Judges not only 
C La ii^lcrpret the law : they also make law. Every 
^ law is general, and in drafting a law, a law^- 
maker cannot possibly foresee all the cases or circumstances 
that may arise under his law. Judges have to decide all 
disputes whidi arise under the law, and in cases where it 
does not give clear and adequate provision, the judge must 
fill in the gap. Such decisions are followed by other judges. 
Judges, both by their position and by their training, are the 
fittest people for such interpretation. The executive has 
often considerable powers of deciding and interpreting matters 
in which tJiere is no definite rule, but in all important and 
final matters the duly constituted judges should be the decid- 
ing authorities. 

The relations of the judiciary to the executive are 
various. In the first place, the executive itself has always 
considerable powers of adjudication. In the second place, 
the judiciary has considerable powers of administration, and 
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control over the executive. In the third place, the executive 
as a rule controls judicial appointments, and also is 
responsible for the carryin^^ out of judicial 
T**?. . decisions. In the fourth place, there arc various 
and**^*^**^ kinds of executive courts, especially for f>overn- 
Executive ment servants, e.g., the court-martial. 'There is 
now a tendency to ^ive statutoiy powers to courts 
of this type in order to prevent the arbitrary use of power. 
In the fifth place, the pardoning power belon^^^s to the 
executive. 


4. ADMIN ISTK \TIVR LAW 

The most important relation l)etween the executive and 
the judicial exists on the continent of hjnro]ie in what 
IS known as the system of administrative law. Jn 
Meaning of (treat Ih’itaiii, the United States, and in India, 
Adminis- evei'v Citizen of the state is subject to the same 

Law h^^v and to the same jirocess of law. 'The oi’dinaiy 

h‘uv coiirls deal with [irivate individuals and 
public officials in both theii* private and their public 
ca])acities. Every one in England, from the Prime Minister 
to a police constable or to a pauper, is subject to the same 
law. Even soldiers are subjecd. to the ordinary process of 
law although, for matters of military discipline, they are 
subject to military courts. On the continent of Europe the 
system of administrative law prevails. By this system special 
law and special machinery exist to deal wuth Government 
officials in their relations both with private individuals and 
between themselves. All controversies ansiUG from the 
public duties of these officers are settled in these administra- 
tive courts. 

The existence of the administrative courts is partly 
explained by the tlieory of the separation of powers. 
Executive officers, accordin^^ to the theory, should be free to 
carry out their duties without interference from the ordinal} 
courts of the land. Expert courts, composed of men who 
have experience in civil administration, are the best courts 
for dealiRG with administrative cases. Courts of this type do 
not, like the ordinary courts, hamper, or mar the efficiency 
of the administration. eludGes of the ordinary courts of the 
land have a bias in favour of private citizens against govern- 
ment officials, which means a lack of justice in official cases 
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as well as less efficiency in administration. According to this 
theory, therefore, the administration possesses a special body 
of rights and privileges as against private citizens. Special 
rules and laws are made for officials. The law is made by 
government officials, and, as it is largely case-law, is very 
elastic*. Ordinary tribunals have no concern with adminis- 
trative law. Remedies can be exacted by administrative 
decisions, but these remedies can be obtained only through 
the administrative courts themselves. 

The system of administrative law is contrary to the whole 
spirit and practic'C of the administrative system prevalent 
throughout the British T^ffiipire and in tlie United States 
According to English ideas, the liberty of the individual is 
far more secure if the official as well as the ordinary person 
is subject to the ordinary courts of the hind. The judges 
of the ordinary courts are looked on as capable of giving 
absolutely fair judgments in all cases. Their appointments 
are secure from interference by the executive. In France, on 
the other hand, the administrative judges have no security 
of tenure. They are appointed and removable by tlie execu- 
tive itself, and not unnaturally their judgments are some- 
times biased in favour of officials. To English ideas 
administrative courts are unjust and undemocratic : one law 
for all IS lietter than one law for the privileged class 
of government servants and another for private individual-;. 
It IS true that in times of national crises, such as war, the 
administr.it ion may be more efficient if the executive officials 
are free from judicial interference; but in England, where 
parliament is siijireme, it is easy to secure temporary immu- 
nities for such occasions by legislative enactments. 

Where administrative courts exist alongside of the 
ordinary courts of the land, conflict of jurisdiction must arise. 

In France a Tribunal of Conflicts determines 
Conflkt of whether cases belong to the ordinary or to the 
tion" administrative (*ourts. A great deal depends 

u])()n the constitution of this Tribunal of 
Conflicts. Professor Dicey, in surveying the French system 
of administrative law, concludes that the French Tribunal of 
Conflicts is more an official than a judicial body, and that its 
decisions as a rule are made m the interests of the adminis- 
tration. As Professor Dicey points out, the natural idea of 
Englishmen is that conflict should be tested by a normal 
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judicial court, a court composed of the ordinary judges of the 
land. This is directly opposed to the French principle that 
administrators should never be disturbed by the judicial 
power in the exercise of their own duties. In England the 
judiciary often interferes in executive matters, sometimes 
with far-reaching results. In some cases it actually has 
happened that the executive has been very seriously ham- 
pered by the courts in the execution of its duties, but this 
very principle is regarded by Englishmen as one of the chief 
guarantees of individual liberty. The independence of the 
judiciary in England thus is in accordance with the spirit of 
the Separation of Powers. Administrative courts, though in 
origin they may be explained by the theory of Separation of 
Powers, are really a negation of the theory. 



CHAPTER XV 


PARTY GOVERNMENT 

1. THE MEANING OF POLITICAL PARTY, PARTY DIVISTON, AND 
THE MERITS AND DEMERITS OF THE PARTY SYSTEM 


One of 
democratic 

General 
Meaning 
of Party 

parties in 


the most notable developments of modern 
government is the rise of political parties. Bo 
universal are they that it may fairly be said that 
parties are essential to democracy. In its widest 
sense party means a number of people joined by 
common opinions on a given subject. There are 
a church, a rnunicipahty or a university. As 


a rule parties recognize someone as leadei*, who usually is 


the ablest exponent of (he particular views held by the parly. 


Rehind party is the idea that union is strength. Whereas 


individuals aching alone cannot secaire victory for their 


opinions in councils, they can do so when united. Often it 
is advisable for individuals to sacrifice their own opinions in 
order to |oin a party leader or organization. 

Political parties resemble in jirmcijile parties in munici- 


palities or 

Political 

Parties 

there are 


universities. People holding similar opinions on 
political fjuestions form a party. Tn political 
matters often a great variety of opinions exists, 
and theoretically there may be as many parties as 
opinions. Tn actual practice, lioweY^er, opinions 


tend to flow into a few more or less definitely marked 


channels. The necessity for organization in matters affecting 
government is even more marked than in smaller councils. 


and parties tend to be oiganized as broadly as possible. 
Eacli party tries to gain numbers, so that if there is a certain 
general ^agreement ain'oiig members in important matters, 
disagreement in matters of detail does not count. A political 
party may thus be defined as an organized group of citizens 
who profess to sliare the same political views and who, by 
acting as a political unit, try to control the government. 
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The chief aim of a party is to make its own opinions and 
policy prevail. To do so it is necessary to control the legis- 
lature in the state. To control the legislature means that 
party representatives must be in a majority in the legis- 
lature. Parties, therefore, are highly organized in order to 
manage elections; the more members they can command the 
more control they have over legislation. Sub-division in a 
])arty is disastrous; introduction of any sort of cleavage im- 
mediately splits the vote and gives opposing parties an 
opportunity. 

The best system to secure party ends is The minimum 
number of parlies — or the two-party system. This is the 
type in the United States, and till recently, it 
was the type in Great Britain. In the United 
States there are the Eepublican and Democratic 
parties; in Great Britain there arc, or rather used to be, the 
Conservatives and Liberals. In both countries a new 
party, the Labour Party, has appeared in recent years. In 
Britain the Labour Party at one time used to vote with 
the Liberal party. Now it is a strong indej^endent party, and 
the Liberals are weak in numbers and disorganized. On the 
continent of Europe/tlie two-party system does not prevail : 
the multiple-party system is the rule there. The lines of 
cleavage a»e too many to admit of a clear-cut division into 
two parties. ' Germany used to liave about a dozen parties 
and France five to seven, with various sub-divisions. 


The party system in all countries is an extra-legal grow'th. 
It has gTowm up gradually outside the legal system of 
democracies, but is as indispensable as law itself. It is not 
too much to say that the whole machinery of government 
depends on it. /In America the election of the President and 
of the members of Congress depends on party organization. 
The party system is really tlie method whereby the too great 
rigidity of the American constitution has been broken down. 
In Great Britain the central fact of government, the Cabinet), 
depends on the party system. 

It has been pointed out by some writers that party 
division is a natural outcome of government by discussion. 

^ Party cleavage, it is said, is the result of the 
o^P^r^eB^ fact that there is a Yes and No to every question. 

This . would be true were all parties divided on 
particular questions. What is found in practice is that 
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parties divide on various grounds. Some parties are formed 
to furtlier class interests. The Labour parties of various 
modern countries exist to represent the interests of labour. 
Other parties are based on particular theories of the ends of 
the state. Socialists believe that a socialistic organization 
of society is better than the individualist type at pre- 
sent prevalent. Other parties exist for particular political 
purposes. The Irish Nationalist party existed to secure 
Home Rule for Ireland. Once the object of such parties is 
secured, they automatically cease to exist. Other parties, 
again, arise for the defence of a sect or branch of the church. 
Such parties, though many of them have lost their original 
character, are common in continental politics. Economic 
interests frequently lead to the formation, or alteration of 
existing parties in such a way as to make them practically 
new parties. The question of free trade versus protection in 
Britain, for example, materially altered the composition of 
the old Liberal and ronservativo parties. Race is another 
basis of party division. This is common in countries where 
there are several antagonistic races — e.g., the late Austro- 
Hungarian Union, or where one race fe.g , the Jews in 
Germany) has to organize itself as a party in self-defence, or 
for the promolion of its interests. 

Except where general tendencies are obscured bv in- 
dividual questions, it is generally possible to recoe'nize at 
least four types of social or political thoncht : 
Four Genera! Radicals those who wish the present in- 
Partv* ° stihitions to be altered root and branch (the word 
radical comes from the Latin word radir, wliich 
means a rooi); {h^ Reactionaries, those who wish to return 
to the older state of thines. These are the extremes; the 
means are — (c) Liberals, those who wish reform of present 
institutions, and id) Conservatives, those who wish to 
“conserve” or keep existing institutions as they are. These 
four classes shade off into one another. In each class the 
same four classes might be detected. Thus in the Liberal 
party there are some who are very near to the Conservatives 
on the one hand, and some very near the Radicals on the 
other. There is also a number of Moderates,- with leanings 
to one extreme or the other. The essence of pohtu ai parties 
is organization to attain control of the government, and this 
ne(*essity keeps minor differences of opinion in check. It 
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often happens that members of widely different opinions on 
all other matters will unite on particular questions. They 
agree to sink their other differences for the sake of unity on 
one question. Thus, when the Irish Home Eule question 
split Mr. Gladstone’s Liberal party in 1886, several members 
of the Liberal party went over to the Conservatives (who 
after that were usually called Unionists) and, because of one 
important difference with the Liberals, cast in their lot for 
ever with the Conservatives. 

In federal systems of government another line of distinc- 
tion may be drawn, viz., centrifugal and centripetal, i.e., the 
j ^ parties which support concentration of authority 

Systen«^ ill the Central government, and tlie devolution of 
authority to the provincial or “state” 
governments. 

Although the party system has become essential to modern 
democracy, it is not without its critics. Much may be said 
for it, and miK'h against it. During the Great 
Merits and War, party differences were as a rule sunk to 
secure national unity in the struggle, but even 
Government before the end of the war the old party differences 
began to reappear. Many hoped that the war 
would kill the old party system, but it has been resuscitated 
in its pre-war vigour, though not on pre-war lines. 

The most serious objection to party government, especially 
the two-party system, is that it destroys individuality. It 
tends to make the political life of a country machine-like or 
artificial. The party in opposition or, as it is sometimes 
called, the Outs, is always antagonistic to the party in power, 
- or the Ins. It does not matter what the question may be : 
the proposed law may be perfectly good, but it must be op- 
posed as a matter of party principle. On the other hand, 
it is claimed that this artificial antagonism always ensures 
every aspect of the question being taken into account. It is 
the business of the opposition party to criticize and to find 
as many faults as possible in any proposed law. This makes 
the party responsible for the law eager to avoid mistakes and 
to try as far as possible to meet every reasonable point of 


The destruction of individuality follows really from party 
organization. For party government party unity is essential. 
There is therefore no room for the “independent” member. 



PARTY GOVERNMENT 


331 


The “independent” member, who prefers to hold his 
opinion even if it varies with party opinion, is a danger as 
he destroys its unity. It therefore must either pacify him 
by promising or giving him office when in power, or it must 
get rid of him. Parties are so highly organized that they 
can easily get rid of a recalcitrant member by refusing him 
recognition. Such' refusal means that he cannot be adopted 
as tlie official party candidate at the elections, which is 
tantamount to his being unable to secure a seat. 

It may also be said against the party system that it tends 
to pass into the hands of caucuses, or private cliques, which 
arrange matters to suit themselvesy Thus frequently the best 
men of the country are excluded from the chief posts in gov> 
ernment. This is true in two ways : first, as in America, 
where the party machine is so powerful as to exclude all from 
power who do not work with it; and, secondly, because 
the best men of the party in opposition cannot be given office 
in a system of cabinet government. It is an open question, 
however, whether these men do not perform even a better 
function by being in opposition, that is, the function of re- 
sponsible critics who may be called upon at any moment to 
shoulder the burdens of government. As critics their func- 
tions are not wholly destructive, and they undoubtedly secure 
carefulness in the constructive work of those in fiower. And 
the party in power must put its ablest men in office in order 
to survive against' the opposition. 

Party government, its enemies point out, means excessive 
pandering to the people. This results in popular legislation, 
not for the good of the country but to catch votes. Popular 
legislation is usually unscienf ific, bad legislation, feut 
government really rests on public opinion, and to reflect that 
opinion in laws is reallv the aim of government. Partv govern- 
ment therefore is really a powerful instrument for the fulfil- 
ment of the purposes of the state. 

Electors, again, it is said, may be mis-educated by party 
organization. Parties try to impress on them the truth of 
their own views and the falsity of those of others. In this 
way parties are often guilty of the sins of supprcfisio vcri and 
and siiggesfio falsi. But each elector is well sup])lied with 
the views of all parties, however distorted they may be, and 
he is left to draw his own conclusions. 

The party system, further, raises artificial difficulties for 
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tlie executive. In Britain, where the cabinet is formed from 
the party in power, and where it is tlie head of botli the 
legislative and the executive branches of government, party 
feeling often raises difficulties for the executive departments 
which need not be raised. On the other hand, the party 
system means strict supervision of the executive, for the oppo- 
sition is always on the alert for any executive blunder or 
scandal, a fact which cannot but have a good influence on 
the executive. 

One of the oldest and most freijuently quoted drawbacks 
of party government — that it encourages loyalty to 7)arty at 
the expense of loyalty to state — was partially disproved by 
the Great War. At the beginning of the war the leading 
])arties immediately sank their peace-time differences and 
loyally co-o])erated to secure victory. This co-operation 
resulted ultimately in a (*oalition government, whudi was re- 
presentathe of all parties. In normal times, tlie party in 
opposition sometimes adopts means which are disloyal or 
dangerous to the public peace in order to embarrass and dis- 
(*redit those in power. 

One of the worst feafures of jiarty government is the 
bitterness of feeling, rancour, and spiteful, undignified 
speeches which result, especially at election times. Party 
elections excite people. '^It is not uncommon to find men who 
have never before seen each other, enter into the most heated 
arguments at meetings or on the streets. Among the lower 
classes it is not an unusual thing to see a free fight 
result. Such incidents do not lend dignity to public 
life. 

Summarily, it may be said that the dual party system 
tends to diminish the instability that attaches to parlia- 
mentary government, and to render the criticism of govern- 
mental measures more orderly and circumspect; but it also 
tends to make party spirit more comjirehensive and absorb- 
ing, party criticism more systematically factious and 
the utterances of ordinary politicians more habitually 
disingenuous. 

2. THK MODERN PARTY SYSTEM 

No two countries have the same party system, but a 
general distinction can be drawn between those which have 
the two-party system, and those which have the multiple- 



PARTY GOVERNMENT 


833 


party system. Of the two-party system the chief example is 
the United States. In Britain till recently it was in vogaie, 
but it is probable that in the future there may be more than 
two parties. It must be remembered that this system may 
exist even though more than two jiarties nominally exist. 
Thus m Great Britain the two mam parties used to be the 
Liberals and Conservatives, and in pre-war days the Irish 
Nationalists and Jjabour party ; /really separate parties, voted 
with the Liberals. 

A short analysis of the party system {irevaihng in (ireat 
Britain, the United States, and on the Continent of Europe 
will illustrate the party systems of the modern world. 

L The jiarty system of Great Britain dates back to the 
Elizabethan age, when the Puritans o])posed the Crown. The 
Pui’itans represented the cniTcnt desire to secure 
The Party ronstitiit loiial government as against the 
Britain*” arbitrariness of the royal prerogative. With the 
incivasing arbitrariness of the first two Fltuart 
kings, James T. and C^liarles T., the Puritans gained in 
strength. 1'hev were united, and were able to secure seals 
m parliament, ’'riieir ojiposition to the Crown became very 
marked in the Eoiig Parliament of l()4l. In this parliament 
we have the first exanifile of real parliament ary parties. The 
one party sufiported the Crown and prei'ogative, the other 
supported cuiistitutional government. The opposition result- 
ed in the Great Bebellion or Civil War, which ended in 1649 
with the execution of Charles I. The parties were known 
as the Cavaliers, the supporters of the king, and Boundheads, 
the supporters of parliamentary government. These names, 
like the latter names of Whig and Tory, were given m 
derision. 

After the Bestoration, in 1660, of Charles II., the Cava- 
liers were complete masters m political matters, but party 
divisions again became marked in the debates on the 
Exclusion i3ill in 1679. The pur^xise of the Exclusion Bill 
was to prevent the King’s brother (later James II.) 
from ascending the throne. The names “Abhorrers”, 
those who abhorred petitions sent to the Crown for 
the summoning of parliament, and ‘‘Petitioners”, those who 
petitioned the King to summon parliament, were given 
to these parties. These names were soon supplanted by the 
well-known nicknames of Tory (an Irish word meaning 
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highwayman) and Whig (a word meaning whey-face). The 
Tories were the supporters of the royal prerogative; the Whigs 
were advocates of parliamentary sovereignty or constitutional 
government. 

The names Whig and Tory continued for a century and a 
lialf, one of them indeed, Tory, still being used derisively for 
the present Conservative party. The present party system 
however did not take root till the reign of George I., when 
Walpole liecame the first Prime Minister and the modern 
{*abinet system started. William 111. had chosen lus minister 
from the more numerous party, the Whigs, a ministry known 
m history as the Junto. Tliis Juntoyxlid not resign, like a 
modern j^arty ministry, when it was not m a majority m 
the PI oil so of C'ommons. 

With the change in the ])olitical complexion of the country 
the Vlc^^s of the paities changed. After the devolution of 
iB88, when the Stuart dynasty was ejected, many Tories who 
were supporters of tlie Crown became Jacobites, or 
supporters of tlie Stuarts, as against the Plonses of Orange 
and Hanover. The death-blow was dealt to the Stuart 
cause in 1745, and, with the disappearance of the Jacobites 
as a political fori'c, the Tories entered into the national life 
as It existed under the Hanoverian kings. The pai’ties 
became divided on general principles of government. With 
parhamentar\ supremacy a realized fact, the old distinction 
no longer aj)p]ied The Tories came to be looked on as up- 
holders of the present condition of things, of stability and 
order; the Whigs w^ere regarded as the promoters of reform 
and progress. In the nineteenth century the party names 
changed to the more intelligible ones of Conservatives 
(Tories) and liberals (Whigs). With the union, in 1801, of 
Great Britain and Ireland, there came another party element 
which grew’ m strength as the century advanced. PTese were 
the Irish Nationalists, who demanded “Home Kule” for 
Ireland. In Mr. Gladstone’s ministry of 1886 a Home 
Ilule Bill was introduced wdnch completely broke up the 
Liberal party. Those who refused to accept the Bill w’enl 
over to the Conservative party, wliicli from then onwards w^as 
also called the Unionist party. The term Liberal-Unionist 
w’as used for many years to designate those wPio previously 
had been Liberals but who refused to continue in that party 
after the Home Rule Bill. With the creation of the Irish 
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Free State in 192‘2, the Irish Nationalists disappeared from 
British politics. 

Another party — Labour — has come to the front in the 
present century. It came into existence to support the 
interests of the working classes. It is to be distinguished 
from the Socialists of wliom there is also a party in JLigdand, 
which as yet has not secured appreciable representation m 
tlie House of Commons. 

Thus, at present, tlie Biatisli system lias tliree organized 
[)arties — the Conservatives (also known as Unionists, and 


Present 

Position 


sometimes derisively called Tories), the Liberals^ 
and the Labour Party. Up to the beginning of 
tlie (ireat War the Liberal, Tjabour, and the now 


defunct Irish Nationalist parties worked together, and by so 
doing {ireserved the two-party system of government. Within 
these two there was considerable variation of opinion, 
especially marked among the Liberals, who w^re composed 
of two types — the less progressive (or Liberals proper) and 


the more progressive (or KadicalsU Some of the less 
progressive Juberals have joined the (\.)nservative and some 
of the Padicals the Labour party. 

Though the general dividing' line between Liberals and 
(Conservatives is the desire for progress and reform and tlie 
desire for the continuance of the present scheme of things, 
it IS to be noted that this line of division is somew'liat illu- 


sory. (Conservatives have been responsible for social and 


political reform as well as Liberals. .The extension of the 
liasis of suffrage, for example, m the Reform Acts, was 


mainly the work of the former. 


The theory of parties in England is well stated by ]\Iay 
m his Co}isiitntio}i(iI History : “The parties in which 
Englishmen have associated have represented cardinal 
principles of government — authority on the one side, popular 
rights and privileges on the other. The former principle, 
pressed to extremes, wmuld tend to absolutism, the latter to a 
republic; but, controlled wutlnn proper limits, they are both 
necessary for the safe working of a balanced constitution. 
When the parties have lost sight of these principles, in pursuit 
of objects less worthy, they have degenerated into factions.” 

Til Britain the organization of the party machinery is 
centred m the leaders in Parliament, particularly the House 
of Commons. One man is definitely recognized as the head 
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and his views form the prevailing views of the party. The 
leader does not act alone, but in conjunction with 
Org*^i- other leading men. The parliameJitary organiza- 

zaUon iion IS Centred in an official known as the 

Whip, whose duty it is to secure the maximum 
vote possible for liis party in the House of C'ommons. P]ach 
party has a central office (e.g., the Central (bnservative 
Association and the Central Liberal Association), with an 
executive commfttee as the central organization. Its main 
object is to win seats at elections, and for this end it issues 
])ro})agan(list literature, such as Year Books [the Liberal Year 
Book and the Constitutional (Conservative) Year Book] and 
electioneering pamjihlets. The central office also keeps 
a list of names of members who wish seats m Parliament, 
'rhe actual choice of candidates for scats is left to local 
associations, but the central organization often asks (though 
It cannot compeb the local associations lo adopt a candidate 
nominated by the Whip. The central organizations have also 
considerable command of funds wliich are spent in propa- 
ganda work and in paMug tlie expenses or part expenses for 
the candidates wlio cannot afford to pay. The accounts of 
these organizations are kept stnctlv sei-rel , hut it is com- 
monly believed that the funds are augmented by those who 
expect to receive either office or honours from the party when 
it IS in power. 

Besides the actual executive organizations there are many 
otlier party organizations. Most important among these are 
the great London social clubs — the Carlton (('Onservative) 
and National Jjiberal — tlie membership of wliicli is exclusive- 
ly political. All party leaders belong to these clubs; thus the 
clubs are im^iortant centres of political opinion. Working 
men’s clubs exist in constituencies where ])olitical meetings 
are iield and where an active part in elections is taken. 
Otlier organizations, such as the Primrose League (Conser- 
vative) and the Eighty Club (Liberal), are important poli- 
tical bodies, though they are not so continuously active as 
the others. 

‘2. The party system of tlie United States, like that in 
Britain, has passed through various fihases. Before the 
American War of Independence the parties in America were 
similar to those in England. After the Declaration of 
Independence, a purely American type giw up. The first 
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line of division was between the Federalists and Anti- 
federalists. The basis of this division was the 
The Party form of government. The Federal party desired 
th^United establishment of a strong central govern- 

State* ment; tlie Anti-federahsts wished to retain state 
rights. With the adoption of the Constitution, 
the Ant i-federal'isis were beaten, and disappeared, but 
their ])laee was taken by the Kepublicans, who 
favoiiied tlie restriction of tlie powers of the central govern- 
ment. 4Mie Kepublicans, basing their theories on the general 
theories of nglits whic'li were so popular at the time 
of the French Revolution, gradually conipiered the Feder- 
alists, or su])porters of centralization, '^hhey^ called themselves 
I tcnnociat ic Kepuhluains and were helped b\ dissensions 
among the Federalist haulers and hy the passing into law 
of certain un[)opu1ar acts. Coming into power in 1801, tlie 
Republicans ado])ied the most po])ular of the Federalist doc- 
trines, which led to the extinction of the Federalist party. 
For some time there were no distinct parties tfrom about 
iHlf) to 1880) — a period known m American histoiy as the 
era of good feeling. About 188)0 new parties began to arise, 
one, the Democ-rats, led by Andrew Jackson, the other, the 
Whigs, led by Henry Olay. Tlie Oemocrats, successors of 
the Democ-ratic Kefiuhlicans, held extreme individualistic 
views of the rights of the peojile, and strongly opposed the 
protective tariff, the national bank, and national improve- 
ments in roads and canals, all of which were supported by 
the Whigs. 


The next party controversy \vas slavery. This, ending in 
the American Civil War, split up the Whigs. The holders 
of anti-slavery ojiinions came together as Eepubli- 
Poaitlon cans. After the Civil War, and the abolition of 
slavery, the yiarty basis of slavery was de- 
stroyed, but the organizations continued. The present 
party organization, though the same in name, is not divided 
by any clearly marked difference of opinion. The chief 
element in the' system is the party organization, which is' all 
powerful. It is impossible to say clearly wdiat doctrines a 
Republican or a Democrat holds. They are divided on 


questions as they arise. Thus wdiile the Republican party 
favours protection, the Democrats do not oppose it. The 
gold standard is favoured chiefly by the Republicans, but 


22 
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also by many of the Democrats. As a matter of practice each 
party seizes on the opinion tliat is likely to be popular, and 
the only way to distinguish them is by their organization. 

In America there are several smaller parties such as the 
Prohibitionists, who are temperance reformers, and the 
Labour party. These, however, have as yet made no mark 
on American national life. 

The organization of the American party system is the most 
thorough-going in the world. Several reasons have contri- 
buted to this. Firstly, the separation of the 

Party 

islative and executive branches of govern- 
izat^n ment, and the difficulty of amending the consti- 
tution have necessitated some method of co- 
ordinating them, both in central and state governments. 
Secondly, the freiiuency of elections, and the large immlaa' 
of elected officials, have heljied to strengthen oi-ganization. 
In America, also, re-election is nnusual. Fourthly, the lai’gt' 
area of the United States, as well as the existeni't' of tvo 
governments, federal and state, makes it neccrssaiy for Ihe ex- 
firession of the popular will that the maciiiiieiy of eleclion 
be highly organized. Fifthly, m America there is no central 
authority like the cabinet wliicli is representative of the parly 
in pow'er and acts as a focus of party opinion. 

The central fact of American })arty organization is 
tiie convention or meeting of representatives to choose (ain- 
didates for offices. These representatives are selected by 
the political parties. The actual working of the system starts 
at the primary election or caucus, dins “piimary” is a 
meeting of the (juahfied voters in the smallest electoral area. 
It selects a local party committee, makes nommations for 
the local offices open to election, and sends delegates to the 
next highest meeting. In the primary elections only a small 
number of electoi's as a rule take part. The mam body of 
citizens stay aw'ay either from lack of interest, lack of 
technical (piahhcations to attend, or because of unfair means 
adopted by party leaders. 

In the larger electoral areas it is physically impossible 
for all (jualihed voters to attend. The business of these areas 
is therefore done through bodies of delegates, or conventions. 
The duties of this convention are similar to those of the pri- 
mary convention. Jt appoints a committee, nominates party 
candidates and sends delegates to the state convention, wdiich, 
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in its turn, nominates the party candidates for the state 
governorship and sends delegates to the national convention. 

The national convention is the head of the whole organi- 
zation. It is composed of twice as many members for each 
state as the state has members of Congress. Two delegates 
are sent from each congressional electoral area, and from 
each state at large. Each territory sends six delegates. 
As a rule, reserve members, or “alternates”, as they are 
called, are chosen to replace members falling out. The 
national convention makes the party nomination for the 
presidentship and vice-presidentship, and decides matters 
of policy. The national convention is held once in four 
years. There are differences in procedure in the two 
parties. In the Eepublican party the delegates sent from a 
state may vote as individuals for different candidates; in the 
Democratic the delegates must vote in a body for one person. 
For election the Eepublican party requires only a simple 
majority; in the Democratic party a two-thirds majority is 
necessary. 

The party system in America, though complete and 
symmetrical in its organization, has unfortunately developed 
many abuses. The frequency of American elections has 
proved too severe a tax on both the time and interest of the 
electors, and the elections have passed into the hands of 
party organizations. Hence have arisen wliat are known in 
America as the party “machine,” the party “ring,” and the 
“boss.” The “boss” is the party leader who manages the 
election for his own friends or his own particular interests; 
the “ring” is composed of his follov;ers who help him in 
elections and expect to share in the benefits flowing from 
success in the elections. The “machine” is the party 
organization by which the “boss” is able to carry out his 
purposes. The “boss” is not primarily interested in general 
political issues. His business is to win elections, and to do 
so he must be a master of intrigue and persuasion. His chief 
enemies are those of his own party who try to weaken his 
power, as, particularly in municipal elections, he can often 
make a “deal” with the “bosses” of the opposite party to 
share in the final distribution of offices. 

Elections, from the “primaries” upwards, are, according- 
ly, more or less farcical. The voters, aware of the system, 
do not attend, and the selection of candidates takes place 
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at the bidding of an inside “clique” which prepares before- 
hand the names to be adopted (known m America as 
a “slate”). The very existence of the “machine” system 
keeps voters away; they know that their individual votes are 
ot no avail against the maciune. In the primary elections 
only a very small number of the qualified voters take the 
trouble to attend the meetings. 

One of the evil results of the American system is known 
as the “spoils” system, by which government offices are given 
to party supporters. The close connection of politics witli 
industrial and commercial life I’esults also m the evil of what 
is known as “graft”, by which business bodies, by lielping 
“bosses” or party leaders with money, are able to secure 
legislation favourable to their own interests. 

Huring recent years many metliods for tiie reform of tlie 
American system have been proposial. The fundaiueiilal 
difficulty is really the a])athy of the electors tliemsehes, but 
the “machine” is now so fierh'ct that it is (|uestionable 
even if increased interest m politics by the masses would be 
able to amend il. Another suggested reform is the abolition 
of elective administrative posts. For the “s])oils” system 
1 ’ei‘orm in the civil service is necessary. Some states have 
drawn u]) law's to prevent abuse in primary elections. 
Another method, adopted in the state of Afmiu'sota, is to 
allow every qualified voter to name Ins candidate, and, ulti- 
mately, by tlie double-})allot system, to elect the man who 
has the final majority. 

3. Parties on the Continent of Europe. The system f)re- 
vailing in Eurofie is the multiple-jiarty system. Inst(aul of 
twm {)arties, there are several, not one ot wbicli. 
Parties in rule, is able to control the others. Wlierc 

Europe ibe party system co-exists witfi cabiiua govern- 
ment, the multiplicity is particularly dangerous. 
The cabinet is liable to be l)eaten at any time, as it can never 
count on the support of any group or groups, d'o this the 
freipient changes of cabinet in continental countries possess- 
ing cabinet government are due. 

In France after the 1928 elections there were no less 
than ten parties represented in the Chamber of J)epulies, of 
wliich six had forty or more members. The French 
party divisions are by no means clearly marked, and the 
lack of ; organization has prevented unity. For long the 
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divisions were decided by the questions of the form of 
government — monarchical or presidential. Among the 
monarchical party were siib-divisions representing the claims 
of different royal houses to the throne, the Bourbons and 
Buonapartes. monarchical basis has died out and other 

theories of government have taken its place. The Con- 
servatives are the successors of the old monarchists, 
while the Republicans, Socialists, and Radicals form other 
divisions, with sub-divisions of tbeir own. The instability so 
c'haracteristic of hVench political life is helped by the system 
ot interpellat ions, l)y which a member of tlie Chamber 
of Beputies may ask a question of a member of cabinet, raise 
a debate, and demand a vote. This often results in 

unexpected defeats of the cabinet and consequent 
resignations. 

The method most favoured in France to secure stability is 
the two-party organization. On the Continent party orgajii- 
zaticm is not highly developed, and this lack of organization 
is largely accountable for tlie weakness of the system. 

Italy, whi(*h used to have about six parties, has secured 
stability through the dominance of the Fascist party. In 
Oermany, I'lefore the War, of about a dozen parties re- 

]iresenied in the Reichstag, five were very strong. But as in 
Oermany there was no cabinet government, the party system 
did not afft'ct the stability of the executive government. In 
the National Assembly elected after the end of the Great War 
six parties were represented by twenty or more members. 

Under tbe new constitution Germany has adopted cabinet 

government, so that the executive now depends on party 
support. Fight parties (besides minor parties) were repre- 
sented in the Reichstag after the 1928 elections. 

It may be remarked in comdusion that the party system 
has been adopted in all the British Self-governing Dominions. 
In Canada the Conservative and Diberal, in Australia and 
New Zealand the Tjiberal and Tjabour, are the chief parties. 
In South Africa there are several parties, owing to the pecu- 
liar political complexion of the country : the chief parties are 
the South African, Ttnionist. and Nationalist parties. In 
India no distinct parly lines are vet discernible. The most 
general division Is that' of IVFoderates and Swarajists, but' 
attempts have beeH made to found other parties, e.g.. Liberals 
and C onstitutionalisTO, 



CHAPTEE XVI 

FEDEEAL GOVEENMENT 

1 . THE VARIOUS TYPES OF UNION BETWEEN STATES; INTER- 
NATIONAL ALLIANCES, INTERNATIONAL ADMINISTRATIVE 
UNIONS, PERSONAL UNIONS, REAL UNIONS 


The word federalism is derived from the Latin word focdiis, 
wliich means a treaty or agreement. The essential 
feature of a modern federal state is that two or 
Federalism hitherto independent states agree to form a 

new state. Federal states are a species of a genus, the 
genus being unions, or states wdiicli exist in virtue of some 
form of goveiaimental union or agreement. Before analysing 
federalism, it is necessary first to differentiate it from other 
types of union. 

Fnion between states varies in completeness from in- 
ternational alliances (such as an agreement between 
independent states to guarantee certain rights or 
territory) on the one extreme, to federalism on 
the other. In the case of international alliances 
the individual states concerned have to carry out 
the agreement; there is no organization to compel any of 
the stares that may fail to fulfil its guarantee. Alliances 
entail no organization beyond the governments of the 
individual states themselves. They are the weakest type of 
union. 


Inter- 

national 

Alliances 


Most unions have some sort of organization definitely 
marking the union. These organized unions may be 
Types of <3ivided into (a) International Administrative 
Organized TMons; (b) Personal Unions; (c) Eeal Unions; 
Unions (j) Confederations; (e) Federations. 

International administrative unions differ from inter- 
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national alliances in having a definite organization for the 
carrying out of the purpose for which they are 
national established. Such unions exist only for a definite 
Adminis- administrative purpose — such as the rnanage- 
trative meut of the Suez Canal by Britain and France, or 
Unions joint administration, by the same powers, of 

certain Pacific islands. 

Personal Union and Peal Union (both these terms are 
taken from the German language) are very much alike. In 
personal union two distinct states come under one 
Union”^* ruler; the states are independent, each having 
its own constitutional laws and organization : the 
only bond of union is the common ruler. Choice, succession 
or any other casual circumstance may be the cause of 
personal union. Each state preserves its own identity, sends 
its own international representatives to otlier states, and 
receives 1 heirs. The c'onimon ruler may have different 
functions m the sevau’al slates of the union. He may be a 
constitutional ruler in one and absolute in another. He has 
different piu'sonahties for each unit. As soon as the ruler 
ceases to exist, the personal union ends. In a personal 
union, tlierefore, the only bond of union is tlie person of 
Ihe ruler, and when it (‘eases to exist, either by death or by 
leiial extinction, the union ceases. An example of such 
jiersonal union was the Union of England and Hanover from 
1714-U^37. The Hanoverian kings of England were at one 
and the same tune Kings of England and of Hanover. This 
ri'lationship ceased with the accession of Queen Victoria, 
because the Hanoverian knvs did not permit female succes- 
sion to the throne. 

Hc'al Union goes further than Pei’sonal Union. In Real 
Union there is a cijinmon ruler but the individual states, 
while [iresei'ving their owm constitutional law^s 
Union local institutions, create a common authority 

to secure (‘crtain common ends. The states are 


closely united, and act as one in international matters. The 
old Austro-Hungarian Union is an example. In Austria- 
Hungary there were twm units — the Austrian Empire and the 
Kingdom of Hungary, d^he Emperor of Austria was also the 
King, or, as he wars officially knowui, the Apostolic King of 
Hungary. The Compn^mise of 18fi7 settled that each state 
should preserve its institutions, wuth its own legislature and 
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executive departments. In foreign, military and naval 
alfairs, and in financial matters relating to these common 
affairs, there were common administrative agencies. With 
certain small exceptions, the Union had entire control 
of tliese subjects, though the executive agency for the assess- 
ment and collection of the financial contributions of the units 
was the individual governments. In commercial matters 
there was an agreement, renewable at intervals of ten years, 
by which the two states were practically one in customs, 
coinage and weights and measures. The legislative power in 
common matters was vested in the parliaments of the 
states, but the Delegations, nominated from the Legislative 
Houses of each state, decided the requirements of the com- 
mon services. These Delegations were summoned annually 
by the Emperor and King, and met alternately at the capital 
of Austria (Vienna), and the capital of Hungary (Buda-Lesth). 
The three common ministries (Foreign Affairs, War, Finance) 
were responsible to the Delegations, not to the Austrian and 
the Hungarian Parliaments. 

x\nother modern example of Eeal Union was the union, 
from 1815 to 1905, of Norway and Sweden. 4dns union was 
not so conipleto as the union of Austria and Hungary. 
Foreign affairs were managed by Sweden, not by a separate 
organization. Eacli country preserved its own parliament 
and flag. There was no joint legislature or joint ministry. 
The desire for separate foreign representation by Norway led 
to the disi’iiption of the union in 1905. 

2. CONFEDERATION 

Though the words Confederation and Federation come 
from the same root, the two are distinct in meaning. Con- 
federation both historically and logically is prior 
P^d^ation federation; but the latter is the more com- 
Meration pletc form of uiiion. In a federation states 
hitherto sovereign lose tlieir statehood*, they give 
up their sovereignty to another state, the federal state. In 
a confederation union is only partial. Fjach state preserves 
its original sovereignty, and only for certain common ends 
a new organization is estaldished. The confederate organ of 
government binds each state with the consent of the state 
concerned. No new state is formed, though there is a pew 



FEDERAL (W VERNMENT 


345 


organ of government. This new government is, as it were, 
the result of a treaty between independent states, except 
that the treaty has no definite duration and creates 
a separate organization mer ely to recommend or carry out 
certain common ends. Any state in a confederation can 
secede if it wishes. The only restraint is the fear that the 
other states of the confederation may enforce the original 
treaty from the idea that they have been endangered by the 
secession. 

In a confederation the central organ of government deals 
with the individual governments, which it controls only so 
far as its statutory powers permit. A confederation does not 
deal with the citizens of the individual states. In a 
federation, however, a new citizenship is created. The 
federal government has direct relations with the citizens. In 
a confederation each citizen is a citizen of his own state; in 
a federation he is a citizen in a double sense, of a “state” 
(which IS only nominally a state in a federal union) and of 
the state, the federal state. To take a simple example, 
suppose India were united in a confederation, there would 
be a government, at Delhi, which would control Bengal, 
Bombay, Madras and the other provinces in certain matters 
agreed upon bv all provinces. Yet the provinces would 
remain independent of each other. \ Madrassi would 
remain a Madrassi, a Bengali a Bengali. Bengal or Madras 
could secede from the union if either felt that it could no 
longer consent to it. In a federal union, however, Bengal, 
Madras, Bomba v and the others could not secede from the 
union. Each Bengali and Madrassi, in addition to being a 
Bengali or Madrassi, would be also an Indian. He would be 
a IMadrassi-Indian or Bengali-Indian, for the state to wdiicli 
he owed his chief allegiance 'would be India. Bengal, 
Bombay, Madras, etc., would no longer be independent 
states, hut provincial governments with certain guai'anteed 
powers. 

The distinction between confederations and federations 
may thus be summed up : first, a federation makes a new 
state; a C'onfederation is a union of existing states; second, 
a federation has a body of federal law which is the law of 
the new state. This law represents the will of tlie federal 
community. In a confederation there is only a joint govern- 
ment for certain purposes. The continued existence of this 
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government depends on the consent of the states. Third, in 
a federation a new sovereignty is created. The sovereignty 
rests in the federation, not m the states, as in a confedera- 
tion. Foiirtli, the states, or more correctly, provinces, of a 
federation, cannot secede, for a federation is perpetual; in 
a confederation, the consent of each state being essen- 
tial to union, secession is possible. Fifth, in a federation a 
new nation is formed, the central government dealing with 
both provincial govei’iiments and citizens; in a confederation 
the common organ of government deals only with state 
governments. 

In the German language the distinction is well brought 
out by the words StaatcuhnucL meaning union or system of 
states (confederation), and Bnndestaat , a unified state 
(federation). Confederation is a weaker type of union than 
federation. It often precedes federation ;g the conditions 
leading to confederation may ultimately bring about a 
stronger form of union. Tn tlie modern world the United 
States, Switzerland and Germany are outstanding instances 
of federal states, and in I'ach of these federation was pre- 
ceded by confederation. Confederation, however, often 
results from a temporary emergency, and experience has 
proved that as soon as that emergency is past, the confede- 
ration may break down. Federalism must rest on something 
more secure than temporary exigemncs. 

There are many historical instances of confederations. 
Unions of this type (called “systems”, “groups”, “joint- 
states”, or “commonwealths”) were common 
Examples among st the Greeks. In ancient Greece there 
- large number of independent cities, and 

In Greece* needs of defence or the 

demands of commerce led to leagues or con- 
federations. Certain conditions favourable to union v existed 
in Greece — common language, religion and culture. Every 
Greek w^as pioud of the fact that he wuas a Greek, whether a 
Spartan, a Corinthian or an Athenian, as distinct from 
a foreigner, or barbarian, as the Greeks called non-Greeks. 
In spite of many all-Greek institutions, such as the religious 
festivals, the Hellenic games, and the Amphictyonic Council, 
the ancient Greeks never achieved unity. ' The mountainous 
nature of the country, the intensely local form of govern- 
ment, whetlier democratic or oligarchic, and local 
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jealousies, prevented complete fusion. The Boeotian, Delian, 
Lycian, Achaean and iEtolian Leagues all flourished for 
some time, but none achieved permanence. The most notable 
of these was the Achaean League. 

The Achaean League was the result of the conquest of 
Greece by Alexander the Great. After Alexander’s death, 
the Macedonian domination over Greece con- 
Achaean but the ten cities of Achaea, taking 

League” advantage of the Macedonian pre-occupation 
with an invasion by a northern tribe, established 
their independence. They were soon joined by the w^hole of 
Greece, except Sparta and Athens. The government of the 
Achaean League was organized according to the type prevail- 
ing in the cities forming it. There was an assembly of all 
the citizens, which met half-yearly, and a senate, of 120 
members, which w^as practically a committee of the assembly. 
The assembly elected magistrates to carry on the work of 
the fjeague. These magistrates were responsible to the 
assembly. The citizens in the assembly voted by cities, not 
by head, each city having equal representation. The chief 
magistrate, or general was the equivalent of a modern 
president. The Achaean League was in many respects more 
like a federation than a confederation. Common laws, 
magistrates, coins, weights and measures, however, did not 
prevent disruption. Riructurally the licague was defective in 
the equal representation of une(|ual cities, and in the union 
of civil and military power in the generalship. The first led 
to local jealousies, the latter to defeat. Athens, moreover, 
and Sparta refused to join, and, though the name of the 
League existed long after the Macedonian yoke was cast 
off, its actual life ceased with the realization of the object 
which gave it being. 

The Achaean League w\as the most thorough-going attempt 
at federation in the ancaent world. The Lycian Tjeague, 
earlier historically than the Achaean, is notable insomuch as, 
profiting later by the experience of the Achaean, it allowed 
proportional representation to the city-states forming it. 
The Tjycian League, it may be noted, attracted the admira- 
tion of Montesquieu, and the American, Hamilton, and 
through their influence was a stimulus to the modern federal 
movement. 

Before the rise of Rome there were in Italy leagues with 
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certain federal character'istics. The chief was the lea^'ue of 
In Rome thirty cities of Latium, of wliich perhaps 

Rome was one. The rapid rise of Rome, how- 
ever, prevented any confederations in Italy. Rome, as 

mistress of Italy, was too strong to join in any equal alliance 
and strong enough to prevent any union against her. 
Nevertheless, in the heyday of the Roman Empire certain 
principles of government w^ere observed whicli have since 

been applied with great success in the British Empire. After 
her military conquests Rome usually tried to incorporate her 
provinces in the Empire by extending the privileges of 

Roman citizenship to the conquered peoples. The Roman 
dominions were allowed a large measure of self-government, 
as well as the franchise. The latter was a failure because of 
the physical impossibility of the conquered peoples taking a 
direct part in Roman elections; and self-government really 
depended on the whims of the administrative chiefs at Rome. 
Thougli neither federalism nor representative government 
succeeded, Rome almost achieved success in both. 

After the fall of Rom(\ political organization of all kinds 
became unstable. With the feudal system, the federal 
principle again emerged. Feudalism, the 
Middle ^-"^sence of which was a social classification 

Ages based on ownership of land, was in a sense 

federal. Tlie king was the social head and the 
vassals were his subordinates. Instead of producing union, 
this system produced disunion. The greater landlords tended 
to become independent kings. To the protest -by the cities 
against feudalism, which was essentially a land system, 
modern federalism owes its birth. Commerce and industry 
were much hampered by the exactions of territorial magnates, 
and for long there were severe struggles between the 
industrial centres and the feudal landlords. Commerce and 
industry led to the formation of towns, the wealth of 
which attracted the greedy overlords. Defence, therefore, 
was the first task of the towns. Several leagues of towns 
sprang up, notably the Ijombard League, the Rhenish 
League, the famous Hanseatic. League and the Cinque T\)rts 
in England. These leagues, which sprang up throughout all 
western Europe, existed to oppose the rapacity of feudal 
chiefs. They were primarily commercial, and had common 
military organizations to guard them. They were not really 



federal 00 vehement 


S49 


The Holy 

Roman 

Empire 

(lemian 


political uiiiony, and in no case did the union outlive 
the coininercial necessity which caused it. 

In one case, however, the basis was laid for a later con- 
federation and ultimately federation. In JJj 2JL three mountain 
Switzer cantons in the Alps leaguecT together agamst 
land absolutism of the German king and the 

priivailing feudal lawlessness. The Swiss League 
gradually develojied m strength and organization till the m- 
dependence of the cantons was recognized by the Peace of 
Westphalia in 1648. 

The Holy Poman Empire, by a long process of de- 
centralization, gradually became a loose confederation. The 
emp('rors were gradually forced to give concessions 
The Holy territorial magnates, many of whom ulti- 

Emp^e mately became independent. Till ]806 the Em- 
peror continued to be elected by the Diet of the 
German J^hnpire, wdiich represented some three hundred 
states and free cities. The dissolution of this was followed 
by a new confederation, and later by the federation of the 
German fhnpire. 

One more historical confederation must be noticed, viz., 
the Netherlands. Feudalism, though there it had a firm 
liold, rapidly decayed with the rise of the towns. 
The natural industriousness of the people, 

lands^*^' c()U])led With a flat country which provided no 
baronial strongholds, enabled the people early 
to achieve liberty. This liberty Avas soon to be infringed by 
the passing of the Diudiy of Burgundy, lo which the provinces 
(roughly Holland and Belgium) owed allegiance, to Spain. 
The Iveforniation, whicli was supported particularly in 
Holland, led the Spanish Kings, (diaries and Philip, to adopt 
severe rej)i’essive measures, the I’esnlt of which was tliat all 
the Jiitherk) independent trading republics lost their ancient 
charters and lilierties and were made completely subservient 
to Spam. Both Gatholic and Protestant provinces disliked 
Spanish interference, and in 1579, by the Union of Utrecht, 
live provinces united in eternal union to oppose the foreign 
power. Idle articles of union show that these provinces all 
but became a federal union. The provinces decided to 
defend one another by means of the “generality” of the 
union. The expenses of common action were to be met by 
equal levies. Peace and war were to be decided unanU 


The 

Nether- 

lands 
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moiisly by the provinces, as also was the levy of the federal 
taxes. On other matters the majority was to decide. The 
central organ was the States-General, which represented 
governments, not individuals. No state could make separate 
treaties with a foreign power without the consent of the 
others, and any alterations in the articles of union required 
unammous consent from the members. The States-General, 
it must be noted, represented states, not the people, and 
the votes were by states. No executive corresponding to 
the States-General w^as appointed till the Spanish yoke was 
definitely renounced. 

The Dutch confedei’ation lasted only during the Spanish 
menace. The union never went beyond a union of states : 
no new nation was formed. The individuals of the states 
wei*e never afl’ected by the central government. The death 
ol the menace killed the spirit oF unity for centuries, and, 
when it was revived, the idea of federalism was lost. 

The two most notable modern confederations are 
the United States of America for the few 3^oars 1781-1789, 
and the German confederation from 1815-1866. 

American confederal ion existed for mutual 
ation defence. Uach state reserved its independence 

except so far as the common end of defence 
demanded its surrender. A congress of delegates was formed 
to make provision for defence, but no common executive or 
judiciary was instituted. The confederation passed ultimately 
into what is the chief example of a modern federal 
state. 

The German confederation consisted of various types of 
states, kingdoms, free cities, grand duchies and principal- 
ities. The ami of the union was the external and 
CoJiifeder- security of the states. There was a 

ation central Diet, presided over by Austria. This 
Diet consisted of representatives of the states, 
who voted according to the instructions received from their 
own governments. The Diet had supreme control in foreign 
affairs, though the individual states could make treaties if 
these treaties did not endanger the union or any state of 
the union. War and peace alike were matters for the Diet, 
and machinery was created to settle inter-state disputes! 
No federal executive was established; each state acted as 
the executor of the resolutions of the union. 
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This confederation, after various vicissitudes, including 
severance from Austria, became the federation of the 
German Empire. 

3 . FEDERALISM 

No type of governmeut organization occupies a larger 
place at the present time in the public mind than federalism. 
Not only is it regarded as tlie solution of many of the 
internal problems of states, but many political tliinkers look 
upon it as the key to the organization of a world-state. With 
the United States of America as a model, many modern 
states liave adopted tlie federal system and at tlie present 
moment even the most conservative of all constitutions, that 
of .Britain, is in danger of losing its old flexibility to meet 
the ever-increasing demand for a federal empire. 

One of the earliest definitions of federalism is in 
Montesipiieu’s Spirit of the Laws, in which he says that 
federal goveimment is “a convention by which several 
similar states agi'ee to be(‘ome members of a larger one.” 
It is, as Hamilton says (in the FeeJerahst, IX, though 
Hamilton did not draw^ an accui'ate distinction betw^een 
federation and confederation), “an association of states 
that forms a new one.” Federalism tries to reconcile the 
exislence of Intherto independent states wnth the creation of 
a new state, to which alone sovereignty belongs. As 
Uicey says, it is “a political (-ontrivance intended to reconcile 
national unity with the maintenance of state rights.” It 
represents a comjiromise between largo states and small 
states; it combines small states wdiich up to the tune of union 
have been independent units, into a larger state. The 
small stales preserve as niucli local autonomy as is consistent 
with the object of union. They lose sovereignty, for 
the sovereignty passes to the new^ state, and become 
units of provincial government wuth definitely guaranteed 
powders. 

It is unfortunate that the language of ordinary life 
should so have overcome the more exact language of Political 
Scien(*e that the wmrd state is used for both the 
united federal state, and the units which com- 
* State^** pose it. In the United States of America there 
is, properly speaking, only one state, but INfaine, 
Massachusetts, New York, Ohio, California, etc., are called 
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“states”. Scientifically speaking, they are states only by 
courtesy. It would be more correct to call them provinces 
(as in Canada), as they do not possess the essential 
characteristic of a state, which is sovereignty. Again in 
Crermaiiy tliere is only one state, though Prussia, Pjavaria, 
el(*., are called “states”. In Switzerland the word canto}i 
is used, a use which prevents confusion. It must also be 
remembered that by the words “federal state” is really 
meant federal government. “Federal” applies to govern- 
ment, not to state. A federal state is not a compound state 


divided 


sovereignty. 


so\creign; tlie form of government is federal. Both ordinary, 
and scientific language are inconsistent Xand it is necessar> 
to keep these caveats in mind. 


('eitain favoui'iible 
suc(‘ess of a federal 

contiguity. It is hopeless to make a federal 

of^Feaer^* ‘^y^dein real if Ike component jiarts are wide]\ 

alism separated by land or sea. k'edei’al govtaamient 

{a) Geo- demands that each })rovince sliould take part not 

Cemtiguity affairs hut m the affairs of the 

central government. Distance leads to careless- 
ness or callousness on the ])art of botli central 
and local governments. National unity is difficult to attain 
where the people are too far apart. Thus, wlule federalism 
is possible in Australia, Canada, South Afru'a or India, it 
could nevei’ be real in the whole Jk’itish Empire, wheie 
Jjondon vould be the federal centre of countries so far apart 
as Canada, South Africa, India and New Zealand. 

A second essential is community of language, culture, 
religion, interests and historical associations. These, it will 
be remembered, are tlie usual elements of nation- 
munUy^of federalism is to produce a 

Language, Unified nation, and conijilete unity demands that 
the boundaries of state and nationality coincide. 
Tnierests Federalism makes a new state, and the new state, 
if it IS to be successful, must have behind it the 
national force of the people. In Germany, 
Prussians, Bavarians, Saxons, etc., became Germans; in 


conditions arc' necessary foi* I In' 
union. The first is geographi(*al 


It is hopeless to mak' 
if Ike component jiarts 


and local 


(d) Com- 
munity of 
Language, 
Culture 
and 

Interests 


Prussians, 


the United States the American nationality co-exists with 
the local patriotism of the “states”. Federalism implies 
two types of allegiance, a smaller and a greater, and the 
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Binaller must never come before the greater. Discordant 
states, states tliat do not “pull with” the central govern- 
ment, weaken it. Success in federal union depends on 
agreement : discordant elements must, therefore, be exclud- 
ed or won over. There should lie opposition of will on the 
})art of neither individuals nor governments to the uniom 
Federal government is most likely to be successful wdiere con- 
ditions are favourable to the development of a new national- 
ity, or the resumption of an old one. 

The third essential of federalism, viz., a sentiment of 
unity, flows from the second. This basis implies a common 
purpose, a purpose which finds its fulfilment ill 
common political union. The sentiment of unity 
Unity index of- a common national mind. The 

first attempts at the organization of sucli national 
fellow-feeling may not always be successful, but the likeli- 
hood IS tliat in the course of time the various local jealousies 
will be lost in a common loyalty. 

dV) jirevent local jealousy, as far as possible, there should 
be ecpiality among the component parts, both between them- 
selves and in relation to outside powers. A 
(r/) Equality “state” markedly larger or more powerful than 
the^Units others may be too proud and domineering for 

smaller ones. Because of its strength, it may be 
selfish or regardless of the interests of the others. This, 
for example, was true of Prussia m Germany. A strong 
state may endanger the union by its ability to resume its own 
foreign I’elations. For an ideal federal union perfect ecjuality 
of the states m size and power is desirable. Such exact 
e(|uality is, of course, impossible. Only a rough equahtc is 
attainable. Proportionate representation on the federal organs 
does not eliminate the jealousy and envy which result from 
inequality. 

Fifth, federal government requires a basis of political 
competence and general education among the people. 

Because of its structure, it is the most diflicult of 
AWHt**^*^^* all systems of government, while the recognition 
* * and appreciation of the double allegiance to }a'o- 

vince and state require a high level of general intelligence 
among the people. 

The federal process usually proceeds from the smaller to 
the greater, i.e., small “states” combine to form a single 
23 
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large state. It is thus usually a process of centralization. 
Sometimes the federal form of government is used as an ad- 
ministrative instrument. A large state may 
^deral sub-divide itself on federal principles to secure 
ization more efficient government. This is a process 
of devolution or decentralization. Mexico and 
Brazil are examples of this type, and at the present time 
there is much talk of federalizing the British Isles, if not the 
British Empire. It must also be noted that provinces or 
states should follow, as far as possible, historical boundaries. 
Germany did so, but the United States boundaries are 
matters largely of geographical and administrative con- 
venience. 

Given these conditions, federal government is likely to be 
Essential adopted successfully. 

Elements in 111 federal government there are three essential 

Federalism elements, 

1. The supremacy of the constitution. 

2. The demarcation of powers between the central and 

provincial governments. 

3. The existence of a judicial power to decide disputes 

arising on the first and second heads. 

A little consideration will show why these three elements 
are essential. A federal form of government is a type 
of contract between certain parties, viz., the 
sti^t^n^”" ‘"states” or provinces, and the new government. 

The smaller units agree to form one state, which 
must be sovereign. At the same time they wish to preserve 
as much local autonomy as they can. Obviously there must 
be an agreement defining the positions of the central or new 
government and that of the provincial governments. Tins 
agreement is the constitution. The constitution is not a 
moral treaty; it is the fundamental expression of the will 
of the parties forming a new state : it is the basis of the 
new state. To this new state all provinces and citizens, what- 
ever their former position, have the same relation. The 
provinces now become units of provincial government with 
their position guaranteed by the fundamental constitution. 
The citizens all owe allegiance to the same state : they have 
a new citizenship. 

Alf the constitution is to be stable it should not be too 
easy of amendment. We have already seen the distinction 
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between flexible and rigid constitutions. A flexible constitu- 
tion is one which can be amended by the normal law-making 
process : a rigid constitution is one in which amendment is 
possible in a way different from the ordinary law-making 
process. The nature of a federal constitution is such that it 
must be rigid. Were the constitution amendable by the 
normal process of law-making the states whose rights are 
guaranteed by the constitution would feel insecure : and such 
insecurity would inevitably prevent the welding process so 
essential to a successful federal union. If federalism were 
applied to the United Kingdom, the old flexibility of the 
British constitution w^ould have to be surrendered. A new 
constitution with the rights of England, Scotland and Wales 
definitely guaranteed would have to be made, and made in 
such a way that the ordinary legislature could not alter its 
guarantees. 

The second essential of federal Government, viz., the 
demarcation of powers between the states and central 
Government, arises from the first. Theoretically 
ca^oiTor constitution need go no further than the 

Powers general delimitation of powers; actually all 
federal constitutions go into considerable detail in 
the matter of the division of jiowers. They not only indicate 
the scope of the various powers, but, as a rule, say how’ they 
are to be exercised. Once the general principles of division 
arc laid down, there is no reason wliy the central and 
state governments should not work them out themselves ac- 
cording to their particular circumstances. In practice, how- 
ever, federal constitutions give details for the guidance of the 
new governments. 

Ill the actual division of powers there is considerable 
variation among existing federal governments, .^he funda- 
mental division is between central and local : 
The affairs of common concern must be under the 

of Powerf common, i.e, federal government; affairs of local 
concern should be under the “state”, or 
provincial government. In the earliest modern federations 
defence as a rule was the immediate cause of union. Com- 
mon defence implies the federal management of the army 
and navy, of foreign relations, and of financial resources suffi- 
cient to pay common expenses. Foreign relations, war and 
peace, and the power to raise money for such purposes 
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must belong to the federal government. Idiese functions al‘e 
essential to the very existence of the federal government. All 
matters of common interest sliould also be under com- 
mon management, e.g., coinage, patents, copyrights and the 
postal service. A large number of functions relating to 
commerce and trade I'equire common regulation, e.g., trans- 
portation, including railways and tariffs, (common railway 
control is necessary, particularly for co-ordination of railway 
gauges. In Australia, for exam])le, at present it is impossible 
to ha\e a thorough railway service from Melbourne to Sydney, 
because the railway gauge ditfers in the two states of A ictoria 
and New South AVales. Tariffs, both internal and external, 
must, come within the powers of the central government. 
Inter-state tariffs are a serious bar to federal unity. In the 
Clerman confederation of IS15 not only was each state a se])a- 
rate tariff area, but rrussia alone had over sixty se])arate 
tariff areas. AAniatever the external tariff polie\ may be, free 
inter-state commerce is nec(‘ssary. Such frc'c vonnnorcc 
implies federal control. 

In tlie national interest it is advisable that education, 
marriage and divorce should he under central supervision. 
There is, however, ('onsiderahle \ariation in practice m this 
res})eet. The modern tendency is to bring moi'e functions 
under the supervision or general control of the central gov- 
ernment. The actual management of these atfairs is left to 
provincial governments. Matters of purely local interest 
should be left to provincial governments. 

In regard to the division of powers there are two general 
types of constitution: tlie United States or AmtTic'aii t}|ie, 
and the C’anadian. Ilefore the union, m the 
Federa?^ United States, each government had its own 
Unions three “powers” — legislative, execnti\(‘ and 
judicial. The creation of the federal constitution 
limited these powers m a two-fold way — first, by the federal 
constitution; second, by the new state constitutions. To 
the central government were given tlie minimum powers 
necessary for the working of a federal government; the residue 
of functions was left to the states themselves. Tlie 
functions of the central government w^ere definitely limited 
by the constitution. Thus, in the United States, the central 
government performs certain states functions, wuth such 
other functions as are implied in these; everything else is 
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left to the states. In Canada the opposite policy was adopted. 
Cei’tain subjects or classes of subjects are definitely given to 
the states. The federal government legislates in all matters 
not definitely assigned to the states. The legislative powers 
of the (5inadian central government are thus much wider 
than those of the American legislature. 

Til both Ciermany and Switzerland the central government 
has more powers tlian in the United States. Though the 
legislative power of the central government in Germany is 
wider, the executive is narrower, for the states largely exe- 
cute the federal law for themselves. This is true of both the 
pre-war and ])ost-war German government. The more recent 
federation of Australia (1900), thougli its model was the 
United States, is turning towards the Canadian model. The 
modern tendency is to give greatiu* powers to the central 
government. In most of these federal governments, use is 
made of th(' principle of concurrent jurisdiction, whereby, if 
the constitution does not definitely exclude certain things 
from th(' slat(\s, the states are free to act for themselves, pi’o- 
vided the central government does not act. Of course 
the law of a state oi- province must not be in opposition to 
any law of the c'entral h'gislat nre, as the less cannot super- 
sede the gi’eater, pist as no law’ of the central government 
itself can supiu’sede anv article m the const itution. 

Idle third essential of a federal (‘onstitution is a bodv to 
decide disfiutes Where there are twai powers, local and 
central, each with stated powders, eases of conflict 
I arise, ddns not onlv makes a judicial body 

necessary but gives that body great powder over 
both the legislature and executive. Thus, if either 
a state or central legislature passes a law wdiich is not within 
its jiowers according to the (*onstitution, that law^ becomes 
void because the courts will refuse to apply it m any given 
case. Bill'll a knv is 'iiltra vires, or beyond the consti- 
tutional ])ow’ers of the law-making body, and, therefore, is 
inajiplii'able. 

hknleral governments show various types of judicial 
organization. The best provision is made in the United 
States and the (dinadian (and other British- 
IVactlce* colonial) constitutions, wdiere there is a definite 
federal judiciary which is constitutionally 
independent of the other branches of government. This 
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independence enables the courts fearlessly to enforce their 
decisions. In Canada the Governor-General also has the 
power of disallowing a bill as ultra vires, but his decision 
does not affect the right of the Supreme Court to pronounce 
a law unconstitutional. 

^ On the continent, the courts have not the same power. 
-In both Switzerland and Germany courts exist which might 
well exercise the function of deciding constitutional limits, 
yet they have no right to question the legality of federal laws. 
In Switzerland, where there is a near approach to direct 
popular government, the theory seems to be that the 
federal laws depend on the will of the people. Once passed, 
the laws must be accepted as such, whether they are con- 
stitutionally legal or not. On the continent, too, tlie 
prevalence of administrative law, whereby official acts are 
subject to a separate jurisdiction, rules constitutional disputes 
out of the sphere of the courts. They belong to the sphere 
of administrative law; the government itself decides on the 
constitutionality or non-constitutionality of any given law. 
In Germany the Imperial Court, or Eeichsgericht, has pro- 
nounced laws passed by states as ultra vires, but it has never 
pronounced any Imperial law unconstitutional. The legisla- 
ture itself decides whether or not a proposed law is within 


its own powers. 

Some further points must be noted. In the first place, 
there is no such thing as a model system of federalism. 

Experience has definitely proved that this or 

that element in federal government is good or 

There U given 

no Ideal organization will be successful. The best type 

Federal federal government is that which is best 

adapted to the people. Although the general 

spirit of federalism is the same all the world over, the 

details must vary according to the type of institutions on 
which it is super-imposed. German federalism, for example, 
could not he produced elsewhere, because German federal 
government was founded on German institutions. When a 
federal system is established, local institutions should be 


utilized or adopted wherever possible. To impose new ideas 
or invent a new political machinery where the indigenous 
ideas or machiner}^ can be used is to court failure. As far 
as is consistent with the objects to be attained, federalism 
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should mould old institutions to new ideas without violently 
breaking with tradition and established custom. 

A secondary characteristic of federal union is double 
representation. The bicameral principle finds here a natural 
method of division — one house for the people, 
one for state governments. The American prin- 
' ciple of equality of citizens and equality of states 
has been widely followed in tins respect. Each 
citizen is equally represented in the citizens’ house (the House 
of Tlepresentatives) , and each state in tlie state-house, the 
Senate. In the German Empire, though the states were 
not equally represented, there was a rough proportionate 
equality. 

It IS also to be noted that a federation may exist in a 
subordinate government. The British colonial federations are 
theoretically subordinate to the Imperial Par- 
Federalism liament, which can make or unmake their 
constitutions at will. Or, again, a federation 
may exist within a federation. Thus, if in the 
future there is a federal British Empire, the 
federal government will be supreme over the exist- 
ing federal unions. 

The chief advantage of federalism is that union gives 
strong til ‘ it also gives dignity. To be a member of a great 
nation like the United States is more dignified 
Advantages tliau to Continue a citizen of an independent 
Federalism Virginia or Texas. The loss of independence by 
small states is amply compensated by the fuller 
life and vigour which membership of a more powerful and 
richer state gives. Federalism gives this added dignity, 
but it preserves distinctive local features, and, in many cases, 
the existing nationality of the provinces. Economically, 
too, there is a distinct gain. To preserve their dignity, 
small states must keep up various expensive organs of 
government, particularly their foreign offices. If such small 
states unite, one foreign representative is sufficient for all. 
Some of the smaller German states found their foreign 
relations so costly before the unification of Germany tliat 
they were represented in foreign courts by others. Not only 
is there a saving in expenses of management, but there is 
also the saving that arises from the abolition of ruinous tariff 
wars, and the organization of free inter-state communications. 


in a 8ub> 
ordinate 
Govern- 
ment 
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There are many other savings, similar to the savings of 
large scale production. Useless duplication is often avoided, 
though there is the inevitable duplication and delay which 
a double system of government entails. Then, again, the 
demarcation of powers between central and state govern- 
ments makes for efficient government. The citizen can con- 
centrate on local affairs. The central government cannot 
interfere with the individual beyond its constitutional 
powers. Tlie individual has more freedom in moulding his 
own destiny; his voice in his own state is more power- 
ful than it could be in the state as a whole, for the population 
is less and he counts for more. In the everyday matters of 
life he is concerned mainly with his own state or province. 
At certain times he is called on to give his vote in national 
matters, but his more intimate relations are with liis local or 
state government. 

Critics of federal government have pointed out many 
weaknesses. Particular forms of federalism have particular 
weaknesses. In tlie United States, for example, 
most citizens would prefer to see tlie regulation of 
Parti-* marriage and divorce given to the central govern- 
cular ment. Weaknesses of this kind are remediable by 

Defects amendment of the constitution. In the United 

Slates amendment of the constitution is a very diffiiailt and 
complicated process. Experience is the best guide in federal 
organization, and as yet the experience of the world in 
modern federalism is limited. 

There are, however, certain defects arising out of 
Inherent nature of federalism. They are three m 

Defects number : — 

(a) Weakness arising from a double system of govern- 
ment. 

(h) Weakness arising from the fear of secession. 

(c) Weakness arising from the fear of combinations of 
states. 

The expense of a double system, and the delay, irritation 
and trouble caused by two authorities come 
(a) Double under the first heading. Promptness in public* 
Go^em-^^ business as a rule is more easily attained in 
ment ^ unitary government. In a well drawn-up con- 

stitution, however, the powers of the central and 
state governments are clearly defined. In matters of extreme 
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urgency, such as war and peace, a federal government can 
act as promptly as a unitary government. A badly drafted 
or badly conceived federal constitution may lead to delay, but 
that is not the fault of the federal principle in itself. 
This weakness is often much exaggerated. The experience 
of both Germany and the United States in the Great War 
shows that promptness in action was even more easil} attain- 
able in a federal than in a unitary government. Not only so, 
but the other side of the question has to be reckoned — the 
saving effected by the absence of needless duplication of 
services. 

The second weakness, fear of secession, always exists in 
federalism, though against this must be set the strength 
Pea f acliieved by union. Secession is much easier in 
Secess^n^ ^ federal state than in a unitary state. Each 
state has its own government ready made and a 
fedei-al government would probably offer less resistance to 
secession than a unitary government. Tlhs, however, is 
more a theoretical than an actual w^eakness, for a recalcitrant 
state has to reckon with the other states. The southern 
states of America had to be forced by a war to remain in 
the union. * But a state which wishes to secede shows that 
i( is not comfoiiable in its surroundings. It should, there- 
fore, be allowed to go, otherwise it may be a centre for the 
spread of disease. Secession may thus prove useful in 
national unification, ajid a desire for separation may show 
that the constitutional girdle with which the state is girt 
does not ht. It may show the necessity of amendment in the 
constitution, and constitutional amendment arising from such 
a cause may be very beneficial to the union. No federal umon 
('an be successful if not founded on the common will. 
Theoretically a federal union is perpetual, but it would be a 
mistake for a union to keep by force in its membership a 
chafing and troublesome unit. 

The third weakness is really an aspect of the second. A 
combination of states may force others to act as they wish. 

d^he combination in itself is based on the jirin- 
ciple of union. Hanger of revolt is a sign of mal- 
naiion" acljustment of areas, peoples, or governments, and 
demands either a re-arrangement of states or an 
amendment of the constitution. 

Some writers hold that federalism is only a transient fornt 
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of government. It will be replaced, they say, by unitary 
government, either by further unification or by 
S*i^er- separation. Sidgwick, for example, says that 
aiUm ' “federalism is likely to be, in many cases, a 
transitional stage through which a society — or an 
aggregate of societies — passes on its way to completer union, 
since, as time goes on, and mutual intercourse grows, the 
narrower patriotic sentiments that were originally a bar to 
full political union tend to diminish, while the inconvenience 
of a diversity of laws is more likely to be felt especially in a 
continuous territory.” History is no guide in this question. 
The Acliaean Ijeague existed one hundred years and the 
United Netherlands over two hundred years; but these 
instances are no index to the possibilities of modern 
federalism. Not only are the examples of federation multi- 
plying, but the existing federations are extremely vigorous 
governments. In several instances unitary governments have 
actually been I'eplaced by federal governments for adminis- 
trative convenience. If Great Britain, with her intense 
national unity, her unitary government and her flexible con- 
stitution, adopts federalism, it seems that federalism is more 
than a step towards unitary government. It is a definite 
form of government, not a transitional phase of organization. 
Many thinking men already visualize the whole world knit 
together in peace and friendship by a federal bond. 

The subject of Imperial Federation is dealt with in the 
chapter on the Government of Dependencies. 
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LOCAL GOVERNMENT 


Most modern states are so large that the central government 
cannot possibly perform all the functions which normally 


General 

Consider- 

ations 


may be expected from government. Even a 
small state like Monaco, the area of which is only 
eight s({uare miles, is divided into three areas, 


each of which has an organization to manage 
local affairs. In each state the w^ork of the central govern- 
ment, with its legislature, executive and judiciary, is con- 
centrated in the town known as the capital. In this capital 
laws are made and partly executed, but for their proper 
administration officials are usually spread up and down the 
country. In India, the Imperial legislative bodies meet in 
Delhi, and the Executive Council does its work mainly there 


and in Simla, but there are provincial governments at 
Calcutta, Bombay, Madras, and other capitals. In Bengal 
Calcutta is the centre where the Ijegislative Council meets, 


and where the secretariat and High Court do their work, but 


spread up and down the country are commissioners, judges, 
collectors, sub-divisional officers, policemen, excisemen, 
inspectors of schools, and others, who perform in their several 
localities their respective administrative duties. 

It is not to these, however, that the term local government 
applies. As Sidgwick says, the term “local government” in 
a unitary state means organs which, though 
^*Lo*af completely subordinate to the central legislature, 
Govern- independent of the central executive in 

ment appointment, and^ to some extent, in their 

decisions, and, exercise a partially independent 
control over certain parts of public finance. Local officials 
of the central government do not form “local government”. 
The term is applied to those organs which exist at the will 
of the central government, and which, wffiile they exist, have 
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cei'tain definite powers of making regulations, of controlling 
certain parts of public finance, and of executing their own 
laws, or the laws of the central legislature, over a given area. 
These organs are essentially subordinate bodies, but they 
have independence of action within certain stated limits. 
They represent a subdivision of the functions of government 
for the purpose of efficient administration. The sum total of 
government work is parcelled out to bodies, each of which has 
its own area of admimsti’ation. 

It IS im])ossible to give any exact definition of local 
government. It c n be described, but not defined, for a 
definition recpiires limits, and local government and central 
government ver\ fre(|uently cannot be marked off from each 
othtu*. Tt IS more easy to say what local government is not 
than what it is. Tt is not local officials of the central govern- 
meih. Nor, again, catn a government like that of Bengal 
be said to be a “locail government” in the str/d sense of the 
term. 'The unils of a fed(‘ral state, siicli as Prussia and 
New York Stare, are not units of local government. Tliey are 
provinces m a huleral union, witli local governments of their 
own. In a sense they are local governments, for they are 
subordinate law-making bodies with pow'crs over a definite 
area But wliile organs of loiail government exist at the will 
of the central go\(unment, tlu'se federal provinces havti a 
position definitelv guaranteed by the constitution of the 
state, which ('aiinot be altered at the will of the (*entral 
goveinment. This distinction, indeed, is a useful one, but 
not universally applicable, for in some American states, 
organs wliich usually would be designated organs of local 
government are definitel^y provided for m the constitution. 
And there is no reason wliatcver why a state, in drawing up 
a new' constitution, should not give m detail the constitution 
of bodies wliich admittedly might be organs of local govern- 
ment. This distindion of constitutional position is therefore 
not a universal criterion. 

Neither tlie size of territory nor the number of population 
is of the slightest value in determining what local gov- 
ernment is. Tlie indefiendent state of Monaco, witli eight 
S((uare miles of tmTitory, is far smaller than the local area of 
Yorkshire in England, and its popukition of about 23,000 is 
as nothing compared with the hundreds of thousands which 
come under the fjondon County Council or Calcutta Munici- 
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pality. Tlie only real point of d liferent j a tion between local 
and central is the kind of work done. 

A survey of the various activities of governnient shows 
two broad classes of work. In the first class are activities 

. of general interest. It is in the general interest 

guU^ldng central government should conduct 

Charac- foreign relations, and matters of war and peace. 
of**Loca*l matters are of natim^ial importance, and all 

Govern- Citizens benefit alike from them. Siimlarl}' it is 

ment: in the general interest that the (central govern- 

Functions should coiitrol matters of criminal law, 

contract, tariffs, marriage and divorce. If these 
matters were managed by local bodies, the nation’s law would 
be a medley. There is a second class of functions which 
benefit only a section of the coimminity, and this section of 
the community may properly be regarded as responsible for 
them. The lighting or water-supply of a town, and the up- 
keep of certain roads and bridges are definitely locail matters. 
Tlu' citizens of Bombay, for example, are not concerned with 
Imw the city of Calcutta receives its light or water, nor are 
the Citizens of Calcutta concerned with tlie Innlding of a 
culvert over a Krishnagar dram. In sucli cases tlie benefit 
I’esnlting from the works is assignable definitely to the peojile 
of the area concerned. 

Bet\\een these two types of functions, however, there is 
another, and a very large class, which is partly of the first 
and jiartly of the second type. Take an example. Conceiv- 
ably the schools of Krishnagar might be placed under the 
municijiality of Krishnagar; and so witli Calcutta, Ihicca, Kaj- 
shahi, etc This would mean that Krishnagar, Calcutta. 


. which is partly of the first 
Take an example. Conceiv- 


Pacca and Kajshahi could have any educational systems they 
pleased. This, how^ever, might result m all soils of edu- 
cational and social evils. One municipality might sav that it 
could not afford education: another might say it could 
affoi’d it, but only in a very inefficient way. Another might 
say that it was to have a thoroughly efficient system. It is 
a matter of general interest that the people be educated, and 
that they be educated on the same general plan. The central 
government, therefore, must assume control, though it may 
leave the municipalities or other local bodies to raise money. 


or spend grants given by the central government, according 
to rules and regulations approved by the central government. 
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An even more telling instance is that of sanitation. If 
there were no central control, then all the good done by an 
efficient local body might be undone by an inefficient neigh- 
bour. If, for example, bubonic plague were exterminated 
from Nadia by the efforts of the local District Board, and an 
inefficient District Board in Burdwan took no steps to exter- 
minate it, the good results secured by the Nadia Board 
would be largely neu^:a!ized by the carelessness of the 
Burdwan Board. Central control, therefore, is essential to 
produce uniformity though the actual executive work may 
be done by the local government bodies. In such matters 
the organ representing the smaller area should manage the 
practical details, while the determination of principles and 
general supervision sliould be left to the government of the 
larger area, i.e., the central government. 

It will thus be seen that it is impossible to bring local 
government within the limits of a definition. Some include 
within it not only local bodies sue!) as we have 
^cal Self- mentioned, but local officials of the central 

ment government and oi provincial governments m a 

federal state, or of governments such as that of 

Bengal. In India the term local self-government has gained 

Wide currency, and tins term might be well used m text books 
to designate what is usually meant by local government, 
leaving the term local government itself to cover all kinds 
of government which are not defimtely central government. 

The reasons for the existence, and the benefits of local 
government are many. Firstly, local government is neces- 
sary for efficiency. In an area where the people 
for^Local most interested in certain acts of government, 

Govern- h is in the interests of the people to have these 

ment. acts performed efficiently. For such efficient 

performance the people should be able to control 
those responsible for the work by being able to 
censure or dismiss them. 

Secondly, economy is secured by local government. If 
certain acts of government benefit only a definite are^' obvi- 
ously the expense of these acts should be borne 
2. Economy localit;^ Sometimes it may be necessary 

for the central government to give grants, on certain condi- 
tions; or the central government may grant power to 
the local body to raise a loan for certain specific 


1. Effi- 
ciency 
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3. As an 
Edu- 
cative 
Ag^ency 


purposes; or it may have to set a limit to which the local 
body can tax the residents in its area. Taxation, \or rating, 
is the chief method of raising money in local areas. The 
people who pay rates are able to elect local boards or 
councils and thus largely control expenditure as well as 
management. 

Thirdly, local government is an important educative 
agency in modern representative government. In normal 
modern states the citizen is called upon only 
occasionally to take a personal part in the direc- 
tion of national affairs, usually to record a vote 
at intervals of three to five years. This may 
lead either to apathy or discontent ; but local 
government provides an actual representative system close at 
hand on the proper conduct of which the ordinary things of 
everyday life depend. The citizen thus becomes acquainted 
with public affairs. Local bodies provide an excellent school 
of training for the wider affairs of central government. A 
survey of any western ministry will show^ a considerable num- 
ber of national leaders who first made their names as 
leaders in local government. 

Fourthly, local government takes the burden of work off 
the central government. Were tliere no local governmental 
. bodies, the central government would have to do 
b*ution*oVthe^^^^T^^^^^8 through its owii officials. B} a system 
Work of oi‘ local government the burden is distributed, and 
Govern- these days when government interference is 

extending, the use of local bodies is all the more 


apparent. 

Fifthly, local governing bodies are useful as members 
of the “deliberative” organ of government. They give 
5 As Deli- proposed legislation, and for making 

berative known local Conditions and difficulties they are in- 
Organs valuable. 

It must be remembered that local bodies exist within 
definite limits laid down by the central govern- 
ment. They may have full powers in some 
^wer^and matters, but in others they may only have to 
Areas carry out the orders of the central government. 

Local self-government must be circumscribed, for, 
in the first place, the narrower the area of government, the 
greater is the chance of one powerful interest swamping all 
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others. In such cases the central government must step ih, 
either as a vetoing power, or as regulating the local voting 
system so that all interests may be fairly represented. In the 
second jilace, many functions must be centrally controlled, 
though local bodies may have large executive powers. Edu- 
cation and sanitation are cases in point. 

It is a matter of tlie greatest difficulty for both political 
scientists and practical administrators to demarcate where 
central control should end and local control 
The Diffi* should start. The same ditticulty exists in the 
Demar^- ap[)ortiomnent of functions between smaller and 
cation larger units of local government. In some cases 
jt IS advisable to have central control with its 
uniformity; in other cases local (*ontrol is both fair and 
economical. Were all local bodies of the same moral 
standard, the apportionment of functions would be easier; but 
tile central government is continually faced with the dilticulty 
that local bodies are not eijually efficient. Wliere, say, eiglit 
out of ten local bodies may he perfectly efficient, the remain- 
ing two may be so ineffi(‘iont as to destroy the good work of 
the otlier eight. 

One or two examples of sncli difficulties may he given. 
In a inumcipahty , the managenient of street lighting 
and paving is a matter for the inhabitants of the 
Examples lAhsitors and others benefit by good roads 

and a good hgliting system, yet the actual townsjieople an' 
the cliief beneficiaries. Thoiigli this is true generally, there 
are cases where inhabitants of areas outside the town benefit 
more than the townspeople themselves. > Between the great 
commercial centres of Jjiverpool and Manchester there are 
smaller towns, the streets of which are largely highways for 
the traffic of the greater. The traffic passes through the 
towns without conferring any specific benefit upon them, yet 
the townspeople have to pay for the upkeep of the streets. 
Or suppose that there are five mam roads leading into a town, 
and these five roads pass through rural areas, each with 
a different body for local government. The inhabitants of 
these areas benefit far less from the roads than the town itself 
or the inhabitants of remoter areas. The cost of tlie 
upkeep of such roads, therefore, must lie apportioned by an 
authority wider than that of the district immediately 
surrounding the town. The most difficult case of all is poor- 
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relief. At first sight it may seem that each local area 
should be responsible for its own poor-relief. Poor-relief, 
however, means local taxation, and it would be in the 
interest of any area to make the taxation as small as possible 
in order to make the poor emigrate to other areas. The more 
public-spirited areas would suffer, and, therefore, some com- 
mon control IS necessary to give uniformity and prevent such 
unfairness. Central control should be as slight as possible; 
to place a large part of the burden on the local areas not 
only stimulates them to take means to avoid pauperism but 
has the additional advantage of enlisting the co-operation of 
private charity. 

Experience shows that the greater the responsibility of a 
local body, the more likely it is that a better class of men 
will come forward to serve the community. 
Respon- Where a local body merely interprets and exe- 
and Public Central government; it is diffi- 

Service C'Lilt to securc public-spiiited men of the propei’f 
type. /To give too much power to a body of less' 
able men might cause the educative value of the experiments 
to be lost in bad results. 

Experience is the only sure guide m matters of local 
government, both in the apportionment of functions and in 
the delimitation of areas. As a rule central 
arcTuide^* Control IS necessary at the outset, for the central 
government has more ability and more experience 
at its command than any local body. As Ridgwick points out, 
“The central government has the superior enlightenment 
derived from greater general knowdedge, wider experience and 
more highly trained intellects.” Gradually decentralization is 
possible to the limit wdiere central and local requirements 
meet. For the decision of such a limit experience and the 
prevailing ideas of the day on governmental interference 
decide. No rule of thumb exists. 

The above general considerations help us to answer the 
question, “How far can legislation be decentralized 
Legislative localized?” When we speak of local govern- 
traHzation i^Giit we Usually have administrative work m 
mind, but local bodies have also varying powers of 
legislation. All such is subordinate legislation, for all 
local bodies are subordinate to the central government. 
Their laws are really only bye-laws. In this respect they are 
24 
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comparable exactly to provincial governments m a federal 
system. They have their constitutions which define their 
powers. They can make laws within limits, and anything 
done beyond these limits is ultra vires, or beyond their 
pov\ers, and therefore void. The point of difference is that, 
whereas the provincial governments of a federal state are 
guaranteed by a fundamental constitution unalterable by the 
ordinary process of legislation, local bodies exist at the will 
of the central legislature. 

The extent of powers granted depends on several factors 
Types of — nature of the subjects, the political ideas 
Local Con- prevalent in the country, and historical conditions. 

Generally speaking, there are three methods of 

control : — 

1. Legislative centralization with administrative decen- 
tralization, in which, for the sake of uniformity, the central 
government passes laws, leaving tiie local bodies to 
administer them. In such a case the local bodies have 
certain powers of making bye-laws, which are really adminis- 
trative rules. This s}slem prevails generally in England 
and the United States, but, in certain types of activities, it 
may co-exist with complete centralization, both legislative and 
administrative. 

2. Legislative decentralization and administrative centra- 
lization, in w^hich large pow’ers of legislation are given to 
local bodies, but the central government administers these 
laws through its owm officials. This system prevails m 
France and Germany. 

3. Part centralization and part decentralization m both 
the legislative and the administrative branches of govern- 
ment. Tins is a compromise between the first two tyjies. 
The Prussian system is an example, and there is a marked 
tendency in England and the United States to follow in this 
direction. 

It must be observed, however, that the central govern- 
ment IS always m the background even although the powers 
it exerts are merely nominal, as in the case of provisional 
orders in the British legislature. A body like the London 
County Council recpiires only nominal control, but in cases 
wdiere local interests conflict, the central government is the 
only court of appeal. The central government preserves the 
legal power to forbid any proposed legislation of the London 
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County Council, save where final powers are legally granted 
to that body. Such ultimate control of local bodies is 
necessary for two important reasons : first, the lack of 
statesmanship m local bodies. Naturally a Parliament has 
more brains than a Parish Council, or, to give a local 
instance, a Legislative C’ouncil has greater ability than a local 
board. Second, small areas tend to become the centres of 
factions or interests, and the central government must act as 
a moderating power. It must either provide means to secure 
the representation of minorities on local councils, or 
hear the protests of minorities against the decision of 
majorities. 

Areas of local government vary from country to country. 
Tn England tliere are parishes, districts, counties; in France, 
communes, cantons, arrondissements, depart- 
Area* ineiits; in the United States, townships and 
counties; in India, districts, subdivisions, and 
unions. Idiere is no rule for the demarcation of the boun- 
daries of units of local governments. Several factors may 
be enumerated. (J) Historical conditions. Each locality 
should be as homogeneous as possible, therefore local 
traditions should be respected wherever possible. Organic 
unity IS oasKU’ where historic unity exists. In Britain 
the limits of counties and parislies were really determined 
long before' the modern system of local government was in- 
troduced. Natural areas were accepted, or only slightly 
modified, for the purposes of local government. (2) Geogra- 
phical conditions. Often areas are marked off definitely by 
rivers or mountains. (3i Density of population. This 

applies particularly in tlie case in cities. Two opposite 
ideas must be reconciled in this respect. The smaller an area, 
the more is each citizen interested in it, and, therefore, the 
more active a member of the community he is. Small 

areas are tlius tlie best schools of citizenship. But these 

have not the same command of able men as large areas, and 
they are more liable to be controlled by local interests or 

factions. (4) Functions. Functions may be arranged in an 
ascending s(*ale of importance. The least important duties 
are given to the local bodies of the smallest areas; i.c., the 
bodies with the more circumscribed powers; the more 

important are given to the bodies of larger areas. The 
extent to which the functions are controlled by the central 
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government depends largely on the type of body to which 
local control is given. Where such bodies are capable of 
bearing large powers and responsibilities, the central govern- 
ment usually is ready to give them large powers. It may 
also be noted that the local bodies of a larger area frequently 
have considerable jxiwers of control over local bodies of 
smaller areas, or sub-areas, within its own jurisdiction. (5) 
Deliberate creation by the central government. This is easily 
adopted in a new country; but, as in France, it may 
be adopted as a solution to historical difficulties. 

These bases by no means coincide. ^Though the parish is 
the unit in English local government because of its history, 
the density of the jxipulation varies from less than ten in- 
habitants to nearly 350,000. In France the commune, an 
historical unit, co-exists with the canton, wdiich is the result 
of deliberate creation. 

The more detailed analysis of local governments in tlie 
later chapters show^s the working of these various principles. 



CHAPTEE XVIII 

THE GOVEKNMENT OF DEPENDENCIES 

1. DEPENDENCIES *^D COLONIES 

A DEPENDENCY is a couiitry with a subordinate government, 
or, in John Stuart Mill’s more lengthy definition depen- 
Mean* { “outlying territories of some size 

Dependency population, which are subject more or less to 
acts of sovereign power on the part of the 
paramount country, without being equally represented (if 
represented at all) in its legislature/’ Independent states 
are sovereign; they own allegiance to no other state. In a 
dependency, ythere is no such sovereignty. The government in 
a dependency owes its existence to some superior govern- 
ment. The degree of subordination varies greatly; but in 
every case there is subordination of some kind. In some 
cases it is more or less nominal, in other cases it is real. 
Dependencies are of two classes — dependencies which a 
country rules, and dejiendencies which it settles. The first 
class comprises those lands which either are unsuitable for 
settlement because of climate or are already thickly peopled. 
The second class includes the so-called “new” countries, 
which have plenty of room for immigrants and plenty of 
scope for development, as well as an auspicious climate and 
fertile soil. 

The second type is the colony. The Latin word 
colonia originally meant a settlement for soldiers in some out- 
lying province. Now-a-days the word colony 
is often used loosely to include all dependencies. 
India is sometimes called a colony. This use of 
the word is quite wrong. Colony is a species of the genus 
dependency. All colonies are dependencies, but only some 
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dependencies are colonies. A colony, properly speaking, is 
an area in winch the ruling section of the inhabit- 
ants originally migrated from a parent country, which con- 
tinues to control them in some definite way. Tlie original 
JRoman idea of settlement is essential to the word in its strict 
, sense. The actual settlement may have taken place many 
years ago, or it may have been a process lasting over centuries; 
usually there is a tendency towards continued settlement 
from the same parent country. The parent country is known 
to the colonists of any one area not only as their supreme 
head, but as the centre to which their fellow colonists in 
other areas look. The terms “Mother Country” or “Old 
Country” are frequently given to the parent state, indicat- 
ing a certain filial bond existing between the two. 

Other terms are gradually coming into use. The varieties 
of political dependence on the parent country are so 
numerous that the name colony is sometimes 
^^sented as indicating too much subservience, 
signa ion« self-governing dominion, or simply, 

dominion, has officially replaced colony as applying to 
Canada, Newfoundland, South Africa, Australia and New 
Zealand. All these have now resjx)nsible government. Other 
colonies (e.g , Ceylon) used to be called Crown Colonies, but 
tlie name “Crown Colony” is now officially applied only to 
those colonies in which the crown retains control of tlie 
legislation. The wwd colony itself, in the official language 
of the English Colonial Office, is used as the abbreviation of 
the official longer designation, “Colony not possessing res- 
y)onsible government.” But it must be kept in mind that, 
although Britain is the chief, she is not the only colonizer of 
the wmrld, and the British classification is only an official 
classification of convenience. 

Dependencies arise from a variety of causes. The earliest 
method of the acquisition of dependencies was 
Meth^sof conquest, accompanied by partial settlement. 
Depend"* Boman colonies were of this type. When they 
encies were first conquered by Rome, dependent govern- 
ments were established, but only sometimes was 
an^ParSaV permanent settlement. Tn this way Spain, 

Settlement by Conquering Mexico and Peru, embarked on her 
colonial career in America. 

Sometimes dependencies are acquired as a secondary 
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result of conquest. A country defeated in war in one part 
2 Q . world may cede an outlying dependency as 

ession price of peace. y Canada was ceded by France” 

to Britain; in 1768, and as a result of the Spaiiish-American 
War in 1899 the Philippine Islands were ceded by Spain to 
the United States. Several of the smaller dependencies of 
Bi’itain are due to the process of barter in peace treaties. 
Conquest and cession often go together. Mauritius, conijuer- 
ed in 1810, was ceded to Britain by the Treaty of Paris in 
1814. Plongkong was ceded by China in 1841; Newfoundland 
by PTance in 1713. 

Dependencies are sometimes bought, or leased. The 
United Slates bought Alaska. Wei-hai-wei was ceded by 
China to Great Britain. The reasons for 

or LeasinV^ acquisition in such a way are various. Sometimes 
the reason is to complete national development by 
making territories compact. Such was the cause of the 
purchase by the United States of Louisiana, now a federal 
province. Sometimes defence is the motive. Gibraltar, 
Malta, Egypt, Aden, Wei-hai-wei, acquired in different ways, 
exist for defence, or defence and commerce. Commercial and 
naval reasons demand coaling stations. Frequently tlie 
method of government is also decided becau.se of these con- 
sideiution.s. Tlie island of Ascension in the Atlantic Ocean, 
for example, till 19‘28 was teclmi(*ally regarded as a 

man-of-war, and as such was directly under the Admiralty. 

Colonies, in the ]>roper sense, arise ])rimarily from settle- 
ment. This settlement or occupation may Make place in 
various ways. Sometimes it arises from discovery 
4. Settle- of a land hitherto unknown to the civilized 

Colonies eouiitries of the world. The discoverer in this 

Proper claims the land for his own state, on 

the grounds of priority of settlement. In this way 
Causes of Portuguese, Dutch and English colonies were 

founded in the fifteenth to the seventeenth 
covery ceiituries. Priority of claim is still recognized as 
in the new lands discovered in the Arctic 

and Antarctic regions, though, of course, these are 
unfit for settlement. Priority of claim may settle the 

fact of the country to which the newly discovered 

land is said to “belong”, but it does not constitute 

a colony. Colonization, as we have seen, implies 
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settlement. India was “discovered”, but it did not become 
a colony. To be a colony, the land discovered must be in an 
inferior state of civilization, and must not be permanently 
occupied. If the land is settled, and a fair measure of 
civilization exists, there may be conquest but not colonization. 
Colonization implies settlement on land where the existing 
population is in a rude state, where the land is unsettled 
and uncultivated, where, in short, there is an opportunity 
for the population of a more organized people to develop the 
resources of a country inhabited by a less organized people. 
Thus the British colonized America, Australia and New 
Zealand. In these countries, as a result of colonization, 
practically new peoples have grown up, — in Canada the 
Canadians, in Australia the Australians, etc. In the United 
States, the War of Independence terminated the colonial 
relationship with Britain, but even to-day large numbers of 
British subjects emigrate to the United States to profit by the 
larger chances in life which such a relatively undeveloped 
country gives. 

Besides adventurers and discoverers, missionary enterprise 

has been a valuable factor in discovering and open- 

2, Mission- i^^g up new Countries. -Missionary enterprise first 

prise”***"" ^he Portuguese to become discoverers and 

colonizers. 

The chief impetus to colonization is economic, and fore- 
most among the reasons of colonization must be placed the 

economic. This implies that the home country is 

3. Political highly developed, that competition is keen, 

noroic*”' Conditions of life are becoming more 

Causes difficult. Political reasons co-operate frequently 

with economic. The first exodus from England 
to America was due to religio-political causes. Before the 
Great War many from the oppressed nationalities of Europe 
went to America. These economic or politico-economic forces 
arising from great density of population and ever-growing 
competition, incite people to emigrate to lands where 
the chances are greater and the conditions of life more hope- 
ful. Life in these new circumstances often leads to the great- 
est hardship in the opening stages, and only the hardy, both 
in body and character, succeed. Where capital is available 
for the start, conditions are easier, but the most essential 
capital for the settler or colonist is vigour of mind and body. 
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An economic reason of another kind is the discovery of 
precious metals. The various “rushes” — Klondyke (in 
North-West America), the Australian gold fields, the South 
African diamond fields — all these led to settlement, though 
many who took part in the “rushes” made money quickly 
and returned to their own land. 

Then, again, there is the impetus that arises from the 
desire of traders to open new areas of activity. Competition 
at home may be so keen as to make returns on capital small. 
Goods are therefore “pqshed” in new areas, and the expan- 
sion of capital in this way leads to the influx of people to 
use the capital or develop it. 

For successful colonization the mother country must give 
protection to colonists. The rude tribes of the new country 
may be troublesome, or the envious eyes of other nations 
may endanger the new gains. /Military and naval vigilance 
is necessary for security to the colonists personally and to 
tlieir trade. Successful colonization needs also adaptability, 
both physical and mental. Physical adaptability is required 
for new climate and conditions, and mental adaptability for 
the types and manners of people to be met in new^ countries. 
This has been the secret largely of British success. The 
adaptability has meant not only the import of capital 
and labour to new countries, but the establisliing among 
natives of a new type of civilization, local customs and usages 
always being respected. 

2. SURVEY OF COLONIAL POLICY 

The first historical attempts at colonization were by 
the Phmnicians. They were a hardy maritime people who 
founded many commercial stations on the shores 
of the Mediterranean sea. These stations, how- 
ever, were more than mere trading ports. In 
some places, notably Carthage, the Phcenicians formed per- 
manent agricultural settlements, but of more importance was 
the spread of eastern civilization under the Phcenician auspices 
among the rude peoples of the West. The Pluxmicians 
achieved tlieir expansion in a peaceable way. 

Greek colonization started about 1000 B.C., when a large 
number of the inhabitants of the Peloponesus left Greece 
after the Dorian invasion. Later invasions and internal 
strife led to further emigration. The Greek colonies, 



POLITICAL SCIENCE 


however, were (juite different from our modern colonies, 
insomuch as the colonies, or cities, did not acknowledge any 
Greek superior government. These so-called colonial 
cities of Greece w^ere almost literal copies of 
Athens and Sparta. They had the same type of government, 
the same religion and customs, the same attitude towards out- 
siders, or ‘‘barbarians’'. Though owning no political allegi- 
ance to another state, these colonies by religion, language, 
customs and traditions were united to Greece. But in no 
case, even though Athens received tribute from some of her 
colonies for naval aid, did these colonies become subordinate 
to the parent city. Jjeagues were made wuth other colonies 
or the mother city for mutual defence, but these did not 
involve any sacrifice of sovereignty. 

The Bomans were coiujiierors, and conquest often led to 
colonization. The Ttoiuan imperial theory of government wais 
to give the (*onquered provinces as much home 
Roman Consistent with the supremacy of 

Home. Homan officaals were spread all over the world, and 
in many cases settled m the land where they adminis- 
tered laws. Wherever Homans went they took with them 
their civilization, and their chief contribution to the world 
was not the settlement of individuals in any definite areas, 
but the spread of western civilization. The word “colony” 
(Latin, coluJim) had a peculiar meaning among them. It 
meant a settlement of soldiers on a definite area similar to 
the proposed settlement of soldiers, after the Great War, in 
Canada and Australia. After long and meritorious sinwices, 
these soldiers were rewarded by the Homan government with 
grants of land where they and their families settled. The 
modern state of Hoiimania is descended from a “colony” of 
this kind. 

In the middle ages there was no real colonization, though 
witli the numberless wairs waged there was much acquisition 
of dependencies. Modern colonization really 
Modern pu- begins with the discovery of the sea-routes to the 
Sea^F^uies Indies and America. In this the Spanish 

and Portuguese were the leaders. The discovery 
of these routes was due partly to adventurous seamen, 
partly to the desire to propagate Christianity, and 
partly to commercial ambition. The Portuguese gradually 
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worked their w^ay to the Cape of Good Hope; India , the East 
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Indies, China and Japan, and started trading centres at 
various parts. J^hey also founded plantations in Brazil. 
The Spaniards, after the discovery of America, directed 
their attention to the West Indies, Mexico and Central 
America. In 1498 the Pope, Alexander VI., divided the 
pagan woiid between Spain and Portugal. Spain was given 
the New World, Portugal the Old. Later, by treaty, the 
Portuguese obtained Brazil and Labrador in the New World. 
The Spaniards vigorously followed up the papal grant by 
armed force, so that at the end of the sixteenth century, the 
New World, from South America to Mexico, was in Spanish 
hands. 

Great as was the extent of the Spanish colonies in the 
seventeenth and eighteenth centuries, her policy towards 
them resulted in complete alienation, and when 
Colonel i^P^hn was occupied with the Napoleonic wars, 
Policy*^ colonies seized the opportunity to declare 

their independence. Spanish colonial policy may 
be summed up in one word — centralization. The colonies 
were ruled from IVfadrid. The colonial laws were made there 
and the officials appointed there. Trade, commerce, religion 
and laws regarding the treatment of natives were all centred 
in the home government. The trade in especial was regulated 
in the interest of Spaniards. The colonies were allowed to 
trade with Spain only. This policv had an evil effect 
on both Spain and the colonies. It alienated the sympathies 
of the former, and, bv bringing great wealth into Spain, led 
to luxury, profligacy and corruption among the higher 
classes. The liberal principles adopted by Britain after the 
American War of Independence were recognized in the 
eighteenth century by Spain, but by that date the energies 
of the country had been totally sapped. The existence of 
huge vested interests in the old svstem prevented the new 
system from ap]iealing to them. The more virile peoples of 
France and Britain outstripped Spain not only in their means 
of communication but also in their adaptability, and when 
Spain was fighting against France and Britain in the 
Napoleonic wars, the colonies slipped from her grasp. • 

During the period of Spain’s prosperity three other 
European countries mitered the arena of colonial enterprise, 
Holland, France and England. These were maritime 
peoples, whose more adventnrons spirits discovered new sea 
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routes and countries. During Elizabethan times England 
was prolific in daring seamen, who received encouragement 
from government, not only for the discovery of 
Dirtch^* new lands but for harassing the French and 

English Spaniards. The main period of Dutch and English 

colonization belongs to the succeeding century — 
the seventeenth. In Holland, the Dutch East India Com- 
pany, which received its charter in 1602, had the monopoly 
of trade in the East Indies. Their impetus to colonization 
was trade, but this Company, after an existence of nearly two 
centuries, during which it made vast fortunes for its members, 
declined because of corruption and trouble with the natives,^^ 
The Company was dissolved m 1789, and the Dutch depen- 
dencies were taken over by the Crown. At the present time 
Holland, though one of the small European states, has depen- 
dencies with a population seven times greater than that of 
the motherland. The proportion of Dutchmen in these 
dependencies is very small. 

The scene of the first colonial efforts of both France and 
England was North America. In 1603, the French settled on 
the St. Lawrence. The British soon followed. 
France III 1606 the Virginia Conipanv was given a 

d <^'b<i^ter for trading in the south of the present 

in^North United States, and in 1620 the Pilgrim Fathers 

America landed in New England. From that time settlers 

from both France and England went over to 
America in ever-increasing numbers. At first the home 
government^jiaid little attention to the colonists. Charters 
were given to trading companies for their internal manage- 
ment, but beyond that the government of England did not 
concern itself with colonial affairs. France in the meantime 
took up the subject of colonization systematically and made 
plans for a vast New France, The French thought that the 
small English settlements on tlie seaboard could be circum- 
vented by settlements on the two big rivers, the St. Tjawrence 
and the Mississippi. In marked contrast tmHjie English 
goyerninent/, the French government helped colonists with 
capital and ships. The English colonists themselves, how- 
ever, made up in perseverance and strength of character 


what they lacked in official support, and before half a 
century had elapsed they forced themselves on the notice of 
England in more ways than one. 
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The growing wealth of the colonists led the government 
to adopt a policy very similar to that of Spam. J^oth France 
and P]ngland saw an opportunity of enriching exchequers 
that repeated wars had impoverished .a Furing the reign of 
Charles II. the well-known Navigation Acts were passed, all 
of which were aimed at utilizing colonial commerce for 
English purposes. Foreign ships were forbidden to trade 
with English colonies; foreign produce was to be sent only 
to England or English possessions; aliens were not permitted 
to trade in English colonies. Only Enghsh-built ships were 
to trade with the colonies, and foreign goods could not pro- 
ceed to the colonies without first being landed m England. 
Goods going from colony to colony were to have the same 
customs duty as if landed in England. These Acts, of the 
period y\l(U0 to lTw2, were obviously burdensome to the 
colonies. The colonists, however, by securing concessions on 
certain goods and by evading the laws, continued to 
prosper. Burdensome as the acts were, they certainly 
helped to develop the merchant navy of England and 
the colonies. Other stringent regulations followed, all of 
which aimed at making the colonies completely dependent on 
the home country. Similar rigorous restrictions were made 
on manufactures. The growth of manufactures, it was con- 
sidered, would gradually make tlie colonies independent. 

Selfish legislation of this kind gradually led to the 
alienation of the colonies from the mother country. The 
climax was reached m the American War of Inde- 
Xmerican P^ndeiice. England, whose treasury had been 
.War of impoverished by many wars, desired the coloniesj 

Independ- to contribute regularly for purposes of defence.; 

ence colonists held that there could be no taxation 

without representation. The colonists, indeed, did con- 
tribute, though irregularly, in men and money to various 
expeditions, but their man-power w^as more necessary 
for guarding their own possessions from the inroads 
of the Indians. Neither party wmuld accept compro- 
niise : compromise was not seriously suggested. War 
resulted, m which the colonists defeated the mother country, 
which even in war did not realize the greatness of the 
issues. The struggle ended by the colonies declaring their 
independence. 

This war, the red-letter event of British colonial policy, 
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led to more stringent regulation of other colonies. The 
ministers of the day thought that not their short- 
sightedness but their laxity had caused the, 
disaster. Certain colonies which already had 
partial self-government (Nova Scotia, Jamaica, the Barbados 
and Bermuda) continued as before. Canada, though it had 
some powers of election m each of two provinces, was placed 
under an executive council, with a governor nominated by 
tlie home executive. New accpnsitions, such as Trinidad, 
were placed directly under the home government. Cape 
Colony, which came under British control in 1815, remained 
for twenty years under militaiy control, and Australia, as a 
penal settlement, was directly controlled by the Crown. It 
must be remembered of course, that, at the period of which 
we speak, the number of colonists outside the eastern parts 
of North America was very small. 

The growth of numbers in the colonies led to tlie spread 
of the idea of independence or responsible government. The 
doctrines of tlie economists were leading to new 
Develop- ideas of trade, in whicli freedom was held to be 
ments.*^ more profitable than restriction. These^ ideas 
The Durham ^vere brought to the notice of government in a 
Report practical way by Lord Durham in his historic 
report, in 1839. Lord Durham was sent to report on the 
position of affairs in Canada, after a serious insurrection, and 
he strongly advocated responsible government as the only 
way to save both colonies and mother country from anotlier 
American Revolution. 

Lord Durham’s Report of 1839 marked the beginning of 
a new era in the colonial policy of Great Britain. It led to 
the grant of self-government in the widest sense 
to the larger colonies, and it sowed the seeds of 
federation. It accorded with *the more liberal 
ideas in both economic and political matters then 
coming into currency, and before many years were over, re- 
sponsible government was introduced in Canada (in 1840), 
New Zealand (1852), Cape Colony (1853), and, from 1854 to 
1859, in the various states which now constitute the Common- 
wealth of Australia. The main principles were the same in 
each — an act of the British Parliament which formed the 
constitution of the area concerned, a government on the model 
of the English parliamentary form of government, and 
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practically complete freedom in internal matters. The two 
chief difficulties then, as now, were tariff and defence. The 
prevalent free trade ideas current in the later nineteenth cen- 
tury were considered strong enough to guarantee a free-trade 
Empire. The problem of defence was left largely to solve 
itself. The mam political idea current w^as that each colony 
was destined to be an independent state. How far the 
modern attitude differs will be seen in the section on Imperial 
Federation. 


d. CLASSIFICATION AND GOVKRNMKNT OF THK BRITISH 
DOMINIONS 

The J3ritish Dominions may be classified according to the 
type of government prevailing m each or according to the 
authority m the British Government which 
cfassifi- ^’egiilates them. Many of the British possessions 

cation caiiiiot he classified with any certainty on the 

basis of their form of government. Particularly in 
the larger dominions, the form of government tends to 
change from time to time as the peojile of the territory are 
educated and are able to take part in governing their own 
couniry. The most complete dominions from that point of 
view of government are the Self-governing Dominions, such 
as Australia and Canada. 1'he other dependencies are 

moving towards self-government so that their classifications 
at any particular period in history may not be suitable 
a generation hence. At the other extreme are a number of 
possessions of the British Crown which are occupied for 

military or naval purposes. These jiossessions must continue 
to be governed according to the purposes which they serve. 
The (iiiestion of full self-government in them is subservient 
to their utilily as military or naval stations. 

Adopting the two-fold basis of the form of govern- 

ment and the authority which regulates the gov- 
ernment in the British .executive, the depen- 
dencies may be classified thus : — 

(I) The self-governing Dominions or, simply, the 

Dominions. These are : (a) the Dominion of 

1. Self- Canada, (b) the Commonwealth of Australia, (c) 
DoiS^ons Zealand, (cl) Newfoundland, (c) the Union 

of South Africa, and (f) Southern Bhodesia. 

(II) Colonies which do not possess responsible govern- 


Classifi- 

cation 



384 


POLITICAL SCIENCE 


meat, or, simply, m the official language of the Colonial 
Office, Colonies. According to/a definition given 
II. Colonies Commons in May, 1920, these 

Colonies include all dependencies which do not possess 
responsible government whether or not they possess an elec- 
tive legislature. This class does not include Protectorates or 
Protected Stales. 

(Ill) Crown Colonies form a sub-division of Colonies. 
HI Crown The distinguishing feature of Crown Colonies is 
Colonies the Crown retains control of legislation. 

(T^") Protectorates and Protected States. Many of these 
were originally under the Foreign office and later 
were transferred to the Colonial office, e.g., the 
East African Protectorate, Zanzibar, and Somali- 
land. The Protectorate of Uganda was taken over from the 
British East African Company. 

The three classes — Colonies, Crown Colonies, and Protec- 


torates or Protected States — may be classified also according 
to the development of their legislative bodies 
Suwif b Territories which possess an elected 

DevJlop^ House of Assembly or representative assembly 

mentof and a nominated J^egislative (’ouncil or upper 

Legislature as m the Bahamas, J^arbados and 

Bermuda, (b) Territories which possess a partly elected 
Legislative Council in which sometimes there is an offi- 
cial and sometimes a non-official majority. This class 
includes Ceylon, in which there is a big non-official 
majority, British Guiana, Cyprus, Fiji, Jamaica, the 

Leeward Islands, Nigeria, Sierra Leone, Grenada, St. 

Lucia, Trinidad and Tobago, Kenya Colony (previously 
the East African Protectorate), and Mauritius, (c) Terri- 
tories, both colonies and protectorates, wlucli possess a 
legislative council which is entirely or almost entirely nomi- 
nated by tlie Crown, as in British Honduras, the Falkland 
Islands, Gambia, the Gold Coast, Uganda, Hongkong, the 
Nyasalaiid Protectorate, St. Vincent, the Seychelles, and 
the Straits Settlements, (d) Territories, both colonies and 
protectorates, which have no legislative council. This 
includes Ashanti, Basutoland, the Bechuanaland Protectorate, 
Gibraltar, the Northern Provinces of Nigeria, the Northern 
Territories of the Gold Coast, Somaliland^* Swaziland, St. 
Helena, Wei-hai-wei, and various islands in the Western Pacific. 
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(V) Territories controlled indirectly by the Secretary of 

V. Terri- Colonies. Some of these are 

toriesin- practically independent; others are administered 
directly by chartered companies. This class includes 
by the ^ North Borneo and Sarawak. The form of govern- 
Colonial ment varies similarly to that sketched in the 
Secretary previous paragraph. 

(VI) Various territories administered by other authorities 
than the Secretary of State for the Colonies. This class 

includes (1) the Channel Islands, which are under 

VI. Various Home Office; (2) a large number of small 
islands and rocks in the various parts of the world which 
technically come under the British Crown. Some of them 
are uninliabited. Others are inhabited only at certain 
periods of tlie year, perhaps by whalefishers. Others are 
used as light-house posts. Still others are leased by indi- 
viduals or companies from the government for the collection 
of guano or copra, or for cocoanut growing. One, Tristan- 
da-Cunha, in the South Atlantic, is nominally British but its 
government is carried on by the inhabitants themselves 
under the oldest member. It has a permanent population 
of^about one hundred and is rarely visited. 

[ A special class of dependency has been created as th? 
result of the Great War, viz., mandated territories. These 
tiuTitories are administered under mandates 
Tc^Uorle# approved by the League of Nations, and include 
the Tanganyika Territory (late German East 
Africa), South-west Africa, the Carneroons, and Togoland. 
Some of the mandates arc administered by the Responsible 
Dominions, e.g., Western Samoa and Nauru Island by New 
Zealand. 

Recent changes which must be noted are (1) Egypt; 
which used to be a Protectorate under the Foreign Office, 
was proclaimed an independent state in February, 
Changes ; (‘^) Malta, which used to be a territory 

with a partly elected Legislative Council, was 
granted responsible government, with certain reservations 
in 1921; (81 Rhodesia (Southern, North-Eastern and 

North-Western Rhodesia) which used to be administered by 
a chartered company. The southern part of Rhodesia was 
granted responsible government, and the northern part 
made a (3rown Colony, in 1923; (4) Ascension Island, which 
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used to be regarded technically, as a man-of-war and was 
governed directly by the Admiralty, was joined to St. 
Helena in 1923, and thus came under the (l^lonial Office; 
(5) x\den, which used to be under the Oovernment of 
Bombay, was, except for the municipality and settlement, 
transferred to the Home (rovernment in J927; (6) in 1925 a 
new Secretarysliip of State for Hommion Affairs was 
created in the Britisli Oovernment. The new Dominions 
Office took over from the (^oloiual Office all business connected 
with the Self-governing Jlominions, the Irish Free State, 
Southern Rhodesia, the South-African Territories of Basuto- 
land, Bechuanaland, and Swaziland, and business relating to 
the Imperial Conferen(*e. The new post is lield by the 
Secretary of State for the Colonics. 

India is distinct. It is controlled by the Sei'ndary of 
State for India, but it is not a colony, and is on a different 
plane from other dejiendencies. It is an 
India Em[)ire, and has given the title Eiuperoi’ to tlu^ 

King. India may therefore be ])iaced in a class ])y 
Itself. 

The Self-governing Dominions, as the name implies, 

( oiidnct fheir own business of government. dd)i\y have all 
adopted the type of cabinet government jircvail- 
The Self- | 2 ;jo 111 the United Kingdom. Some of tliem, 
Do^^ons Australia, Canada and South Africa, iwo fedeial 
unions, and the “states” or provinceFk\ have the 
^•ahinet type of government too. Each has ddo])ted a 
bicameral legislature, and in every cavse finaiu'ial legislation 
IS (ontrolled by the pojmlar or lower house. The numbcu’ of 
ministers in the calnnets varies from time to time. 
Cienerally there are about ten ministers, although the numlxu’ 
is smaller in the provinces of the federal governments. In 
Canada at the present moment the cabinet, or, as it is also 
called, the King's Privy Council, includes eighteen members. 
In these Dominions the function of the Crown in England is 
performed by the Governor or the Governor-General as 
the case may be; in the provinces the functions are carried 
out by the state Governors, wlio, as in Australia, are 
appointed by the Crown, or, as in the case of the Lieutenant- 
Governors of the provinces of .Canada, by the Governor- 
General. 

The constitutions of all these countries are really acts 
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passed by the Imperial Parliament and by it alone they can 
be altered, except where powers are specifically 
Common conferred for the purpose on the Dominion 
tlwlr'con*” themselves. Certain features are com- 

stitutions mon to all these Self-governing Dominions in their 
relation to the United Kingdom 

(i) The Crown appoints the Governor or Governor- 
General/ In C^anada and the Union of South Africa the 
Crown does not appoint the heads of the “states” or 
provinces, 

(it) The Secretary of State for the Dominions controls no 
officials within the Self-governing Dominions except the 
Governor or Governor-General. In other words, the 
Secretary of State for the Dominions never interferes in the 
internal administration of the Self-governing Dominions. 

(Hi) Tlie legislative powors of the Self-goveiiiing Domin- 
ions are governed by Acts of tlie Imperial ■ Parliament. 
These Acts lay down the limits within which the legislatures 
may act, and within these limits the legislatures are all- 
powerful. The chief limits laid down are that the Acts passed 
by the Dominion parliaments shall apply only to their 
own territories and that these Acts must not conflict with the 
laws of England vliich are intended to affect the Dominions. 
Theoretically, of course, the British King-in-Parhament is 
legislative sovereign for all the British possessions, and as 
such has power to legislate in matters great or small affecting 
the Dominions. Tins power is never used. 

(iv) All laws passed by the legislatures of the Self- 
governing Dominions arc subject to the same procedure as 
laws passing through the Imperial Parliament. They pass 
through both houses and must be signed by the Governor as 
the representative of the King. 

(v) The Governor is empowered by the constitutions of 
these Dominions to give his consent at once to a law passed 
by the legislature, or he may refuse it; or he may reserve 
the bill for the decision of the Colonial Secretary. 

(vi) Certain types of bills must always be reserved for 
the decision of the Crown and the Colonial Secretary. The 
Governor cannot give his assent to the.se bills without first 
consulting the Secretary of State for the Colonies. The 
subjects included in this class of legislation are dnorce, cur- 
rency, the imposition of differential duties, lavs affecting 
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imperial treaties, laws affecting the forces of the .Crown, laws 
placing on non-European persons disabilities which are not 
placed on European subjects, laws making grants either of 
land, money or anything else to the (lovernor, certain laws 
affecting shipping and laws which contain matter to wdnch 
sanction has already been refused by the (trown. 

(vii) The Oowm, through the Secretary of State for the 
Colonies, cant < disallow legislation. This pow er must be 
exercised wnthin one or tw-o years after the law^ has reached 
the Colonial Office, even if the Governor has assented to it. 

(viii) An appeal lies from the colonial courts to the Tving- 
in-Council, i.e., the Privy Council. 

In regard to the Colonies a large number of restric- 
tions and reservations have been laid dowm by the Imjierial 
The Government. Usually the Executive Councils- 

Colonies consist of the principal officers of government, 
sometimes wuth, and sometimes without, a non- 
official member or members. The members of the Rxecutive 
Councils are the holders of posts definitely specified in in- 
structions to the Go\ernor, or persons appointed by royal 
W'arrant or by instructions from the Crowm issued thi’ough 
the Secretary of State. The Governor is usually em])owered 
to make provisional appointments in the case of vacancies. 
The members of the Executive Council can be dismissed by 
the Crowm alone, although they may be tem]iorarily 
suspended by the Governor. 

The Executive Council, according to the Colonial Eegu- 
lations, assists the Governor with its advice. Tlie Governor 
is required to consult the Council on all important matters 
except in cases of urgency (when he takes measures by liim- 
self and informs the Council), and in cases where the Governor 
considers it might be prejudicial to the public service to 
consult the Council. The Governor may act m opjiosition to 
the advice of the Council, unless lie is definitely instructed 
to accept the majority vote of the Council. In the case of 
disagreement he must report his reasons to the Secretary of 
State as soon as he can. 

4. IMPERIAL FEDERATION 

For many years the problem of imperial unity has exor- 
cised the attention of practical politicians, but the (freat War 
brought into more prominence than ever the necessity 
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of some kind of organization for the British Empire. The 
fact of imperial unity was proved in no uncertain 
for^Im^erial wlien the dependencies spontaneously rallied 
round the mother-country, contributing their 
full proportion of men and money to the common 
cause. The suddenness of the onset by the Central Powers, 
the ideals which they attacked, and their methods of fighting, 
all helped to direct the efforts of the Empire into the com- 
mon channel. Each of its units'seemed to vie with tlie other 
in its whole-hearted attempt to win tlie war. As the war 
progressed, statesmen began to consider how the future 
Empire was to be organized. The need as well as the fact 
of unity was evident. The common interests involved in the 
struggle for some time tended to blur the real questions of 
imperial policy, the two chief of which ore — (1) the need for 
imperial defence. The dependencies of Britain, whether self- 
governing or not, are all liable to attack if Britain is involved 
in war. A scdieme of imperial defenc*e requires imperial co- 
operation, and such co-operation involves some organization 
to consider policy and make plans. (2) Imjierial defence im- 
plies co-operation in foreign affairs. As the various depen- 
dencies grow in self-reliance, it can hardly be ex[)ected that 
they will enter a struggle the causes of which they disapprove. 
Some means must therefore be devised whereby the states- 
men of Britain should co-operate with the statesmen of the 
various parts of the Empire. 

Hitherto the most favoured scheme for organizing the 
Empire has been imperial federation. Federalism, as we 
have seen, is a form of government which re- 
Imperial conciles local independence and central control, 
and^ation- most marked features of recent years 

alism has been the growth of national feeling in the 

various units of the Empire. In the Self- 
governing Dominions the populations are of the same race, 
language and religion as the people of Britain, but they have 
been drawn together by common economic and political 
interests into distinct groups, or what may be termed 
“colonial nationalities’’ — Australians, Canadians, etc. Tliese 
“nationalities” have most of the normal characteristics of 
nationality, but they have at the same time a love and 
respect for the “old” or “mother” country, which urges 
them towards imperial unity. In the other dependencies, 
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where the populations differ in race, language, religion, 
history and traditions, national feeling is still more distinct, 
especially wdiere the populations have been sufficiently 
educated to voice it. None the less, they value their 
im{)erial connexion for its security, if for nothinf’ else. In 
India, for example, Indian nationalism has developed 
markedly; but at the same time that nationalism normally 
does not demand any break from the Empire. The defence 
and good government of India are as mucli matters of 
imperial concern as arc the defence and good government of 
Canada. The same is true of East and West Africa and 
other dependencies. As they develop in material resources 
and in education, they will follow a similar course. The two 
opposing tendencies will become apparent, the one towards 
self-government, the other towards im}>erial unity. 

At the present time, beyond the sentiment of unity whicli 
exists in the Empire, there are certain definite institutions 
- . vhich bind the Empire together. These are — 

InTtitutfons H) The King. The King is the supreme execu- 
of Imperial five and legislative head of the Empire. All the 
Umty executive acts of government are carried out in 
his name. Actually his powers are more nominal than real, 
both in the United Kingdom and in the Empire at large. 

Thit his position as King, or King-Emperor (as he 
1. The King India) is all important. He is the focus of 
Emperor imperial loyalty. The King, of course, cannot be 
present in person in the dependencies; but by 
periodical tours he himself, or the heir-apparent, makes 
the actuality of the kingship real to the peoples of the 
dependencies. The Oovernor-General, or in India the 
Viceroy (which literally means “in the place of the king”), 
acts in his name and to some extent shares the pomp which 
surrounds the royal house. The King is Commander-in-Chief 
of all the forces of the Empire; through the Privy Council, 
which promulgates its legal decisions as “advic^e to the 
Crown”, he is the fount of justice. He also confers all titles. 

(2) The King-in-Parliament. The British Parliament 
(technically the King-in-Parliament) is legislative sovereign 
for all the Empire. In virtue of its sovereign 
powers, Parliament has granted such measures of 
self-govemment to the various dependencies as 
it has considered advisable. The relation of 
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the ParJiaiiient to the dependencies is the most vital part 
of the whole imperial problem. While very full powers of 
local self-government have been granted to both the Self- 
governing Dominions and India, a large number of reserva- 
tions have been made in subjects on whicii the action of local 
legislatures is restricted, e.g., divorce, coinage, and acts 
affecting the forces of the Crown. According to the party 
system prevailing in the United Kingdom, the dependencies, 
in matters outside their own powers, are really at the mercy 
of the jiarty-in-power in the British Parliament. The same 
IS also true of foreign policy, at least m those parts of foreign 
policy winch come under fiarty influence. Tlic party divisions 
in the Self-governing Dominions do not correspond to the 
divisions in the United Kingdom, and even if they did, it is 
unlikely that the same parties would be in powder all over the 
h]mpire at one lime, bh'om this arises the just claim of the 
Dominions to be rofiresented in foreign affairs. 

(3) Definite institutions such as tlie (’olonial Conference, 
the (^oinmittee of Imperial Defence, and the High Com- 
^ missioners or Agents-( General of tlie Dominions 
fnstirutkms India The official governing agencies — the 

R('cretarie8 of State for tlie Colonies, for Foreign 
Affairs, for India, and, in exceptional cases, the Secretaries 
of State for War, Air, and Home Affairs, and the First Lord 
of the Admiralty, as w\Il as being the heads of dejiartments 
which control the dependencies, represent their view’s to the 
British Government. The Colonial Conference has been 
held at indefinite intervals since 1897. Originally 'it W’as com- 
posed of delegates from the Self-governing Dominions, but 
later a representative of India w’as included. The Prime 
Minister or Secretary of State for the Colonies presides, 
and it has now’ become a definite institution, wuth a 
definite constitution and regular meetings. The Com- 
mittee of Imperial Defence started in 1895 as a committee 
of the Cabinet. At first this committee w’as informal ; 
it kept no minutes and had no regular meetings. In 1902, it 
wais set on a more definite basis. It was to be composed 
henceforth of tlie Prime Minister, the Secretaries of State 
for War and for India, the First Lord of the Admiralty, the 
First Sea-Lord, and the Directors of Naval and of l\Iili- 
tary Intelligence. In 1904 the Committee w’as granted 
a permanent secretariat, and at the outbreak of the Great 
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War it at once assumed first-rate importance. Its 
executive powers were greatly increased, but in theory 
it still remained an advisory body under the Cabinet. In 
1916 its functions were taken over by the Imperial War 
Cabinet. 

With the creation of the Imperial War Cabinet during 
the war, there was a real attempt at imperial organization. 

In 3916, the Prime Minister of Britain invited the 
The Im- Prime Ministers of the Self-governing Dominions 
Cabinet attend a meeting of tlie British War Cabinet 

to consider the question of imperial policy. 
India also was asked to send representatives. At first the 
representatives w’^ere the Prime Ministers of the Self-govern- 
ing Dominions and the Secretary of State for India, with 
three assessors, and the Secretary of State for the Colonies, 
who represented the Crown Colonies and protectorates. 
Further meetings were held and a more definite basis was 


laid down. The Prime Minister of each of the Self-governing 
Dominions was to be a member, and he was authorized to 
nominate a deputy to act for him at meetings held between 
the full sessions. India was represented by prominent 
Indians. 

The last meeting of the War Cabinet was held after the 
war. The underlying idea of the War Cabinet, in Mr. Lloyd 
George’s words, was “that the responsible heads of the 
government of the Empire, with those Ministers who are 
specially entrusted with the conduct of Imperial Policy, 
should meet together at regular intervals to confer about 
foreign policy and matters connected therewith, and come 
to decisions in regard to them which, subject to the control 
of their own Parliaments, they will then severally execute.” 

The Imperial War Cabinet was a peculiar body. Cabinet 
government in the proper sense means the responsibility of 
the cabinet to the lower house of legislature. In the Imperial 
Cabinet, however, the members were responsible to various 
legislatures. Each was responsible to his own government. 
This difficulty is fundamental in all schemes of imperial unity. 
No real type of responsible imperial government can be 
devised because of the existence of various governments to 
which the members are responsible. 

The same objection apx)lies to another method of imperial 
representation. .Canadians, Australians and Indians have 
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been elected by British constituencies to the House of Com- 
mons, or have been made peers, thus becoming members of 
the House of Lords. Such representation is only nominal and 
personal; it is also 2)urely adventitious. English constituen- 
cies cannot be depended on to secure regular and continuous 
Dominion or Indian representation, and even if they did 
secure it, the main obligations of the members would be to 
their own constituencies and their party. 

At the present moment, no definite scheme for imperial 
organization has been either formulated or accepted. The 
Imperial Conference has been resumed, and the right has 
been conceded to the Prime Ministers of the Self-governing 
Dominions to correspond directly with the British Premier, 
and these Dominions may also be represented in the British 
Cabinet when matters affecting their interests are being 
discussed. 


A closer examination of imperial federation will show 
that it is a much more complex method of organizing the 
^ ^ Empire than is usually imagined. Superficially it 
Exa^a- seems an excellent method of co-ordinating impe- 


tion of 

Imperial 

Federation 


rial control with self-government in the dependen- 
cies. When examined, it appeal's in a much less 
favourable light. 


In the first place, one of the normal recpiisites of 
federalism is geographical contiguity. To attempt to 
federalise dominions which lie so far apart from 
Geo- ^ach other as Canada, New Zealand, India, South 
D^Jfficultics Africa and England seems doomed to failure. 

Ejven in the Self-governing Dominions themselves 
the process of federation w'as difficult because of distance — as 
in the cases of British Columbia in Canada, and Western 


Australia in the Commonwealth of Australia. 


In the second place, successful federal government 
recpiires a basis of community, in language, interests, tradi- 
tion, etc. A successful federation demands the 
2. Differ- presence of those elements wdnch constitute a 
within the i^oruial nationality. At the present time it would 
Empire be extremely dangerous to federalise dejiend- 
encies which include so many racial and 
linguistic elements as the British Empire.' The Great War 
was the occasion for bringing into prominence the 
common aims of the whole Empire. In a very definite way 
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it showed both the fact and the need of imperial partner- 
ship, but on the other hand, the no less definite ideas 
of responsible self-government in the dependencies show the 
elements of diversity within the Empire. Responsible self- 
government can only mean the development of local nation- 
alities witli their own desires, interests, pride and prejudices. 
The extent to whi(*h these ideas have had actual elfect may 
be judged from the second article of the Covenant of the 
Lea^Qiie of Nations, which practically grants nationhood to 
the Self-governing Dominions. Roth they and India have 
the right to representation on the Assembly of the League 
of Nations. 


In the 
of all, liow 

3. The 

Organ^za" 

lion 


tiurd place, and this is the most difficult question 
is tlie federation of the Emjiire to be organized? 
A federal organization reijuires a rigid constitu- 
tion with definite powers allocated to tlie central 
goviTument and to the component jmrts. TIow is 


the central government to be organized? Is it to 


be organized with jiroportionate representation of tlie 
various dominions? And if it is so organized, can we expect 
that countries so far apart in position, |X)pulation and inter- 
ests, as New Zealand, India and Jamaica, will all agree to 
contribute the same amount or proportionate amounts to im- 


perial defence on a scheme, in which the views of Great 
Britain, Canada, Australia and South Africa have been 


decisive? Flitlierto schemes of imperial federation have been 
formulated mainly for the Self-governing Dominions, but 


such schemes are only partially imperial. 

In the fourth place, any scheme of federation must 
inevitably lessen the importance of the Dominions as 
compared with their present position. In an 
Imperial Parliament or Congress, presumably the 
in a representation would be on a proportional basis. 

Federal ^t least as regards the Self-governing Dominions, 
nion 'Phis would mean that, as compared with the 
United Kingdom, the Self-governing Dominions 
would be overshadowed, while as regards the whole Empire 
they would have practically no place at all. At present each 
of the Self-governing Dominions is on an equality, whatever 
its size. The British Government listens to its views, 


as expressed by the High Commissioner, Agent-General, or 
Prime Minister, as the case may be. The same is true of 
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India and the other non-colonial dependenciCB. At present 
their position in relation to the British Government is more 
independent and powerful than it would be under a federal 
scheme. 

In the fiftli place, the effect of imperial federation 
inevitably must be to reduce the status of the present Im- 
perial or British Parliament. In the place of the 
Portion pi'csent Imperjal Parliament would arise a subor- 
ofthe dinate law-making body m England, or, as has 
British been suggested/^ separate subordinate law-making 
Parha» bodies for hhigland, Wales, Northern Ireland, and 
Scotland. The abolition of the Imperial Parlia- 
ment as it at present stands and the adoption of a federal 
constitution of the United Kingdom, in the opinion of many, 
would be more destructive than favourable to imperial unity. 

The future of imperial unity in the British Empire seems 
to depend more on custom and good feeling than on a definite 
constitution. Both foreign affairs and defence — 
Conclusion chief subjects of imperial politics — may 

be amicably settled by conferences and correspondence. 
Economic relations may be guided in the same way. If 
those methods do not satisfy the dependencies, it is difficult 
to see how they could be satisfied under a federal govern- 
ment, wliic'h not only would create new diffuaillies but would 
actually lessen the im])ortance and power of the dependencies. 
As Professor Dieey says, “My full belief is that an Imperial 
constitution based on good-will and fairness may within a 
few years come into real existence. The ground of my 
assurance is that the constitution of the Empire may, like 
the constitution of England, be found to rest far less on 


parliamentary statutes than on the growth of gradual and 
often unnoted customs.” 



CHAPTER XIX 


THE END OF THE STATE 

1 . INDIVIDUALISM 


PTtOM the forc^oin^ cba})ters we have seen that there are 
many kinds of government and many different ways in which 
similar types of government are organized. We 
General must now proceed to examine various theories of 
the end of the state and the functions of government. 
Every government exists to carry out the purposes of the 
state, and in the modern world the working out of purpose 
depends on tlie particular theories prevailing at any moment 
or over a period of years. This is the age of democracy, of 
the rule of the peo[)le by the people, and according to the 
dictates of the jieople does the government work. The 
people decide how far it is to control their lives, whether it 
is to have general powers or particular powers, whether it is 
to interfere or not to interfere with their daily lives and 
activities, or, to put it in technical terms, whether it is to be 
socialistic, or individualistic, or partly socialistic and partly 
individualistic. 


The general theories of the end of the state are in- 
extricably bound up with the working of governments. 

Government, as the organization of the state. 
Govern”^ fulfils the pur]X)ses of the state; but it sometimes 
ment happens that it defeats the purposes of the state. 

In a perfect state, with a organization 

the government must be in complete harmony with the state. 
In a perfectly healthy body politic all the parts should 
be healthy and should function harmoniously with the 
whole. But in practice such harmony is difficult to 
secure. One or other of the parts is diseased, or fails in its 
functions. Some of the organs go out of joint, and the 
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effort of the whole body towards harmony results in frequent 
changes and renewal of parts, or in a general overhaul of 
the whole body. There is thus a continuous effort by the 
state to secure better government to carry out its purposes. 

The individualistic theory is also known as the laissez- 
faire theory. Laissez-faire is a French phrase wliich is 
generally translated by “leave alone”. Each 
Statement individual, according to this theory, should be 
Individualist I'^stramed as little as possible by government. 
Position Government in fact is an evil which is necessary 
for mankind. No social union at all is possible 
without the suppression of violence and fraud. The 
province of government therefore should be limited to 
the protection of citizens; beyond this the individual should 
be left alone. “The sole end foi which mankind are 
warranted, individually or collectively, in interfering with 
the liberty of action of any of their number, is self-protec- 
tion. The only purpose for which power can be rightfully 
exercised over any member of a civilized community, against 
Ills will, is to prevent harm to others. His own good, either 
physical or moral, is not sufficient warrant. . . . The only 
part of the conduct of any one, for which he is amenable to 
society, is that which concerns others. In the part Svhich 
merely concerns himself, his independence is, of right, 
absolute. Over himself, over his own body and mind, the 
individual is sovereign.” This passage, quoted from John 
Stuart Mill’s Liberty, is a clas sical statement of the indi- 
vidualistic position. 

According to this view every agency of government which 
is protective — e.g., the army and navy, police, law courts, 
is justifiable; everything which is not directly 
tht*View protective — such as the post-office, telegraphs, 

railroads, education, is an unjustifiable sphere of 
Governmental activity. The functions of government 
according to the individualistic theory may be summarized 
thus : — 

1. Protection of the state and individuals from foreign 

aggression. 

2. Protection of individuals against each other, that 

is, from physical injury, slander, personal 
restraint. 

3. Protection of property from robbery or damage. 
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4. Protection of individuals against false contracts or 

breach of contract. 

5. Protection of the unlit. 

6. Protection of individuals against preventable evils 

such as plague or malaria. 

The last two are not accepted by all individualists. 

An extreme form of the individualistic tlieory is 
anarchism. The word anarchy literally means no rule. The 
ideal of both anarchism and individualism is the 
Anarchism Each Considers that the perfect stage of 

societ}' IS that in which no government exists except 
the self-government of every individual by himself. The in- 
dividualists place great importance on the right of person and 
property, and recognize that owing to luiman frailty some 
form of organized government is necessary, hhicy hold 
that tills government should be the minimum consistent with 
protection, and that when the human race is more perfectly 
m(;ralised tlie necessity for even that minimum will dis- 
appear. The ideals thus coincide; only the means for reaching 
the ideals differ, for tlie anarchist believes in voluntary 
association with occasional coercion, while the individualist 
accepts government as an unfortunate necessity, although that 
necesaity may be temporary. 

The theory of individualism first became iiromment as a 
jiohtical force towards the end of the eighteenth century. 

Its origin may be traced to Locke. Bentham and 
Historical Utilitarians carried it on. The Economists, 

fi’om Adam Smith to Cohden and Bright adopted it; in fact 
many of the best known names in the history of both 
Political Economy and Political Science miglit be (jiiotcd in 
its support. Juke most political theories it had its origin in 
actual historical conditions. Over-government, that is, inicr- 
ferencG by government in matters which many people 
regarded as the legitimate spheres of private life and 
endeavour, led to a theory which emphasized the importance 
of the individual as ojiposed to government^ The theory was 
a great power in practical politics, though it never had 
a hold on the people as a whole, It led to tlie abolition of 
old laws of interference, especially in trade and com- 
merce, and to new forms of governmental control. Evils 
arising from the practice of mdividuahsm led to the 
fall or at least severe modification of it, just as the 
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theory itself arose from evils which were universally 
admitted. 

The theory has been advocated from three chief stand- 
Bases of poilils : first, the ethical; second, the economic; 
the Theory third, the scientific. 

The essence of the ethical ari*iimeiit is that the end of 
man bein;^( tlie harmonious development of all his powers, 
each individual must have the freest possible 
EihiTal^ scope for the realization of this end, A form of 
Basis society in which every individual can compete 

freely with everyone else leads to the best results. 
If government interferes beyond a certain minimum the 
individual is cramped, his powers have no outlei, with the 
result of a loss of man-power to society as a wliole. (Tovern- 
nient inierfereiu'e kills ^ self-reliance. Self-assertion, the 
^midin;^ principle of each individual, leads to the full develop- 
ment of the powers of (‘ach.^Self-hei[), says the individualist 
IS the spring of human jiro^ress. Once f^overnment begins tc 
interfere, the individual is temjited to be lazy. He expects 
others to do for him what he JumsolfAshauld do. In sucli a 
go\ ornment-aided society the result is a uniform level ol 
mediocrity; there is no stimulus for the outgrow tli of talent. 

dMie end of the state, according to this theory, is 
to perfect or complete the individuality of its citizens. Perfect 
or complete individuality will mean tliat government is no 
longer necessary : each man wall he a law’ to himself. The 
state IS a contract, a “joint-siock-pi’otection society,” as 
Spencer called it, or a type of society due to aggression. The 
“natural righf'^ of eacdi individual is to develop his j'low'ers 
to the maximum, and government interferen(*e, so long as 
government is necessary for such development, should be a 
minimum. 


The 

reaching 

2. The 

Economic 

Basis 


individualistic argument has been applied with far- 
effccts to the economic world. Everymie, according 
to the individualist, seeks his owm interest^. If, 
without let or hindrance by government, he is 
alIow\^.d to do so, society as a whole will benefit. 


If each one is allow^ed to invest his capital in the 
way that will yield him the greatest return, if every labourer 
can freely accept the highest w\agc, the community will 


benefit. Free competition wull bring the highest pi’ofiE 
Demand and supply will determine the channels in wdiicn 
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capital and labour will flow. Prices, too, should be un- 
fettered. Increased demand means increased supply. Prices 
will rise and fall according to the usual laws. Foreign 
trade should be free, for every country will produce the goods 
that give it the best return, and will import those that other 
countries are in a better position to supply. In trade and 
commerce every tiling must adjust itself naturally, and this 
adjustment is in the best interests of all. Government 
interference in regulating prices, in setting up tarilf duties, 
in giving bounties, in restricting conditions of labour ham- 
pers the working of a machine which, if left alone, remains 
in perfect order. 

In no sphere of life has tlie individualistic theory had 
more effect than in this. The theory was almost* universally 
accepted in the latter half of the eighteenth 
ic<momic^^ century. The name of Adam Smith in particular 
Argument ^^Lvo it great effect, supported also as it was by 
Ricardo, Bastiat and Maltiius. The effect in 
England was soon felt by the repeal of a number 
of long-standing laws, all of vvhicli were anti-individuahstic. 
The Elizabethan laws regulating labour, laws regarding 
combinations of working men, the Navigation Acts of 
Charles 1 1., which controlled the relations of Britain and 
the colonies in matters of commerce, and, most important of 
all, the Corn Laws, which were repealed in 1846, leading to 
the system of free trade in the United Kingdom — all these 
were anti-individualistic. The laissez-faire theory had no 
place for government regulation in any of those departments. 
Artificial support to labour or commerce meant that the 
weaker benefited at the expense of the strong^ with conse- 


quent loss to the general well-being. 

The scientific argument is based on analogy. The chief 
exponent of this side of the theory is Herbert Spencer, whose 


3. The 
Scientific 

Basis 


biological analogy we have noted in an earlier 
chapter in connection with tlie organic theory of 
the state. Evolution in the lower forms of life 


means, the survival of the fittest, a law which 


should also apply to human society^ The natural course of 
progress means tliat the po^ the^eakly and the insane 
must go to the wall. However hard this may seem applied 
to individual cases, the interests of humanity demand it. 


Human interests as a whole are more important than the 
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interests of individuals : the hardship in individual cases is 
the price paid to secure the general well-being. 

Such, in outline, are the arguments of the three schools. 
Whatever their basis, they all lead in the same direction, 
namely, to show the essential evil of government. 
Summary interference. To support their arguments, in- 
dividualists have not been slow to expose the undoubtedly 
bad results of government interference in particular cases. 
Thes^esults appear especially in the economic sphere, where; 
examples abound of the hopeless failure of government as 
contrasted with private management. It is easy, too, to 
compile instances of bad laws, laws which have had to be 
either repealed or amended. The ever-recurring repeal and 
amendment of laws is, according to Spencer, a proof that the 
laws should never have been enacted. The administration 
of laws, again, is frequently irksome, due either to officials 
or to the nature of the law. Much contempt has been pour- 
ed on the so-called “paternal” type of government, a govern- 
ment which stands in the same relation to a citizen as a 
father does to a child. Apart from the general argument 
that such a government does not allow the individual to 
develop in the j)roper way, it is frequently ridiculed as incon- 
sistent with the normal dignity of man. “ Grandm ptheily” 
is another derisive epithet frequently applied to it. 


CRITICISM OF THE INDIVIDUALISTIC THEORY 


The individualistic theory is an extreme representation 
of an important truth. Arising, as the theory did, at a 
time when governmental interference obviously 
. injured trade and individual enterprise, it over- 
Extreme emphasised one aspect of social life at the 

expense of others. Excessive state regulation, 
particularly in England, led to much meddlesome legislation, 
and the individualistic theory arose from the general 
impatience of the time with the many petty laws which 
affected the everyday life of each citizen. An extreme 
in practice led to an extreme in theory. It is to be noted, 
however, that not everyone who may reasonably be termed 
individualistic in thought is an extremist. The writers 
of the individualistic school vary considerably both in the 
26 
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general setting of tlie tlieory and in detujJX Some, like 
Spencer, may well be called extremists, but there are many 
moderate winters - ideas almost mcr^e into those of 

swiahsts, though tlieoretically socialism is the opposite of 
individualism. 

The outstanding truth of individualism is that govern- 
mental interference if earned too far does tend to lessen 
self-help. The mistake of the individualist lies in 
exaggerating this unduly. India as a whole 
Self-help ^oid Bengal in particular provides an apt illustra- 
tioiK In tins country government undertakes 
many functions which no individualistic tlieorv of state 
functions could a(*cef)t. 4die charge is often bi’ought against 
both the government and people of India that the wide 
extent of government activities has sapped the self-rehanc(' 
of the people. In industry, ('ommerce, and in man> other 
departments, personal initiative is said to be lacking because' 
the people expect governmenf to sliow tlic way. Tlie 
example of the lack of mdustnes is often gi\en. l\lan\ 
Indians hold tliat onl\ by government liel]) or (‘onirol can 
industries start oi develo]), dc'spite the facd that the joint 
stock principle is so obviousl} successful m manifold 
mstanceh. The attitude of the fieople in tins respect lias 
been a^^cribed to the fact tliat government undei takes in India 
tlie many functions it does. 

The basis of individualism is unsound. It regards the 
individual as essentially self-centred or egoistic. Self- 
assertion is considered to be the central 

The Basis edia racteristic of man: seeking his self-interest is 
Meaning of nn^l to be llic natural order oi things. 

‘‘Self '’and TTTe state and government are tlierefon' sujd to 
Natural ‘ hinnatiuar ’ , for they stand in the way of 

self-assertion and self-interest. Such a view shows a 
misunderstanding of both “self” and “natnrar'. IMan 
is by nature social. Bvery individual is boi'ii into 
society, on whicli he is dependent for Ids mental and 
physical existence He has^no meaning apait from society. 
A non-social individual is a mere abstraction The stale, 
again, instead of being antagonistic to the individual, is part 
of the individual. The very being of the state dejiends 

on the individual. The state is not something separate./ 
The state and government are a type of society of wliiclT 
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“ Natural 
Rights ** 
Fallacy 


the individual is a member. Man has instincts, interests, 
and powers which exist in a social medium, and from these 
arises the fundamental fact of his social life — the state. 

To rc;>ard man as essentially self-centred is therefore 
wron«*. Bociety involves others as well as the self, and the 
welfare of a seif is inte^^i'ally connected with the welfare of 
others. The welfare of the self plus others is as vitally con- 
nected willi the welfare of the state. It is unsound to set 
the individual in opfxisition to the state or its organization, 
government. We may do so, indeed, to represent a certain 
point of view, as, when we s|x.‘ak of an individual resenting 
tins or that act of government. This is (juite a different 
thing from re^garding the individual as essentially opposed to 
goveriinieiit. To say so is tantamount to saying that the- 
individual is ojiposed to hira^f. 

Individualists continually speak of the “natural” right of 
the individual to develop, or of the “natural” order of 
development. The misuse of the word “natural” 
we have already noted in connection with the 
Social C'ontract theoiy and with liberty. The 
state IS as “natural” as the right of the individual 
to self-assertion, for the state is the expression of the very 
nature of man. i\Ian’s rights are bound up with the state. 
His rights exist in and through tlie state, to which by nature 
he IS indissolubly bound. Kealization of these rights is pos- 
sible only through the state. 

A jiroper understanding of man as a social being, and 
of the state as an expression of man’s nature thus completely 
changes the meaning of self-government and 
What Inter- interference. The state exists for human 
})urposes; it exists to further the moral ends 
of man, and as such it must, through its organiza- 
tion, provide a suitable medium for the realization of moral 
ends. A soiuety in which every one is at wai with every one 
else on the jirinciple of self-assertion, even though that self- 
assertion be limited by an “individualistic minimum” of 
protection of life and property, is not a medium for the 
realization of true moral ends. Liberty is a relative term. 
It means self-determination, but self-determination does not 
mean that the individual can do as he likes with what is 
recognized by society as his owm. Each self must try to 
reach perfection, and as other selves are involved in the same 


ference 

Implies 
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process, the self must, submit to control, a ('outrol winch the 
state must exercise. The free exercise of llic human mind 
and activity demands control in order to allow the individual 
to achieve moral perfection, and tins control is not external 
to the individual but an essential paid of Ins nature. 

Slate control therefore is not an evd, but a positive 
good. Certain kinds of ^•piitrol or certain methods ot 
control are bad. Laws wliieli inteidere with 
Difference disinterested moral action, laws for examjile 
which weaken morality by interfering with 
Control religion, or those which take away indivi- 
and dual self-respect or v\ oaken family feiding — silcli 

by*Govera^^ laws are bad, and they are bad not because of 
ment theory of fairr but because they arc 

injurious to societ}', and do not crcati' conditions 
of life suitable for the realization of tlie lug best moral 
ends. 

(iovernineihai restraint may be cxcrcisial in iiKsoiiio oi' 
disagreeable ways, (lovi'nimenl and its oflicials nia\ mak(' 
mistake.^, but to ('ondenin all govermmmt 
^*Govcrn- i’<^-^h'aint IxH-anse of tins is siniilai’ to condeiiin- 
ment and hig all education because we iiaxe a few bad 

of Private schools. As evidence to sujiport their theorv , 
gencies iiulividna listic writers have ])ointed to the niaiiy 
mistakes governments ha\e committcMl in the past. It would 
be a.'' easy to coinpik' lists of iuduliitalily g(KKi actions doin' 
hy govermmmt. Governnicnt is a public body, and this must 
be borne in mind w'hen jndgiiH'iit is passed on its acts. II s 
mistakes are known to evervhod\ , whereas llie mi.•^takl‘s of 
private bodies or cor[)orations are (ullu'r not generally known 
or aie lightly passed over, ddie good actions of governiiieni , 
too, rarely meet with praise such as similar acts I)} jinx ate 
individuals do It seems that the noianal expectation of the 
average citizen is that govern ment , with its w idi' command 
of resources, should do things better tlian private individuals, 
hence arises the disiiropoilionate blame for govcininent in 
cases of failure, failure often being relative, as the 

expectations are higher. 

(Condemnation of state-control on tins score is in fiait 
based on a confusion between slate and government. 41ie 
failure of certain acts of government is by no means a 
condemnation of the state. The acts of government 



THE END OF THE STATE 


405 


Confusion 
of Stale 
and 

Govern- 

ment 


Further 
Examina- 
tion of 
J. S. Mill’s 
Theory 

his rule. 


are variable; the fact of the state is fixed and un- 
eban^eable. The end of the state at any 
given time may not coincide with the particular 
acts of government even the determination 

of the province of government must ultimately 
de])end on the prevailing idea of the end of 

the state. 

Individualists find it extremely difficult to be consistent 
in their own theories. We have already seen how Mill finds 
in self-protection a working mater ion of the good- 
ness or liaciness of laws. Mill’s simple criterion, 
liowever, completely breaks down when applied to 
individual ipiestions. Mill himself says that 

large classes of individuals must be excepted from 
It apfdies only to individuals in the maturity of 
their faculties, (’bildren are excluded, but, it might reasonably 
be asked, wlien do children cease to be children, and what 
rules apply to them, when they are under twenty-one years 
of age‘^ llarbarians, he also c^cl li des , l)ut he gives no defini- 
tion of a barbarian. Maturity of faculties is a jdirase admit- 
ting of manv interpretations, each of which will be 

unsat isfa(‘tory to some individuals. 

Still a greater difficulty enuu-ges in IMill’s theory when we 
come to interpret “self-protection”. “If a man’s condud 
affects the interest of no person besides himself,” savs "Mill 
“the state lias no right to interfere.” This is the (*rux oi 
the individualistic position. No act of an individual lun 
reference to tiimself alone, so that on Mill’s own principh 
any action of the state is pistified. State control of educa 
tion, sanitation, food-supply, conditions of labour — can all bt 
justified on the ground of self-protection The self must b( 
guarded from itself as well as from other selves. To Mil 
the individual is a self-centred entity. He confuses indivi 
duality with eccentricity or oddity. It is true that any form 
of society is richer and more progressive if the differences 
among men are fully utilized. Genius, for example, is an 
exceptional thing and appears in an odd way; but ^Mill 
makes this oddity or difference among people an end to be 
pursued in itself. Any criterion of individualism is bound to 
break down in the same way for from the outset its basis is 
unsound. 

The complexity of modern social organization has brought 
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Necessity 
fo/* Inter- 
ference 
or State 
Control 


into clearer light^lie inter-dependence of individuals, and 
the ncK‘es 8 ity for state control. At the tune when 
individualism was at the height of its popularity, 
industrial and commercial life was undergoing a 
great change. The invention of machinery, 
particularly in the textile industries, and the 
application of steam-power, led to a I'evolut pon 
111 industrial life, known to history as the Indu^rial 
Revolution. The improvement of methods of transpor- 
tation, especially in railroads and steamsliijis, facilitated 
the growth of international commerce and competition. 
Large-scale jiroduction replaced the old home industries. 
Huge towns sprang up; workers crowaled into tlieni from 
country districts. yvPld methods of government regulation, 
such as tolls, local duties and prohibitions on the mobility 
of labour, were all unsuited to these new conditions. Com- 
plete freedom seemed to be the solution of the difficulty. 
current individualism led to the absence of restriction; 
but the result of the absence of restriction very soon led to 
tlie discrediting of the theory. ^^No belter argument exists 
against the theory of individualism than the jiractical results 
wdiich follow’ed its adoption in the political and industrial life 
of England. The evils wdiich followed the gimvth of 
factories and big cities led to a new' era of government con- 
trol. Housing law's to prevent overcrowding and pestilence; 
labour law's to prevent child labour and “sweating”; factory 
law’s to forbid unguarded machinery and undue danger to 
life — all these came into being and w'ere universally acknow'- 
ledged to be botli necessary and salutary. The more complex 
the organization of modern life becomes, the moi'e necessary 
is state ^conlroR _and naturally so, for greater ('omplexity of 
organization means that the individual is more than ever 
deyiendent on his fellow's. 

Individualism as a working theory for modern govern- 
ments has been discredited. There is now' a distinct swing 
of the pendulum to the other side, to socialism. 

has jiroved that the individual is not 
the best judge of his own good. Were everyone 
able to know' his own interests, individualism w'ould be 
justified. Society, however, has to guard against ignorance 
and moral obliquity. The state has proved a better judge 
of both general and individual interests than has the 



THE END OF THE STATE 


407 


individual. Nowliere is this better shown tiian in matters of 
health and sanitation. One insanitary house in a neigh- 
bourliood may undo tlie good of a liundred perfectly clean 
ones. (lood food, properly (jualified doctors and chemists, 
these are matters of general concern, and Jiere e xjierience is 
a good guide. Dishonest traders are ever ready to profit by 
selling inferior food regardless of the consequences. Quai'ks 
are always leady to profit by Tgiioraiice. Only by governrnenl 
regulation can such deceit he met, and the end aclueved is 
obviously for the general \\e]l-l)emg. 

Witfi tile di'veloprnent of democracy there is not the same 
ri'ason to supfioi’t individualism. Democracy gives tlu' 
p(^()})le the maiicagement of their own government. 
Individual- Jjj ]),n state tl'is mav not amount to much. 

isni and t i • x i- 

Democracy 1 he direct lutercst ol tlie citizen m government 
vai u's in in\erse profioition to the size of the 
state. Dut all modc'rn governments are subdivided. Docal 
government firoxides a. medium whereby the citizen feels that 
he d()('s manag(‘ liis own affair^. This is partK-ularly the case 
wdiere there is ('oiisiderable decentralization in local govern- 
numt. The line ladween socialism and in di vidua hsTU/^^then 
tends to Ix'come less and less chair. 

I'lie biological argument of the individualists is inherenth 
weak, hc'cause the very action of government wdiich the 
individualists c*ondemn mav fairlv be regarded as 
The ^ part of the evolutionarv process. Tn anv case the 
?rffument 1^^^' fittest uiav not mean the survival 

Fallacious best. The theory forgets the essential 

diflfereiu'e between man and lower animals. INfan 
can to a large extent master his environment. He can utilize 
it for various ends; in other wmrds, moral ideas enter into 
the notion of the survival of the fittest as applied to man. 
Man can imyirove his environment, and mould the course of 
history according to definite moral ends. The moral element 
in man wauild never consent to the ruthless waste of the 
y)hysi(‘ally wTak or to the crueltv to tlie unsuccessful in life 
that the survival of the fittest implies. Private as w^ell as 
public charity is forbidden by the biological tlieorv, but 
obviously charity is a natural enough manifestation of human 
nature. The very acts (‘ondemned by the theory, therefore, 
are really part of the sum-total of the process of wdiich 
are asked to accept a part. 
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To sum up, the theory of individualism brings into 
prominence certain valuable truths. In emphasizing self- 
. reliance, in combating needless governmental 
Concusion [j^^erference, in urging the value of the individual 
in society, it has contributed much to the virility of modern 
thought. It deserves credit too, for its effect in destroying 
useless laws of petty interference, and in enabling our 
modern system to develop. But it exaggerates the evils of 
state control when it forgets that there are more instances of 
good state actions than of bad. It gives a fundamentally false 
conception of individuality, and finally, it has proved quite 
unfitted for the complexity of modern life. 



CHAPTER XX 


THE END OP THE STATV.— (continued) 

3. SOCIALISM 

Socialism is the antitlic sis of individualism. Instead ofj 
opposing government control, socialism regards it as essen- 
tial to the welfare of individuals and society. Far 
Statement from being an evil, government is a positive 
Socialistic existing political machinery should be 

Position used for economic purposes. The means of pro- 
duction and distribution should be gradually taken 
over by government from the private capitalist. Capital, 
indeed, is necessary, but not the private capitalist. Private 
ownership in the produ(*tion of goods the socialist condemns 
absolutely. Capital should be used for the good of all, not 
foi‘ the benefit of the few who are the lucky jiresent 
possessors of it. it is to be used for the good of all, the 
state, which exists to further the common well-being, 
should control it. Capital should be “socialized” : in fact 
“socialization” indicates the main idea of socialism better 
than the word “socialism” itself. The essential ideas of 
modern socialism are simply the substitution of state owner- 
ship for private ownership. It aims at securing the good of 
all, instead of the benefit of a few by r^ jacing the present, 
by another economic system. It does niit seek to abolish 
private property. The socialist regards private property as 
essential to the development of the individual, but he con- 
siders that the distribution of private property is at present 
ine(]uitable. 

Common ownership of the instruments of production for 
the general well-being implies common management. Indi- 
vidual ownership and management, according t o the 
socialist, have led to a lack of proportion in the economic 
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world. Useless cx)iu petit ion, shown m the multiplication of 
machinery used for the same purpose, and in advertising, can 
be abolished by the substitution of a j)ower which is 
by nature co-ordinating, (lovernnient will prevent productive 
power going into the wrong channels : it will curb it in one 
direction and intensify it in another. Large savings wilLbe 
effected, which will be used for further production of flie 
proper type of article for the general good in some other way. 
Socialism, therefore, is^an organization, wliich by substitut- 
ing cornmon oi* collect ivUTor private or individual ownership 
and management of the insti-uments of production and 
distribution, and by allowing the continuance of private 
jiropeity in otlu'r directions, aims at securing the general 
well-being as distinct from the benefit of a few. Under the 
socialistic system the individual is definitely suliordinated to 
tlie community, in order that all^may >’eceive their proper 
reward, d^he measure of this rewaird is individual cajiacity 
and willingness to do w'ork assigned by the common 
authority. 

Rocialism has often been confused with anarchism and 
communism, a (‘onfiision wdiicli has brought upon it great 
discredit among people not conversant with its 
Sociafism, doctniies. Collectivism or socialization a tnore 
accurately connotes its central ideas and methods, 
munism and woiffd prevent this unfortunate confusion. 

Anarchism is, as we have seen, the direct 
opposite of socialism; it proposes to destroy state control al- 
together. Communism, insomuch as it shares some ideas 
with socialism, which make many casual readers identify the 
two, deserves further consideration. 

Communism is one of the oldest conceptions of an ideal 
forai of society. The modern theory is that the labour and 
income of society should be distributed equally 
bv a common authority. No such institution as 

munism 1 1 n n mi ■ 1 

private property should be allowed. J mis m ^y be 
called the economic theorv of communism. The e^aHie^Tami- 
raunistsj-regarded eijual distribution not as an economic, but 
as a ])o]itical and moral necessity. The most tliorough-going 
of all communistic schemes is given in Plato’s Rcpiihlic, in 
winch he says that the best form of society is that in 
which the wmrds mine nnd*mot-miric are similarly applied to 
the same object. He supported equality of wealth only 
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among the upper or governing classes. Equality of wealth 
and labour among the whole population which modern com- 
munism demands, was wholly foreign to Plato’s ideas, 
r— |The Republic provided a basis for many later idealistic 
writers : Sir Thomas More, in particular, in his Utopia 
M ’ gave a vivid representation of a com- 

'' Utopia*" ifT^i^ic state. More pictures a community of 
about three to four million persons. They have 
no private property, and live under the direction of elected 
officials. The duty of these officials is to measure out the 
work of the community and to guide production. Every one 
lives the simple life; ostentmTbn is conspicuously absent. 
This, added to the fact that More provides abundance of 
food in his ideal state, makes distribution easy. As there 
is no want, no one clamours for more than his due share. 
Everyone must work, and, as agricultural labour is the hard- 
est work of all, each one must take his turn at it. More , 
unlike Plato, who, in his Republic regards the family as a 
hindrance to unity, preserves it Over-population, More 
says, will be solved by emigration. Families should be as 
eijual in size as possible; adoption aids natural deficiencies. 
More allows slaveiy; the slaves consist of conviids, prisoners 
of war, and foreigners who voluntarily a(‘(*ept service in the 
Utopian community. 

Mom’s Ulopia is the first modern presentation of the 
theor\ , but he did not regard his scheme as a practical 
])ossibihty. The French Kevolution first brought com- 
munistic, theories into tlie realm of practical politics. In 
England these the ories were popularized by Robert Owen- 
(1771-1858)/\^ Owen was a manufacturer whose experience led 
him to draw up a new^ scheme of society for the relief of the 
labouring poor. He considered that poverty was mainly the 
result of evil environment He ac,cordingly tried to provide 
an environment such as would allow children to grow up 
apart from the ])olluted air of competition. Men would thus 
be brought into communities where combined interest 
rejilaced individual interest. Labour would become 
temperate and effective in such a community and could be 
easily superintended by a communal authority. Owen and 
others tried many experiments to prove their theories at 
Orbiston near Glasgow, and at New Harmony, in the United 
States of America. These and many other experiments were 
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complete failures, and Owen is now remembered not as a 
communist, but as the apostle of co-operation and labour 
exchanges. 

Many attempts to found communistic societies have been 
made since Owen’s time, chiefly in America. Keligious 
societies, such as the Moravians, Essenes, and 
Modern certain monastic orders, have for long observed 
mu^stic principles of equal labour and equal distribu- 

Societies tion. Many societies^ of which the Shakers, 
Rap])isis, aif^'Perfeciionists may be mentioned, 
have existed for a shorter or longer period. The Eerfection- 
ists of Oneida, fomuk'd in 1S49, were a mamil'actiiring 
community who flourished for a considerable time, but broke 
up ultimately owing to the lack of faith on the part of the 
younger members, ddiese (*ommunistic settlements were far 
removed from th-' ideal communism of Plato. All the 
members were hard-working and had ]ittlt‘. op])ortunity to 
enjoy the leisure so gre<itly esteemed by Plato. Tdiey were 
not, moreover, true political (‘ommunities. They were mostly 
held together ])y a. common religious bond. A true political 
society is joined together by definitely political ideals. 
C'Ommon purpose and common interests among a community 
lead to permanent ])()litical organization. These various 
societies, again, w'ere possible only within a larger state. 
The larger state \vas essential to their security from external 
interference, and it also received those members who did not 
find the community to their liking. The dissentients, instead 
of being dangerous, simply left the community. Again, no 
political lesson can be gathered from them because they 
were too small. They were smaller than modern small muni- 
cipalities. In a small community of a few thousand members, 
each individual can feel a certain amount of real personal 
responsibility for the community, and, where joint ownership 
exists, he can feel himself in some way an effective joint- 
owner. With the extension of the community, the powder of 
individual members diminishes and the power of the common 
organization grows. The whole meaning of communism thus 
changes with the extension of the limits of the community. 

The greatest objection to communism is that by the aboli- 
tion of private property and the family (thouglWsome com- 
munists think the family may continue in a communistic 
society), ^he most essential instruments of man for the 



THE END OE THE STATE 


m 


realization of his moral ends arc destroyed. Man cannot 
realize moral ends without the means to do so; property and 
the family are the means, therefore they are essential moral 
attributes^, From the economic standpoint, the 
dF^Com*” aliohtion of private propertw^kes away the chief 

munrsm" stimulus to personal exertion. Where no one 

can call anything his own, no one will work. If 
everything; iielon^s to every one^he interest of any one in-' 
dividual will be very small. Whatever may be the future 
of mankind, i t is eviden t that the normal man works m order 
to accumulate pei’sonal possessions. Fo-operation , which 
has been so successful in recent years, is, as yet, a means 
towards the same cmd. ^^Jt may be urged against communism 
that no form of government can be devised which will regu- 
late production and distribution to the satisfaction of ever} 
one. (h)vermnents are not infallible; they an', human niate- 
rial 1 only with an all-wise government could ('ommunism bt 
successful. 

Socialism shares si'.veral^ums and methods with com- 
mumsin. The chief clement of dilference lies in jaavati 
pro[)erty, which the socialist accepts as essential 
Schoo*!^*^ Socialists, however, vary much in their owi 
opinions, and from these opinions certain definite 
schools of thought may be extraiTed. 

1 . d 1 ie “Scientific” or Marxian Socialists. — Tlie central 
figure 111 tins school is Ivarl Marx, whose work. Capital, ha& 
been called the Bible of socialists. IMarxian social- 
1. Marxian isiii IS essentially cconoiiiic in character, though 
Scientific state IS regarded as necessary to achieve its 

Socialism goal. Society, according to this view, is gradually 
moving towards collective ownership. The old 
system is breaking down before /Oiew economic conditions. 
Collective ownership is the next stage in the evolution of 
society. Social structure aus explained by economic con- 
ditions. Our whole life is m every aspect moulded by tl^jg 
economic conditions surrounding us. Up to the present 
the workers have been mere tools in the hands of the 


capitalists. Labour is the only measure of value, and what 
has happened in the past is that the capitalists, whose 
property is the result of the aggression of the strong 
against the weak, are able to exploit the working man. 
The working man is not able to compete with the 
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capitalist, for modern machinery, added to the possession of 
land by the capitalist, makes the latter stronger and 
stronger. The workman has to work longer and harder 
than the wages he receives wairrant, and the surplus above 
what he actually receives is the source of the capitalist’s 
income. 

Marxian socialism thus draws a sharp distinction between 
the capitalist and the working man, a distinction which led 
to the idea of class antagonism. The massing of workers 
in fac'tiOries was favourable to combined action, and this 
action, say the Marxians, should be exei’cised for securing 
parliamentary majorities. Marx himself regarded the 
victory of the worker to be a mattei* of evolution; others 
(revolutionary socialists) hold that workers should aim at the 
complete upsetting of the present system by a definite revo- 
lution. 

2. The Fabian Socialists. — The Fabian socialists, led by 
the Fjiiglish Fabian Socuety, differ from the Marxians chiefly 

in their methods. Ac(*epting the ordinary social- 
SociaHsm” coh^uferThat the best way to 

l)ring the socialistic regime into practice is to 
secure on the part of the people the conviction that the 
socialistic type of society is the best. The Fabians abstain 
from political work and concentrate their efforts on literary 
propaganda work. The Fabian Society has as members 
several of the best known novelists and playwrights of the 
day, whose distinctly socialistic teachings have been either 
read or witnessed on the stage by hundreds of thousands. The 
pamphlets of the Fabian Society, written largely by the same 
men, havi^een most influential in spreading socialistic ideas 
among tlie thinking classes. The Fabians are particularly 
keen on municipal socialism. 

3. The Christian Socialists. — The central idea of this 
school IS that the doctrine of Christianity requires collective 

ownership. Cfliristian socialism was started m 
middle of last century (1849-53) by F. D. 

Maurice, whose chief aim was to encourage co- 
operative production of working-men’s associations in order 
to improve the conditions of working men. Competition was 
regarded as the origin of most of the evils among that class. 
Charles Kingsley, the novelist, was a well-known Christian 
socialist. 
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4. The State Socialists. — State socialism originated in 
Germany, and only in Germany can a school oi state socia- 
lism be said to exist, thougli in other countries the 

Socialism ^i^diience of its theories has been very great. 

State socialism represents a compromise theory; 
it believes m preserving existing class-relations but in using 
government to carry out certain parts of the socialistic ideal. 
It seeks particulai’ly to save the weak from the strong; in 
this lies its characteristic, note. Socialism regards all citi- 
zens as coming under state control; state socialism seeks to 
bring under the state contiol only those who cannot take care 
of themselves. Old-age pensions, workmen's insurance and 
factory legislation in general are t) pes of the legislation 
advocated by state socialism. 

5. So(*iahsts ot the Chair. — This tium was given in 1872 
to some young German professors of Tohiical Economy who 

advocated state mterfeience with property rights 
welfare. Their theory was not 
Chair"' really socialism ))ut a protest against socialism. 

Hiey are socuahsts only in name, not in fact; 
the name wars given to them in derision by socialist 


enemies. 

(3. Guild Socialists. — Guild socialism is a lecent develop- 
ment, of wliK'h the chief exponent in England is IMr. G. D. H 
Cole, whose theory wars developed to counterad 
Soc?aliim curraTt'" collcctivistic ideas. Collect- 

ivism, he considers, means a vast governmeni 
organization winch will result in bureaucratic tyranny. The 
state nnust have no control over industry. ^As organized ai 
jiresent, it is the “corner-stone of the edifice of capitalism.’ 
Labour, therefore, must be oi’gamzed in unions or aggre- 


gations of unions, called National Ctuilds. The chief function 
of these guilds wiIL be to w^age war wuth employers and the- 
state. Non-umomsts are to be rigorously persecuted in 
order to force unanimity among workers. Ultimately the 
National Guilds are to control all industries. The state is 


not to be abolished, but is to continue in some sort of eipial 
partnership with the guilds. The main function of the state 
will bo to direct consumption; the guilds will organize 
production. Guild Socialism, as expounded by Mr. Cole, 
IS a further development of Marxian revolutionary 


socialism. 
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4. CRITICISM OF SOCIALISM 


The main justification of socialism is that it protests 
agaiiivst obvious evils in our present social system. Un- 
restricted competition has undoubtedly led to the 
HcaU^of capitalist or of capitalistic combin- 

SocialUm atioiis and to the weakening of the working man 
as an individual. The growtli of competition tends 
more and more to concentrate money and power in the hands 
of a few^ The small competitor is crushed out, often in 
ways which arc unfair. Duplication of maclunery and 
services leads, as the socialists contend, to economic waste. 
Inequalities of wealth and opportunity also exist. Personal 
ability iSfvSubordinated to hereditary wealth and influence. It 
is difficult, in short, to see how any theory of the common 
good can be reconciled with the great mecjuahties and in- 
justices which exist in the jiresent system. 

There is^>^eason for socialism; but like most theories 
which arise as a protest against existing conditions or classes 
of individuals it tends to exaggeration. The 
Socialism working man lias not been reduced to the state of 
complete powcrlessness that many socialistic 
Extreme* writers imagine. The growih of large-scale pro- 
duction lias enabled workers by means of combin- 
ations, particularly trade unions, to become more powerful 
than they ever have been. Trade unions have become 
possible mainly owing to the congregation of large numbers 
of men in one place. Not only lias the working man been 
strengthened against the capitalist in this way, Jmt he lias 
also by combination been able to exercise considerable influ- 
ence on the legislatures of various countries. The socialistic 
attacks on capital, further, forget that labour is not 
the only instrument of production. Capital is as necessary as 
labour, thougli it is true that it -coulfl be organized in a 
different way. 

One of the grievances of socialists is that land is in 


Private 
Ownership 
of Land, 
etc. 


private hands. The sea, the air, and the land, 
they say, are Nature’s gifts to mankind, not to this 
or that particular individual. Many, without 
calling themselves socialists, agree with this pro- 
position. ^Cliey consider that land should be nation- 


alized; that present owners should be gradually ejected 
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as i^ublic fluids admit of fair compenscation l)oiiig paid to 
them. On other individual questions, such as the nationaliza- 
tion of railways, socialists have many siqiporters outside their 
own school of thou^^ht. Their principl^Ux^ has been accepted 
in the co-operation movement, thongm.hc oi’ganizations of 
co-operation are not necessarily socialistic. 

Socialists xioint out in favour of their theory that 

has been adojited in practice, with consinciious success, in 
. practically every country in the world. Corn- 

Socialism petition has been eradicated in several directions 

by government action. Why, then, they ask, 
should tins not extern!^; The x^ostai scj’vice has eliminated 
comxietition amon^ carriers. In many countries 

government owns and ma nag e.^^rail ways. Telegraxihs, tele- 
Xihoncs, and, in sonic cases, mines and stcanishixis have 
been taken over by goxernments. Why should not the control 
of jiroduction and labour be similarly taken over? The govern- 
ments, (*entral and local, m India may be taken as an exanq^e. 
If, in addition to the army and 

manage directly scliools and colleges, forests, cultivation of 
quinine, etc., why cannot^ jutcy^'otton , indigo, coal-mines, 
etc., he taken ov(‘r and imTiiaged? 

Several arguments against tins ma^ be brought forward. 
The abolition of x>i‘i^^^Ate ownershix) and niaiiagement from 
all would lessen x^A’<^ductioii because 

Private ^ it would take away one of its chief stimuli. The 
Ownership (..^p^alist gets belter results than government 
Production hecause he is able to enjoy tlie fruits of his work. 

AvSiqixdy and demand at x>t'csent decide the course 
of x^i’^>duction : under government inanagement x^i^oduction 
would decide demand. '^Fhe caxatalist is constantly on the 
outlook either to create or discovei* ik'w wants and meet 
them. New wants under a government regime would not 
be stimulated. It may be argued that new wants may well 
he dormant; oh the other hand, diversification of wants adds 
considerably to the zest of life and is necessary for the 
progress of society. Thus, although the socialist would 
not, as the comnmnist, abolish all 
argument applicable to the greater is true of the less. 

The socialist is over-ox)tuuistic in the matter of govern- 
ment managemenir ^jxxierieiice of government-managed 
industrial concerns is not hopeful. It is universally admitted 
27 
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tJiat matters of 
should be under 


concern such as the postal service 
government, and also certain monopolies. 


general 


Socialism 

and 

Govern- 

mental 

Manage- 

ment 


Though government management is usually 


notable 
son ably 


accepted as eflicient, it must be remembered that 
the standard of efficiency is set m the absence of 
competition. Where governments have actually 
started competitive agencies, failure has been as 
as success, (iovernment management, it may rea- 
be lield, will never be so efficient as ])rivate manage- 
ment, as it cannot offei* the same prizes. GovernmeijjLi cannot 
oifer aiiything e()uivalent to a partnership in a firm to a 
manager wliereby the manager cam enjoy a. good part of the 
income made by his own efforts. Government, again, even 
though repiesenlative, is not answerable to shareholdei s 
and does not risk failure. In the case of failure in an 
enterprise go\ernmeni wanild simply close dowm, without 
having had the economic stimulus ol fighting against failure. 
Hesides, the very vastness of tlie organization of govern- 
ment iiieaiii). delays and lack of elasticity, knowm at present 
as “red" tapeism”, whicli nuglit lead to a lessening of produc- 
tion far greater than "the saving etfected by (*ollective control. 

Most of the arguments against socialism belong to the 
sphere of ex'ononncs, and cannot be dealt with here. One 
political argument, liowever, wm must mention. Even if 
socialism were brouglit into jiractice, it w^iuld be an irksome 
and undesirable system. In the words of Herbert Sjiencer — 
“Each member of tlio (community as an individual wmuld 
be a slave of the community as a whole.” 

If a ll pro duction and distribution were to be managed by 
a luige army of officials would be necessary. 
The extension of governmental activities leads 
also to a large number of bye-laws and regula- 
tions wdncli tend to- bring about a uniform level 
of w'oi'k. In a huge organization like government 
individuality lias^JlttLe scope. Itoutine replaces 
individuality f “red-tape” replaces elasticity, 
intei'ests, both in government service and out- 
allowed play only in so far as they do not 
the uniformity of the government system. Initi- 
ative would be repressed. Genius, to which progress 
li'wes so much, would he stifled, for genius is an exceptional 
thing, and finds little place in rules and regulations. Not only 


government, 


The 

Extension 
of 

Govern- 
mental 
Activities 

Individual 
side , are 
(lash witli 
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so, but the attitude of the citizens would be that of lethargic 
acceptance of what government prescribed. It is here in par- 
ticular that the individualist jiosition is strong as contrasted 
with that of the socialist. The huge bureaucracy would sap 
individual sjiontaneity and responsibility. Self-help would be 
I'eplaced by government help. 

The loss of the buoyancy and I’esiliency which characterize 
the present system cannot be viewed lightly. But the liuge 
new civil service would have other bad eii’ects. There is no 
tyranny so grinding as that of government departmental 
formulae. The e/Tect on government servants themselves 
would be bad. Improvements, especially in jictty necessary 
matters, are notoriously diffuailt to achieve. While govern-^ 
ment may readily grant lakhs of rupees for some general 
scheme, it may take months, if not years, to argue depart- 
mental ly whether two extra menials are necessary at a given 
place. The effect of this is partuailarly bad on government 
officers in responsible posts. Impatience wnth the whole 
system often leads to wilful action in cases of necessary ini- 
jirovenients, to avoid the irritation caused by dejiartmeiital 
procedure, Dejiartmentahsm is nevertheless necessary, owing 
to the hugeness of the organization; and with the extension 
of the organization to all matters of 2>roduction and distribu- 
tion it would become d efinitely worse. 

The effect on the worker, Jjoo^_is bad. The relative 
security of tenure whicdi government servants enjoy is often 
translated by the worker to mean less work tlian ^ 
^the 'inder private management. In Australia, for 

Worker example, the government labourer is said to have 

the “government swing” of the pickaxe, as con- 
trasted to the more agile swing of the wmrker in private 
em])lo3 inent. The extension of the “government swing” to 
dll produdion and distribution might ease muscles, but it 
cei’tainly would not result in the saving which socialists 
predict. 

In the bureaucracy, again, tlu‘ officials wmuld be continu- 


ally acting for their own advancement. Dejiai'tmental 


Bureau- 

cracy 


re([uiremenls do not always coincide with public 
desires, and ])romotion on these re(|uirenients 
may not lead to the best interests of the people. 


The increasing officialization of the country, again, w^ould kaid 


to democracy becoming the servant of officials. It may be 
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said that in a deiiKX'rac.y tlie officials of ^overjiment are the 
odicials of the peojjle. This may be so m theory, indeed, 
but it IS far from the case m practice. Olficjals iii any 
government wield great power, a,s it is the oltieials who carry 
out the expi’essed will of the democracy. With increasing 
duties increased powers must be given to officials, with tlie 
result that olficialdom would liccomc an empire within an 
einjiire, ruled on a graded system like an army. 

Such are a few arguments against socialism. It is the 
lliorough-going applK'ation of tlie theoiy rTfowever , which may 
give reasons for doubt. Many people, not jirofesscd socialists, 
are willing to acc'cpt ]iarts of tlie socialistic docti-ine. In 
lecenl yt'.ars ver\ considerable advances have been made all 
over the world towards the realization of parts of the 
socialistic ])Vograinme. idle tendency at present seems to be 
more and more in jliat d»rection, and the fact that vast enter- 
jaises during the great TTuropean war wm’e jilaced directly on 
the shoulders of government, has jiroved a lover to socialists 
foi* demanding an extension of direct government activities. 

The advaiua^ of socaalism m recent years has been 
marked in Great Ifntain in two ways — social legislation 
and municipalization. Since the beginning of 
Ad vance of (ontury many laws have been [lassed for tlie 
Socialism bettering of the lot of the working man. Old Age 
Brit' ‘n l^eiisiou Acts, Employers’ Liability Acts, Work- 
men’s homjiensation Acts, Plousing, Health, 
Insurance, and Factory Acts — all these have come into 
operation. The (dnef socialistic measures, howxwer, liave 
been in municipalities, where lighting, both gas and electric, 
tramways, water and libraries are directly owned and managed 
by a large [irojiortion of municipalities. 

In the 13ritish colonies and India the advance of socialism 
has been more marked. It must be noted tliat socialistic 


In the 
Colonies 
and India 


nreasurcs have not, as a rule, been adopted in 
them because of any accepted theory of socialism. 
TTsually some other reason has operated. In 
England, moral and social considerations, in 


Australia, the lack of private capital, in India the lack of 
capital and initiative on the jiart of the ])eopIe, have been the 
main causes of government ownership and management. 

In western coiintiies socialists now form parties of con- 
siderable political strength. In Germany, socialists are 
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strong not only numerically but also because they are 
united. Socialism as a political force is relatively 
new, and in many countries it has not been able 
to unite its forces because of internal dissensions 
In Germany , jn 191 7, there were in al LlOB Social 
ists in the KeichSag in a total of d97 members 
In the German National Assembly, elected in 1920, there were 
165 Majority Socialists and 22 Independent Socialists 
together representing a national voting strength of nearly 
47 per cent. In the Eeichstag, after the 1928 elections, there 
were ]53 Socialists and 54 Communists. In the Chamber oj 
Deputies in France there is a large representation of social! 
ists, who, in the multiple party system ])revailing there, a^ 
in Germany, largely control government. In recent years 
the Radical's have often joined hands with the Socialists; aftei 
the 1928 elections, the Socialists, Radicals, and Radical- 
Socialists together formed nearly half the membership of the 
Chamber, and with other groups of Socialists and the Com-- 
munists liad a clear majority. 

In the tw^o party system of England and America social- 
ists were not till quite recently able to secure any a 2 :>preciable 
In England low^ci* houses, and even wlien the 

and the Labour Party was in power in England it w’as only 

United because the tw^o party system had to some extent 

States been broken up. In England, the Labour Party 
partly represents socialistic ideas, but is not a socialistic organ- 
ization, tliough theoretically it is the political centre of the 
socialist movement in tlie United Kingdom. In 1908, it was 
affiliated to the International Socialist Bureau and thus wais 
committed to socialist principles. Actually, however, it 
is controlled by the trade-unions, and in its constitution, 
adopted in 1918, the party did not openly accept socialism 
as an essential part of its doctrines. The chief socialist organ- 
ization in Britain used to be the 8. D. F., or Social 
Democratic Federation, which, in 1911, was amalgamated 
with some smaller organizations and became knowm as 
the British Socialist (now Communist) Party. The I. L. P. 
(Independent Labour Party) is another well-known organiz;i- 
tion. It has a fairly large membership and publishes 
propagandist papers. Other British socialist organizations 
are the National Socialist Party, which was formed by 
seceders from the British Socialistic Party, the Clarion 
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Fellowship and the Herald League, named after the socialist 
papers the Clarion and Daily Herald, and the Fabian Society, 
a propagandist body, which conducts a Labour Research 
Department which carries out regular investigations into 
social and economic problems. 

In America socialism has made tittle headway, owing to 
the American Federation of Labour hitherto having confined 
itself to industrial, as distinct from political agitation. On 
three occasions socialist candidates have stood for the 
Presidency, but their attempts were made mainly for 
propagandist pur}>oses. In 1919 a National Labour Party 
was formed at Chicago with a ^ moderate socialistic 
programme. 

The various socialist organizations are usually very highly 
organized. Tliey are missionary bodies os well as political, 
and the large accessions to their strength in 
Work of recent 3 ^ears show how successful their mission- 

O^rgani* activities have been. They have speakers, 

zations pamphlets, newspapers and magazines : the 

Vonraeris in Cfermany and the Clarion in England 
are good exarnplesjL.. In recent years the growth of socialism 
has been marked particularly by labour unrest shown in the 
many strikes that have taken place throughout the world. 
Before the outbreak of the Great War these strikes were 
growing rapidly. Some were only of local importance, 
but others w^ere aimed at upsetting the whole industry 
of the country. This was particularly noteworthy in the rail- 
way strike in England (3911) and the strikes of the coal- 
miners and transport wnrkers in 1912. Since the conclusion 
^ of the war, Labour unrest has been due mainly to unsettled 
economic conditions, but communistic agitation has also been 
at work. 

The Internationale, or Internationalist Socialist Bureau 
was created in 1900, with headquarters in Brussels. Its 
function was to carry out the decisions of triennial 
hiter international socialist conferences, to summon 

nattonale international congresses in emergencies, and to 

maintain a central socialist office for propaganda. 
The organization was suspended during the first three years 
of the Great War. Its activities were resumed in 1918, but 
a proposed international conference was frustrated by the 
opposition of the British and French Governments. An 



THE END OF THE STATE 


423 


iiiter-allied Labour and Hocialist Conference took its place. 
Arrangements were made for an international conference to 
be held simultaneously with the meetings of peace delegates. 
This Conference met m February, 1919, at Berne, but several 
nations were unrepresented at the meeting, which is known 
as the third Internationale. The second Internationale took 
place at Amsterdam in April, J919. It arose out of tlie 
Berne Conference and another international conference held 
in Berne at the same time — the International Trade Union 
Conference. The second Internationale created an Acting 
Commission, with headijiiarters at Amsterdam, which has 
replaced the original Bureau. Fmllier congresses have 
been held since, but there has been a split between two 
“Internationales”, one, the so-called “Third Internationale” 
with headquarters in Moscow, the other, “the Internationale” 
with headquarters in Amsterdam. 

The plethora of strikes in the years before 1914 coincided 
with the growth of a new socialistic do<*trine — syndicalism. 

Rynd leal ism (‘omes from the French word 
ism * Au/ud/cuf, wliich means a trade-union. Syndical- 
ism IS closely (‘onnected with socialism, but it 
considers tliat the older socialism has com})letely failed to 
bring about what ii professed to do. The three mam ideas 
of syndicalism are : (a) Labour is the only source of wealth 
and the one ground for its ('njoyment; (b) Wage-earners 
liave the right to own and control industrial concerns; (c) In 
order to do so, they should, through their trade-unions, 
continually strike. Strikes are of tw'o kinds, “irritation” 
strikes and the “general” strike. Tlie irritation strike, 
or sabotage, means scampin g and spoiling wwk to ruin 
employers. The salient element of syndicalism is the ruth-^ 
less antagonism of the worker to the employer. According 
to syndicalism not every one that woi'ks is a “worker”; 
worker means wage-earner Qr„,.n;iji/nnq.l ^ork^r. All other 
workers, e.g., managers and professional men, are included 
in the classes which are regarded as the deadly enemies of 
the labourer. It is thus opposed to the fundamental 
principles of democracy. Not by persuasion, or by con- 
stitutional majority legislation, or by co-operation, is the 
ideal of syndicalism to be attained, but by ruthless ruin of 
the upper and middle classes. Disappointed wdth the results 
of socialism as seen in, say, the nationalization of the Post 
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Office or the municipalization of light and water, the syndi- 
(;alist asks for a direct, immediate class war. Dogmas and 
socialistic formulae are useless; what is wanted is action. 

It is needless to criticize syndicalism. The authors^^em- 
selvcs admit that the tlieory may be unsound; what they want 
IS action. Action of the kind advocated would>ymevitably 
cause revolution. Wiser reformers among both' employers 
and wage-earners recognize tlie community of interest that 
exists between labour and capital and this new sympathy is 
leading to new organizations. Syndicalism is destructive; 
not constructive. The syndicalist has little idea of how the 
workers are to be organized after their victory over the middle 
and upper classes. The unfortunate thing is that syndicalism 
undoubtedly played a great part in instigating the extra- 
ordinary number of strikes which occurred in tlie decade 
before 1914./ 

5. THE TRUE END OF THE STATE 

Wily does the state exist? This is one of the fundamental 
questions of Ethics and Political Science. The answers 
given to the question are manifold : each writer 
General subject lias liis OWE solutioii. From the 

earliest days when thinkers began to speculate on civic 
life and conduct, attempts liave been made to formulate a 
definite end for the state. Political Science is as old 
as Pericles, but the science of Pericles in most respects is 
very different from the science of to-day. History, the mate- 
rial of Political Science, is continually changing, and Political 
Science changes with it. Both the material of the science 
and the science itself are in a continuous process of evolution. 
History gives new experience and new experience implies new 
adaptations^ The conditions of human life vary; facts 
change and conflict. Political Science deals with what was, 
what is, and what ought to be. To the change of facts 
is added the change of ideals. Conflicting facts and ideals 
cannot but lead to occasional confusion in a science in which 
the subjects are often with very great difficulty reducible to 
a single formula. , 

To the ancients the state was an end in itself. Every 
detail of individual life was a matter of state control. The 
laws of the state related to the minutest particulars of 
everyday life. Individuals were not beings with separate 
personal rights; they were mere parts of a state. The state 
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was the supreme fact of life, and the efforts and actions of 
individuals had to flow into it just as a river flows into the 
sea. It must be remembered that the Greeks 
Idea f the*' made no distinction between state and society. 
State as No w ^we _t end to regard the state more as a 

lue^^ means towards the realization of an end than 

* an end in itself* this is based on a distinction 

latent in modern thouglii^^etween state and society. 
Freedom again, to the Greeks, was not so much a 
political as a social matter. The political liberty of the 
Greeks made personal rights and interests completely Buh- 
servient to the state, as exemplified by ostracism, an institu- 
tion by which any one who was regarded as dangerous to 
the state was expelled from it. Such a p olitical liberty is vast- 
ly different from modern political liberty. Aristotle, in dis- 
tinguishing the various forms of government, divided them 
into normal and perverted, those with true ends, and those 
with false ends. Those with true ends existed, lie said, for 
the well-being of the people as a whole; those with perverted 
or false ends existed for the benefit of the governing class. 
False ends of this type have frequently been pursued in 
practice, though no state could exist with such a theory as 
its avowed basis. The whole course of history is marked by 
attempts of classes or sections to seize power for their own 
benefit. Up to modern times superior wealth or enlighten- 
ment has frequently enabled the higher classes, although 
relatively few in numbers, to guide the policy of the state to 
their own advantage. With the growth of democracy this 
tendency is rapidly disappearing; in fact the lower classes, it 
is often said, are now seizing power for their own benefit. 

Even when weTiave established a definite and satisfactory 
theory of the end of the state, it is by no means easy to 
decide how far any given policy is true to that 
View»^" end. Self-interest often blurs the good of the 
community in practice, even when the state 
is universally admitted to exist for the good of the whole, and 
not for any part or parts. The end of the state, again, has 
frequently been regarded as something with which the state 
is not itself concerned, at least not as an active agent. The 
end of the state is determined for it by an external power, 
such as the will of God or the forces of evolution. The state 
according to this view is^an instrument in the hands of some 
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force outside itself, in which the free-will of man has no 
determining power. The theocratic view of the state is an 
example. T!ie Jewish theory was that the slate existed to 
further the ends of the church, both being the creations of 
the will of God. Modern theory regards the state as a 
liuinan institution, not an imposition of some external 
power. Its ends, therefore, are human ends. 

Many theories of the end of the state are not so much 
false as partial. Writers, in their zeal to bring 
Types of foi’ward some essential ends of the state, have 
Ends sometimes elevated partiaj^ into complete or final 

ends, TJiis is particularly the case with writers 
ot^declared individualistic or socialistic tendencies. 

Order or security we have already seen to be the central 
tenet of the individualistic school of thought. Though 
ca]uible of a fairly wide interpretation, neither 
1. Order order nor security adequately represents the true 
end of the state. Security of jierson and property is indeed 
a primary essential for the well being of society, but as a 
complete end of the state the theory rests or y^{]ii unsound 
basis. Borne, indeed, hold that the preservation of order is 
essential to the continuance of the present scheme of things. 
To ])reservc the present, they say, at least guarantees that 
the future will be no worse than the present. On the other 
hand, however, we live in a world of imperfection where not 
even the most optimistic can find every arrangement satis- 
factory. To exclude the possibility of progress, as this view 
does, is not only a mistaken view of man and society, but 


opens the way to retrogression. Man as a moral agent works 
towards definite ends, but this theory regards man as static. 

Progress^cannot be regarded as an end. It is a process 
towards an end. We must determine the end in 
. roirress make progress possible. 

Happiness has frequently been set dowm as the end of 
the state, particularly in the form of the greatest happiness 
. of the greatest number. The refutation of this 
ness****^'" Iheory belongs more properly to the realm of 
ethics. The theory is now discarded, but, 
although unsound, it had a profound influence on legislation, 
especially in breaking up the results of the laissez-faire 
theories. The theory itself, like the theory of laissez-faire, 
is individualistic. It regards society as merely an aggrega- 
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tion of units, each unit having so many feelings. Society, 
however, is an organic wliole, not a mere sum of individuals. 
The theory again fails in the fact that although society is an 
organic unity, there is infinite diversity in the unity. No 
two individuals agree in their conception of hajipiness. 
There is no standard of happiness in the world, yet the 
theory would have the state judge what is greater or less 
happiness among the citizens. Happiness, further, is a very 
indefinile term. Happiness i s not well-being. A pleasurable 
feeling in all the individuaTs of a given society is by no 
means a proof that that form of society is ideally perfect. 
Another objection to the theory is that the maximum happi- 
ness in any given society might coincide with a great deal 
of unhappiness for some — once granted that happiness can 
be measured. 

As a rough expression of the ends of legislation this theory 
exjircsses valuable truths, and it deserves credit for the 
humanitarian legislation which it undoubtedly helped to 
bring about. Happiness is a natural aim * no one wishes to 
be unhappy. The theory is a common 'sWse expression of 
the ends of legislation, but as a complete expression of the 
end of the state it breaks dowm on closer examination. 

Utility has also been given as the end of the state. 
Accordin g to this view, every action of the government 
^lUlst.be useful. As a rule every action is of use, 

4. Utility Q^ust be useful for some end. Usefulness, 

like progress, implies something further. Utility .^confuses 
end and means. 

Justice, which has frequently been given as an end of the 
state, is too narrow. Abstract justice excludes other depart- 
ments of human life — such as the economic or 

5. Justice intellectual life. Justice is more a condition 
dependent on the realization of the true end. Complete 
justice too involves absolute knowledge, which belongs only 
to God. If justice is too narrow, then morality, the Platonic 
notion of the end of the state, is too wide. The state can 
control only the overt actions of man. The dispositions and 
motives of the moral life are outside its scop e. This theory 
is true insomuch as the end of the state must be ethical. 

It would be easy to compile ^otb er formulas of the end of 
the state given by different writers or politicians. Many of 
them scarcely deserve consideration as they are frequently 
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no more than the casual statements of practical politicians. 
Tn the modern world, for example, democra(7 is sometimes 
held to be the end of the state. Qtliers, followers 
Others Plato, say that the ride of one, or ideal 

monarchy, is best. There is obviously confusion here 
between the end of the state a^d its organization :^organi- 
zation, whatever it may be, exists for a certain end; to call 
the organization the end is to confuse means and end. 

Other false or partial ends we have already dealt with. 
Liberty, a term with wide connotation, may be an end, but 
it is not the sole end. Tn other parts of tliis book we Lave 
seen how erroneous may be the ideas underlying certain 
aspects of liberty. The phra.se Liberty, Equality, Fraternity, 
the watch-words of the French devolution, has been given 
as an end, but its meaning is very indefinite. Equality 
we have dealt with in our analysis of Communism and 
Socialism. Fraternity, or brothei'hood , is too vague a term to 
be of practical worth. 

the end of the state requires 
One of the best representatives 
the German political scientist, 
only does he clearly a dvan ce 
the nationalist view to the exclusion of all. others, 
but, by reservations and qualificatio n^, sho w^s the 
weakness of the theory. Let us examine 
Lluntschh’s theory. 

Bluntschli, after dismissing various theories as mi staken , 
gives his view in these wairds — “the development of the 
national capacities, the perfecting of the national 
Bluntschli’s finally, its completion.” He adds, as a 

jatement qi^.^^fle^tion to liis theory, “provided, of ('ourse, 
that the process of moral and political develop- 
ment shall not be opposed to the destiny of humanity.” TTe 
goes on to say that “the life-task of every individual is to 
develop his capacities and maaiifest his essence. So, too, 
the duty of the state is to develop the latent powers of the 
nation and to manifest its capacities.” The state has thus 
a double function, the maintenance of national powders, and 
their development : “it must secure the conquests of the past, 
and it must extend them in the future.” 4 

Bluntschli adopts this statement of the end of the state 
in preference to the public welfare, which was the Koman 


One other statement of 
notice, viz., the nationalist. 

of this VRwv IS 
Bluntschli. Not 

Nationalist 
View 

inherent 



^rUE END OE THE ETATE 


429 


view of tbc end of tlie state. He agrees that tiie Boman 
view is above criticism “if one regards tlie naiuial jiinits of 

the state, and especially tlie judicial order and 
Criticism administration, and if one avoids trespassing 
N I* f matters outside those limits, such as the 

wationahst mdividual and of religious 

(tommiimties.” Public welfare is an indispens- 
able element in the policy oF every staim yt‘( the exjiression 
IS insufficient. In times of extraordinary crises the state 
has to risk its existence to save its honour. Jkdgium at the 
beginning of the (ireat War could have saved its eilizens by 
accepting the conditions of (lermany, ye( Belgium pj-efeii’ed 
to tight for her honour, Hluntschh recognizes tliat certain 
states by \\eakness or corruption have no right to continue 
in independent existence. No un])rejudi(*ed (terinan or 
Italian, he says, can regret the destrud-ion of the petty states 
wliK'h led to their fusion into more important wholes. Yet 
Bluntschli does not consider tliat ])uhlic welfare covers such 
cases, and he enunciates his nationalistic theory to cover the 
defects of the other. 

The ('hief difficulty of Bluntschirs iheoi’A is contained in 
his firoviso “jirovided that tlu^ firocTss of moral and political 
development shall not be opjiosed to the destiny of 
humanity.” Tlie destiny of humanity is therefore a necessary 
condition of his state end. Tlie developimmt of national 
capacities is justiliable only in so far as it does not oppose 
the destiny of humanity. Obviously therefore the national 
end IS not a final end, but only a relative or conditional end. 
The destiny of humanity is the end. 

In Bluntschli’s theory it is ev ident that there is a nari'ower 
end and a. wider end. This ^Yision inally dt'pends on the 
distinction between state and society, a distinction which is 
becoming more and men’e marked in the modern world. In 
the Great War,^when one might have expected the nationalist 
theory to be at its maximum, it was the wider end of human- 
ity about which we heard most. The fight of Germany 
versus tlie rest of the world was a fight of social and ethical, 
as well as of j^olitical ideals. The future of Immanity was 
regarded as more important than the future of any state. 
This brings out the objection to the individualisflc tendeiiciy 
of the nationalistic , theory. We have seen already that a 
proper view of the individual implies others as well as the 
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self. The state, regarded, as in the nationalistic theory, as 
the individual writ large, is open to the same objections as 
John Stuart Mill’s theory of individuality. National indi- 
viduality may develop selfishly to the detriment of society as 
a whole. The nation state may become self-centred or 
eccentric to the exclusion of more universal principles of 
development. This does not imply that national character- 
istics — such as we understand by “Americanism” — are bad; 
national diversity like individual diversity gives a fuller 
meaning to the social whole; but national development which 
endangers the whole of society, as seen in the pre-war 
German development, is undoubtedly bad. 

In the modern world we are more and more tending to 
look beyond the boundaries of states for an ideal. Inter- 
nationalism is gradually replacing nationalism. 
Professor distinction of the state and society as a whole 

V?e^*** is becoming more and more marked. The Greeks 
regarded tlie state as an end in itself : the ends 
of individuals or society had no place by themselves. The 
tendency in tlie modern world is the ojiposito, viz., to regard 
the state as a means. The state, however, is a necessary 
factor in social organization, and as such it has essential func- 
tions. Professor Burgess, of Columbia University, New York, 
definitely separates the ends of the state into three distinct 
parts — primary, secondary, and ultimate. This division is 
very largely accepted in modern Political Science as giving 
the most satisfactory solution to a vexed question. 

Strictly speaking there can be only one end, the ultimate 
end, but for purposes of exposition the tripartite division of 
Professor Burgess is most useful. 

The jnhnary ends of the state are simply to secure the 
primary conditions of the ultimate end, which is the peifec- 
tion of individuals and mankind as a whole, or slm])ly, the 
free and full develojiment of human life. This end may be 
realized in a world-state or among a humanity so perfect that 
state-forms are not necessary. As the human race is at 
present, individual states are necessary. The area of 
states is determined largely by ihe area which ex[)erience 
shows is compatible with self-government. The nation state 
must maintain order and security of person and projierty. 
This is essential before any progress to ^ higher end is pos- 
sible. Stable government, giving security from external 



THE END OF THE STATE 


431 


attacks and internal disorder, is a pre-requisite of moral 
advancement. 

Once stable govermnenl is secured, progress is possible. 
This progress must first take place in the nation, wiiere the 
state, while securing the primary essentials, must remove all 
barriers wbicli stand in the way of tlie realization of 
the highest type of life. The s[)liere of government in rela- 
tion to the individual must be marked out. Tliis will vary 
from state to state according as the jUMmary ends have been 
achieved. Tlie state will make room for the full and free 
development of the individual. The individual miist/s^be 
understood as tlie social individual living vvitli others in a 
soeial whole, ddie inde])endence of the state, leading often 
to mu(*h sacrifice of individual life, is justified from tins point 
of view. It ])reserves its independence for tlie good of its 
subjects. 

Any exfiression of the end of the state, to meet jsucli- 
various conditions, must be very general. No better ex- 
jiression has yet beim f ormulated than Aristotle's 
Conclusion “ddie state coiiies into being for the sake 

of mere life : it continues to exist foi* the sake of the good 
life.” 


(). Cli'VSSlKICAa'ION OF 0( ) V FRN MFNT FFNCaaONS 

The enunciation of a vague formula of state ends is a 
\erv indefinite guide to giving a list of governniental func- 
tions. Government action means government interference, 
and we have seen the widely divi'rgent views held by ditferent 
thinkers on tliat point. To the jhvergenee of theory is added 
divergence in firactice. Tlie extent and tlie effect of govern- 
ment action varies ^with the so(*ial and economic condition 
of different peoples*! "The growing complexity of political and, 
economic relations makes it extremely difficult to say what 
government activity is justified and what is not. Not only 
in the world as a whole, but in each state, conditions are 
(‘hanging rapidly, and political regulaticm is apt to follow the 
line of least resistance more than any preconceived theory of 
state ends. The tendency is for government to take over 
more and more control — to be more collectivist than in- 
dividualist. It is difficult to foretell the direction and result 
of many modern movements. Modern governments work on 
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the principle that interference is justified where government 
can predict the effects of governmental action, and where it 
can also predict the likely effects if no government interfer- 
ence takes place. 

In classifying state functions certain broad lines of dis- 
tinction are obvious, these lines being determined 
Con^^er ^ Burvey of the actual practice of exist- 

ations ^*** civilized governments, and partly from the 

nature of the state itself. 

First, there are the fundamental functions, necessary 
or indispensable, normal or constitnentC for all these names 
have been used to designate them). 

These are functions which each government must under- 
take to ensure tlu' existence of the state. They include the 
maintenance of security, external and internal, of 
1. Funda- person and property. TJiey have been van- 

Functions ously termed fundamenfrTt^ — primary, original, 

necessary, essential, indispensable or normal 

functions. 


.Dr. Woodrow Wilson summarizes thc^se as follow : — 


President 

Wilson’s 

Classific- 

ation 


(1) The keeping of order and j)roviding for the 
protection of persons and property from violence 
and robbery. 


(2) The fixing of the legal relations between man and 
wife and between parents and children. 

(3) The regulation of the holding, transmission, and mtei- 
change of property, and the determination of its liabilities for 
debt or for crime. 

(4) The determination of contract rights between indivi- 
duals. 


(5) The definition and punishment of crime. 

(6) The administration of justice m civil causes. 

(7) The determination of the political duties, privileges, 
and relations of citizens. 

(8) Dealings of the state v^th J’oreign powers: the pre- 
servation of the state from external danger or encroachment 
and the advancement of its international interests. 


Secondly, there is the vast number of functions which, 
though not necessary to the existence of the state, are 
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actually undertaken by the majority of modern civilized 
governments. ...W^jodraw Wilson lumps them together 
under the term rninistrant. These mimstrant 
frant*”**" functions vary from state to state according to 
Functions prevailing opinions and conditions of the 

people. Dr. Woodrow Wilson sums them up 
under the following heads : — 

(1) The regulation of trade and industry. Under this 
head he includes the coinage of money and the 
establishment of standard weights and measures, 
laws against forestalling and engrossing, the 
iLceiising of trades, etc., as well as the great 
matters of tariffs, navigation laws, and such like. 

(2) The regulation of labour. 

(3) The maintenance of thoroughfares, — including state 
management of railways and that_group of undertakings 
which we embrace within the comprehensive teim “internal 
improvement”. 

(4) The maintenance of postal and telegraph systems, 
winch is very similar in principle to (3). 

(5) The manufacture and distribution of gas, the main- 
tenance of water-works, etc. 

(0) Sanitation, including the regulation of trades for 
sanitary purposes. 

(7) Education. 

(8) Oare of the poor and incapable. 

(9) (.!are and cultivation of forests and like matters, slR’Ji 
as the stocking of rivers with fish. 

(10) Sumptuary laws, such as “})rohihition” laws. 

The ext ent to which tlie above list of functions is unaer- 
taken by government vai'ies from country to country. So 
also does the type of (-ontrol. State-railways, for example, 
are directly managed by the government; but government 
may (‘ontrol railways by letting them to private companii's 
on stipulatcd^terms or by stringent regulation. Only a 
(letnttSdmnaTysis of all modern institutions would give a satis- 
factory answer to this question. 

To sum up, it is clear that it is impossible to fix any 
28 


President 

Wilson's 

Classifi- 

cation 
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definite line of interference over winch government should 

O 

ConcWon step. Circumstances vary so much from one 

oncusion another that what is regarded as 

justifiable interference in one might be justly resented in 
another. National exigencies, again, may lead to govern- 
ment interference m a way which few would a|)])i’ove of in 
normal times. In the Great European War, for example, 
government was accepted as the one managing agent in the 
vast complex of military, economic and intellectual life by 
individualist and socialist alike. 

Some of the theories examined above, however unsound, 
have served their day and generation well, for example, the 
individualistic theory; but the police duty, as the chief fiiiu'- 
tion of the state^^is now generally rejected. The further- 
ance of literature, the encouragement of art and invention 
are now regarded as normal government functions; while 
the increasing complexity of social and economic life is 
demanding mcjre and more a modeiating auth()rit;;^\ln 
spite of tin's, libcily is not diminishing, })ut growing. An 
iiu'rease in legislation does not involve a decrease of free- 
dom; 'experience has am})l\ demonstrated in the last 
century that legislation is necessary to remove barriers to 
pi’ogress. With the extension of the powers of tlie people 
in both local and (*entral government, legislation merely ex- 
presses then* ,^will. Jjaws are largely self-imposed, a fact 
which surely is the realization in large j)art the ideal of 
liberty. 
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THE HOVEKNMENT OF BEITAIN 

1 . H18TOK1CAL 

To uiidersUind the present form of government m tlie 
United Kingdom, the student must have a grasp of the 
^ ^ historical conditions and institutions whicii have 

RemTAcs Preceded it. No modern government has had a 
more coni inuous^ development tlian the British. 
At the ])resent time, when dynasties have been driven out 
or liave fled, wlien sudden revolutions have upset both 
political and social structures, the British constitution 
stands secure. Amid the slutting sands of reconstruction 
following the (Ireat War, tlie Ihitish kingship has remained 
as firm as a rock. The explanation of this lies in the gradual 
evolution of British fiohtK'ai institutions and in the firm basis 
which these institutions liave given to individual free- 
dom. Modern British political institutions, therefore, can be 
appreciated only by a study of the relations they bear to their 
liistorical antecedents. 

The first noteworthy stage of development is the Anglo- 
Saxon period, prior to the Norman coiupiest. During this 
The Anglo- England was divided into several mde- 

Saxon pendent kingdoms. After the Jtomans withdrew 
Period from Itritaiii, the new coiujuerors, the Jutes, 
Angles, and Saxons established their own forms of govern- 
ment. The Koman organization did not last as it did 
in Eraiice. The Teutonic invaders gathered together in com- 
munities similar to those they had left in (lermany. But 
their life was largely a life of war. Not only had they to 
defeat the indigenous Britons, but the kingdoms liad a long 
struggle for supremacy among themselves. From this arises 
the characteristic nature of the Anglo-Saxon kingship. The 
king originally was a war leader. He was both king 
and general. At first there were as many kings as there were 
armies, or rather war-bands. As the stronger armies 
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subdued tlie weaker many of the smaller “kingdoms’^ 
disappeared, till at last one of the kingdoms, Wessex, the 
kingdom of Alfred the Great, became sujaeine over England. 
As far as we can judge, the Anglo-Saxon kingship was partly 
hereditary and partly elective. It was also saci-ed and patri- 
afclial. Kings were elected by the chief iium of the tribe or 
kingdom, but election was confined as a rule to one family, 
which was looked on as sai'Tcd. As the king was also war 
leader, the king elected had to he an able general, so that 
the eldest son was not necessarily elected to succeed his 
father. The king acted m consultation with the elders. He 
was military leader, final executive authority, and also final 
judge. His judgments, or “dooms”, were both laws and 
judicial decisions. 

Associated with the king was the Council of Wise Men 
or Witenagemot. This Witenagemot is the ultimate origin 
of the modern Parliament of the United Kingiiom. 

Witenagemot had no regular constitution. It 
was .summoned at the king’s will, and, as far as 
we can judge, it was com|)osed of the chief men of the 
time — the king's relations, the chief officers of the gov- 
ernment, the leader’s of the army, the church dignitaries, and 
the greater landed proprietors, or thegns. There was no 
election : the members were summoned by the king. The 
Witenagemot met at irregular intervals, about three or four 
times a year. It made laws, imposed taxes, made ajipoint- 
ments, and also heard cases, it elected the king and could 
also depose him, so that from the earliest days in English 
constitutional history the head of the executive was to some 
extent res23onsible to the legislature. The actual powers exer- 
cised by the Witenagemot dejiended largely on the king. A 
strong king acted largely by himself; but the formal meetings 
of the Council of the Wise Men kejit alive at least the idea 


of constitutional government. 

Another j^ermanent contribution of the jjrc-Norman days 
to the English government was the system of local adminis- 
tration. The early communities were organized in 


Local 

Adminis> 

tration 


townshqis, boroughs, hundreds, and shires. The 
township was the smallest unit of adminis- 
tration. It comprised the village, with its arable 


lands, woods, etc. Its central organization was the town- 


moot, or town meeting, which w^as attended by all freemen 
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in the area. The clnef officer of the town-moot was the 
reeve. The borough was similar to the townslup, only its 
area was wider. The hundred was a collection of town- 
ships. There was a hundred-moot, which is important 
historically as it contained the germs of representative 
government. It was comjxised of the reeve, some clergy, and 
the “four best men” of each township and borough. The 
chief official of the hundred was the hundred man, who was 
sometimes elected and sometimes nominated by the chief 
local landowner. The Imndred-moot met once a month, and 
transacted civil, criminal, and ecclesiastical business. Above 
the hundred was the shire, the head of which was the caldor- 
man, who was appointed by the king and Witenagemot. 
Under him was the shire-reeve (slieritY), who later became the 
chief official. The shire-rnoot was presided over by the 
ealdorrnan, or by tlie bishop, the bishop’s diocese or area 
being the same as that of the shire. The shire-moot 
theoretically was composed of all the freemen of the shire, 
but they usually acted through representatives. The reeves 
as a rule acted as the representatives. The shire-moot was 
really a mixed assembly — partly representative, partly 
primary. Tt transacted shire business, civil, criminal and 
ecclesiastical. 

With the Norman Conquest a com])lete (diange came over 
the administrative system in England. The feudal system 
had developed during the earliei- period and now 
Conquest™” feudaUzation of England was complete. The 
king became supreme. Local liberties and 
privileges were abolished. All the administration was cen- 
tralized in the king. The ealdorrnan of the shire was 
abolished and his place taken by the shire-reeve or sheriff, 
who was the direct agent of the king. William the Conqueror 
confiscated large tracts of land, and gave them to Norman 
nobles on the feudal basis. The local feudal landlords or 
barons administered their own areas. The townships, 
boroughs, and hundreds lost their previous powers. Baronial 
courts took their place. 

The centralization of authority in the king made a more 
complete organization of tlie central government necessary. 
William organized two great departments — the department of 
justice and the department of finance. These were presided 
over by members of the royal family, who had the services 
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The Great 
Council 

and with 


of expert officials. The head of the department of justice 
was the Lord Chancellor: the head of the finance department, 
or Exchequer, was the Treasurer. The principal officials 
of these departments formed one body of officials, viz., 
the Permanent Council. Tliey were known as barons of 
the Exchequer or as Justices, according* to their duties. 
These departments form the foundation of the modern depart- 
ments. 

King William claimed to be king not by conquest, but by 
succession and natural right. Accordingly, he tried to follow 
the customs of the people. He was elected king 
in accordance with ancient custom. He con- 
tinued the Witenagernot but under a new name 
a completely altered character. The new Council 
was known as the maqnnm or common concilium (Great, or 
Common Council). The membership was regulated according 
to feudal usage. The tenants-in-(dnef of the king, along with 
the chief ecc'lesiastics (archbishops, bishops, and abbots) were 
entitled to attend. Latterly the ecclesiastics attended not 
because of their position in the church, but because of their 
tenure of land. Land ownership was the basis on which the 
Great Council was constituted. From the Great Council, in 
the course of time, developed the modern Parliament, Cabinet 
and Courts of Law. 

The Great Council is the direct forerunner of Parliament. 
It met three times a year, but, as the work of administration 
is continuous, the king found it necessary 
ThePerma- (dioose an inner council of permanent officials — 
leading ecclesiastics and barons : this was the 
Permanent Council. It had no fixed composition. 


nent 

Council 


The king chose those whom he considered most fitted to give 
advice and carry on the work of the realm. The Council 
was smaller than the Great (council, and was always at hand 
to advise and to ])erform administrative work. Its ])owers 
were practically the powers of the king : it was the central 
legislative, executive and judicial body of the realm. It was 
the instrument for carrying out the king's will. 

The Permanent Coundl gradually split up into smaller 
bodies, and these ultimately superseded the parent body. In 
course of time it became the Privy Council, and ultimately 
the Cabinet. The king used to summon to the .Council 
lawyers, and others specially qualified for particular kinds 
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of work. The lawyers and tliose whose duties were mainly 
financial gradually split off from the rest of the 
Develop- Council and formed distinct courts, a(‘(*ording to 
Perma^ent^ particular type of function they performed. 
Council Thus .there arose : (a) The Court of the J^lxchequer, 
which had jurisdiction over Crown finances; (b) 
The (k)urt of Common Pleas, which dealt with civil cases 
between subject and subject; (c) The Court of the Kind’s 
Bench, the nominal president of which was the kin^. This 
court had jurisdiction over cases not assigned to other 
courts; (d) The Court of (diancery, the president of which 
was the (tiancellor. It dealt with equity cases. These judi- 
cial committees were co-ordinate m authority. Appeal lay 
from them to the Kin^ in Council. 

In the meantime the (Ireat Council was slowly develop- 
ing into what it finally became, viz., the English legislature. 

After the reign of William the Concjueror the 
Develop- course of constitutional growth was marked by 
Great only minor incidents till the Great Charter of 

Council 1215. The first incident of note was the 

guaranieo of the liberties of his subjects in 1100 
by King Henry 1. This proclamation was issued as a result 
of the arhilrary and unjust administratK3n of his brother, 
William 11. <Rufus). In it he promised to observe the laws 
of King I'ldward (the Confessor), as amended by William the 
Conqueror, and to give justice to all. Henry I. reorganized 
and strengthened the administrative system of his father : 
henc^e he has been called tlie father of the Tlnghsh 

liureaucrac'y . But he also gave liberal charters of self- 

government to towns such as Tjondon; thus also he is the 
father of English municipal government. Henry T.’s organ- 
ization was still further developed by Henry II., who had to 
clear up the legacy of anarchy left by King Stephen. 
Henry H. is notable for having introduced the jury system, 
for having apjiointed professional administrators instead of 
landowners as sheritfs, for his introduction of scutage or 
money payment in place of military service, and for his 
freiiuent summoning of, and the definite position he gave to, 
the Great Council. His successor, Richard I., still further 
strengthened the monarchy, but the next king, John 
represents the extreme limit of royal power. Unpopular 
with all classes because of his territorial losses in France, 
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and especially unpopular with the barons and clergy for his 
hi^h-handed treatment of them, he had to concede to these 
barons and clergy, who also represented popular feeling, the 
famous Great Cliarter of 1215. 

The Great Charter contained sixty-three clauses, many 
of which were demands for the redress of temporary and 
The Great grievances. Many of its clauses recount the 

Charter^^ feudal rights of the barons and demand redress 
for wrongful exactions. One clause, for example, 
demands that the king’s court shall not encroach on 
the baronial courts. The clauses whidi are of first im- 
portance in English constitutional history are those dealing 
with the general government of England. There is to be no 
taxation without the consent of the Great Council, which is 
to consist of all barons, who are to be summoned by 
individual writs, and of all smaller tenants-in-chief who are 
to be called by a general summons by the sheriff. The 
Great Council thus is a purely feudal body, for the sub- 
tenants and townspeople were not taken into account. A 
large nunibei’ of clauses deal with the administration of 
justice. The royal courts are to be permanently situated in 
Westminster; no man is to be tried or punished more than 
once for the same offence; no one can be kept in prison 
without trial, and the trial must be within a reasonable time, 
before a jury of his equals. Other clauses deal with the 
freedom of the church and the means proposed to make King 
John observe the Charter. 

King John, in 1213, had tried to secure the support of 
the middle classes by summoning four “discreet men” from 
every shire to a Council (which never met) at 
The Repre- Oxford. J3ie interest of this attempt of John is 
sentative that it revived the representative idea which 

The Rise existed in the old shire-moot, but liad been 

of Parha-’ lost ill the centralized feudal monarchy of the 

meni Normans. The practice of electing assessors for 

})roperty valuation prior to tax assessments, and of 
electing jurors for criminal cases before the King’s Court had 
kept the idea alive, but it was the affirmation of the 
principle of taxation-by-consent in the Charter that gave the 
first real imjietus to representative government. The 
historical stages of development are marked by (1) Simon de 
Montfort’s Parliament, in 1265, and (2) Edward I.’s Parlia- 
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- merit of 1295. In Montfort’s Parliament the barons, clergy, 
and four knights from each shire were summoned. He also 
summoned two citizens from each city and two burgesses 
from each borough. This was the first time that the 
representatives of towns were brought into touch with the 
old feudal nobility. To Edward l.’s “Model” Parliament of 
1295, about 400 members were summoned. Along with the 
high ecclesiastics, the earls, barons and knights, citizens 
and burgesses were summoned as in Montfort’s Parliament, 
and the lesser clergy were represented by proctors. Both 
Montfort and Edward T. summoned these parliaments as 
temporary political expedients, but after Edward’s time the 
system became a normal one, and in the next century Par- 
liament assumed its modern form. As in contemporary 
France, there were three distinct “Estates” or classes — the 
nobles, clergy, and commons. In France these Estates 
deliberated separately, in three houses. In England the 
Estates originally decided their respective amounts of 
subsidy separately; but they never definitely split into three 
chambers. Gradually the lesser clergy withdrew from 
Parliament and formed a separate ecclesiastical body of 
their own, known as Convocation. The greater clergy and 
the greater barons combined and formed a single House, the 
House of Ijords. The leJSer barons, the knights, citizens of 
the towns and burgesses joined and formed the House of 
Commons. Thus, by tlie middle of the fourteenth century, 
Parliament was divided into the House of Lords and the 
House of Commons, the form tha ^t still p reserves. 

Luring the century following tITe Model Parliament, the 
fourteenth, the powers of Parliament became more definite. 

Two things in particular were established — first, 
Power^>f^ the principle that the .crown could not impose 
Parliament taxes without its consent, and second, that 

Parliament had the actual power of imposing 
taxes. Th^ financial powers are important, as/Ijom themz 
grew the definitely legislative powers of Parliament. As a 
legislative assembly. Parliament was at first only advisory. 
Laws were made by the king with the assent of the magnates^ 
^nd at the request of the commoners. But Parliament 
seized the financial power, and the assertion of its power in 
course of time secured for it^he initiative in legislation, j; 
leaving the power of veto or assent with the king. In 
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Kdward II. ’s rei^n, the kin^, earls, barons, and commons 
(i.e., kin^, lords, and commons) were theoretically looked on 
as equal in legislative power; hut as yet actually the 
(lomnions had no power of initiation. They were only “peti- 
tioners”. In Henry VI. ’s reign the Commons secured the 
right of initiating legislation eipially with tlie Lords. 

During the Tudor and Stuart periods England passed 
from absolutism to constitutiojial government. The process 
was marked by a severe struggle, culminating in 
Stuart death of one king and the expulsion of 

Perioas another. But, in spite of the (Ireat Bebellion 
and the Itevolution, the continuity of development 
was not broken. There was no sudden and complete change 
as in the Erench Itevolution. There were many notable events 
and notable laws and docniments, but, gradually and 
securely, the actual machinery of government moulded 
itself according to the needs of the nation, witliout any sudden 
break. 

The Tudor period, from 1 485-] (>03, was a period of 
absolute rule. The absolutism was both necessary and 
popular. The many wars of the tune required 
strong executuT government, and they also raised 
the national spirit. The Tudor monarchs were 
strong; they acted at times in the most absolute maimer, 
but they w^ere po[)ular. Their executive government prevent- 
ed the rapid development of Parliament. Nevertheless much 
internal legislation was passed, and the general progress of 
that age is marked by the facfThaf tlie Tllizabetlian period 
was the most iirolific in literature in the whole range of 
English history. 

The Tudor tradition of executive government, with dis- 
regard for Parliament, was carried on by the first two Stuart 
Kings — James I. and Charles I. — but th e struggle 
lietween the royal power and Parliament now 
became ac'ute. James I. came from Scotland and 
did not understand the spirit of the Tudor monarchy or of 
the English peojde. He w^as a believer in the “divine right” 
of kings. Moreover, the need for strong central government 
had passed. During his reign he had five Parliaments with 
each of which he (jiiarrelled. He disregarded the legislative 
power of Parliament b} issuing royal proclamations which 
had the force of law\ He exacted taxes without the consent 
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of Parliament, wiiicli had come to regard itself as the source 
of supply, and during his reign it insisted on the formula 
“Itedress before Supply”. James laid tlie basis for the 
troubles of his son, Charles 1., who d issolved his first Parlia- 
ment for being over-critical and the second because it 
threatened to impeach his minister, Buckingham. His third 
Parliament presented the famous Petition of Bight, one of 
the most important of English constitutional documents. 
For a long period — eleven years — Charles ruled without a 
Parliament. In 1040, he summoned, and dissolved, the 
Short Carharnent. The Short Parliament was followed in 
the same year by the Long Parliament, which drew up the 
(iraiid Pemonstrance. In 1042, civil war started, and in 
1049 Charles 1. was beheaded. After the Rebellion came the 
Commonwealth, with the Instrument of Government as 
a written (‘onstitution , the earliest constitution of its kind in 
Europe. From })arliamentary government England passed 
again to absolutism under (h’omwell. From the Crom- 
wellian system the country gladly reverted to monarchy. 
Charles TI. did not revive the unpopular institutions of his 
father and gi'andfather, hut towards the end of his reign, he 
felt himself more powerful, and in many cases acted on his 
own initiative, without the consent of Parliament. The cul- 
mination of the struggle was the Revolution, which caused 
the abdication of Charles’s brother and successor, James II. 
The Revolution was followed by the Declaration of Right and 
the Bill of Rights, two of the fundamental documents of the 
English constitution. 

During/ tj iis long period the House of Lords and House of 
Commons ' were gradually assuming their present form. In 
the fourteenth century the composition of neither 
house was clearly defined. At first, only the 
PaHi^ament lords spiritual and lords temporal who received a 
writ could attend tlie House of Lords. The 
issuing of the writ depended on the royal will. Gradually 
the principle came to be recognized that a lord once 
summoned was always summoned, and that on his death his 
eldest son was summoned in his stead. In the course of 
time the temporal lords became more important than 
the spiritual lords (archbishoi^s, bishops, and abbots). They 
were superior in numbers, and the principle of heredity 
(which of course did not apply to the spiritual lords) kept 
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np their numbers. By the closing of the monasteries, too, 
the abbots were excluded. At the beginning of the Tudor 
period there were about three hundred members of the 
House of Commons. By a statute of 1430 the privilege of 
election was confined to freeholders in counties whose land 
had a yearly rental of forty shillings (now equal to about 
sixty pounds). This system continued till the Keforrn Act 
of 188‘2. In the towns or burghs there was no uniform 
system. In some, all ratepayers had the right to vote; in 
others, only a few could vote; in others, election was by 
guilds or by landliolders. The representation in the House 
of Commons increased largely. In Elizabeth’s reign above 
sixty-two new boroughs were added. Wales was also added 
to England for purposes of reqiresentation. The number of 
sittings became more freipient, and the permanence of 
Parliament was more fully recognised. Parliamentary 
Journals were parted. Tlie most marked feature of all was 
the independence of sentiment shown by the House of 
Commons. 

Tn spite of these developments in its constitution, the 
Ihidor and Stuart kings exercised a very effective control 
over Parliament. By the issue of proclamations, 
thTlCinV^ nominally with the advice of the Privy Council, 
they were able to command a source of legislation 
independent of Parliament. Some of them also claimed 
tlieiigMs-to dispense \\dJhLQr.iii_suspend laws (the Dispensing 
and Suspending Powers). Parliament voted supplies, i.e., 
provided money for the Crown, but the Crown had large 
independent sources of revenue in the Crown revenues and 
the taxes which were devoted permanently at the beginning 
of a reign. Parliament was also at a disadvantage by having 
irregular meetings, by the Crown managing the elections in 
its own interest, and by the domination of its business by 
the chief officials.,^ 

But tlie mosCTiotirlTle T)f all features of government during 
the Tudor and Stuart periods was the government by Council 
— in fact, tliis period has been called the period 
Council of government by Council. chief of these 

meni**”' Councils was the Piivy Council, which, as we 
have seen, was an inner body of the Permanent 
Council. The Permanent Council became too large for its 
purpose, and the king chose a few members of the Council 
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for private advice. The members of the i^rivy Council 
originally were members of Parliament, but they were not 
responsible to Parliament. The members of the C-ouncil 
were mainly laymen. At first the (vouncil was advisory, but 
with the first two Btuart kings it came to control all the 
administration; it represented the king. It supervised and 
controlled administration, and issued ^axx* I am at ions and 
ordinances. With the king as president it was also the 
supreme tribunal. As such, it was mainly appellate m 
character, though it could assume original powers if it so 
wished. Its judicial functions were the direct outcome, 
through the Permanent (Council, of the judicial prerogatives 
which belonged to the earlier kings when sitting m their 
Creat Council. The judicial fimciions of the Privy Council 
have remained to the present day; its executive functions 
have long since passed to the Cabinet or become purely 
nominal. 

Many other ('oiiucils arose from the Privy Council. Two 
of them Ix'ciime notorious in the struggles of Crown versus 
Par h a men t — the Court of the StarTTuimber, which airogated 
to itself the judicial functions of the Privy Council, chiefly 
for the trial of inipoxUmt |)ersonSj__ whose_trials_cou!d not. be, 
entrusted to the ordinary courts, and the Court of High 
Commission. These Courts or Councils ga\o considerable 
impetus to the anti-royal movement. Other Councils 
were the Council of the North and the Ckiuncil of 
Wales. 

At the beginning of the seventeenth century the English 
l^irliaiiient was structurally the same as it is to-day. 

of the fundamental principles of fneMrioctern c^n- 
Cenfury*^ stitiitioual systeiii had _ also , Jaeen established.- 
The clnef of these was the legislative suja’emacy of 
the King, House of Lords and House of Commons, or, 
technically, the King-in-Parliament. The gradual loss of 
power by the Crown, the gradual rise in importance of the 
House of Commons as compared with the House of Lords, 
were the chief developments of the succeeding centuries. 
The chief landmarks in the rise of the House of Comirions 
were tlie Septennial Act of 1716, which ensured long and 
regular sessions; the complete financial control of the House, 
culminating in the Parliament Act of 1911; the extension of 
the franchise, which made the House of Commons a real 
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organ of the popular will; the predominance of Walpole, the 
first ihiine Minister, and the rise of the Cabinet with 
its responsibility to the House of Commons alone; the Union 
of J'arliaments between Ungland and Scotland in 1707; and 
the Union of Great liritain and Ireland in 1801. The 
scope of each of the Houses was extended, but these 
unions made no material difference to their constitutional 
position. 

Till 183*2, when the First Keform Act was iiassed, the 
House of Commons represented only the higher classes. As 
yet it was not a popular house. J3y the five I tcform 
Franchise 183*2, 1807, 1885, 1018 and 1028 th e whole 

basis of representation was changecT so that^now 
the British Par h ament rests on an electoral Ifa^ very hear 
jsuflragej^'he^gencml ^stem of the francJiise 
IS jiientioned . later . 

We have seen how from the Great Council arose an inner 
council, the Peinianent Council, and how from that inner 


The 

Cabinet 


council arose another inner council, the Privy 
Council. These smaller or inner councils arose 
from the same cause — the need of unilv and 


ja'ivacy ju the despatdi of public business. Barge councils 
are useless for executive work. They lack unity and (juick- 
ness. As soon as the councils beiaime loo large, inner 
councils were fornual. The Privy Council, like the other 
councils, became too large to serve its purpose. Its member- 


ship was not only indefinite, but the title “ITivy Councilloi’” 
was conferred on individuals as a mark of distinction. From 


the Privy Council arose another inner council, which in course 
of time became the central fact of English jxihtical life. That 


body was the Cabinet. 

The immediate predecessor of the cabinet was the 
“Cabal” of Charles II. Charles found the Privy Council too 
large for the conduct of public business, and 
selected a few leading men, usually called his 
“favourites”, as an inner secret council. As far 


back as Henry III.’s time there had been similar favourites, 
but (Charles II. definitely chose the “Chibal” as his Council 
for the sake of “secrecy and despatch” in public business. 
The name “Cabal” was taken from the first letters of the 


names of the favourites (Clifford, Ashley, Buckingham, 
Arlington, and Lauderdale). They met in a small room, or 
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“cabinet”; hence the naJiie cabinet, which was given at first 
in derision. At first the cabinet was chosen by iiie Crown 
and had no authority ajiart from the ihivy Council, but latter- 
ly it completely superseded the Jhavy C'ouncil save for its 
judicial functions. 

The growth of real power of the cabinet dates from the 
rise of pohtu'al parties m England. This subject has already 
been discussed m connection with jiarty government. Under 
William 111., the cabinet contained members of both the 
political parties of the time (Wings and Tones). William 
found that he could not rule with such a cabinet; so lie chose 
a cabinet conifiosed of the leading members of only one jiartv , 
tlie Whigs. TMiis was the first cabinet of the modern tyj)e. 
Idle development of the present cabinet was furthered by the^ 
system wlmli grew uj) under the fii'st Hanoverian king, 
Ceorge 1. Knowing no Ihighsh and being unac(|uainted with 
English pohti(‘al life, (leorge I. left matters largely in the 
hands of Walpole, who may be called the first English Prime 
Minister. At the cmd of the eighteentli (*entury the follow- 
ing pianciples of ('abinet government liad been established : 
(a) that the members of tlie (^abinet should lie members of 
c'ltlu'i* the House of Eords or House of Commons; (h) that 
lhe> should hold the same political views, i.e., be members 
of the same' political party; (e) that they should command a 
majoritv in the House of Commons, i.e., be imanbers of the 
pai ty-in-j>ow(‘r ; (d) that they should have a common policy; 
(c) that they should be res})onsible to the House of ('ommons 
as a body, i.e., that they should j-esign in a body if the policy 
of any minister were defeated m the liouse of Commons; 
(/) that they should all be subordinate to the Prime Minister. 

These are substantially tlie princi])les of modern cabinet 
government. Huring the (Ireat War the size of the cabinet 
brought about a> repetition of the jirocess by which the 
cabinet itself was formed. An inner “War Cabinet” of 
three or four members was formed. JJnring the war jiarty 
differences largely disappeared, and a Coalition ministry was 
formed representative of all parties. The supporters of the 
Coalition, practically became a party by themselves, so that 
the system of a party-in-power . continued. The Prime 
Minister, too, went outside tlie Houses of Parliament for 
members of his war ministry, but these ministers sought 
election as members of the House of Commons as soon as 
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opportunity offered. With the disappearance of the Coalition 
government after the dissolution of Parliament in 1922, the 
normal working of the cabinet was resumed. 

The cabinet, it must be noted, is unknown to the law of 
England. It is an extra-legal body; none the less it is the 
pivot of both the legislative and the executive branches of 
English administration. 

2. Tlin PRESENT SYSTEM OF GOVERNMENT IN THE 
UNITED KINGDOM 

Tile British constitution, as we have already seen in the 
chapter on the Constitution, is flexible and is ihe only 
example of its kind now m existence. There is no 
definite document known as the British con- 
tution* stitution; nevertheless the constitution exists. 

It IS made up of many^elements. First, there 
are^documents, some of which liave been passi^d as laws by 
the oi'dinary legislative processes, such as the ]^il] of Rights, 
the Act of Settlement, the Halieas Corpus Act, the Libel Act, 
tlio Reform Acts, tlie Septennial and Quin(]uennial Acts, the 
Elections Acts, tlie Parliament Act of 1911, the GoYern- 
ment of Ireland Act, 1920, and the Irish Free State (Agree.' 
Uieni). Act .,.1922. Ther e are also summaries or statements of 
constitutional }>racticc, such as Magna Charta and the 
Petition of ]\ight. Second , there is a vast amount of 
Common law material, matters of legal precept or of 
custom, written or unwritten. Hurd^ there are treaties and 
international agreements which are binding on the British 
government. Fourth , there are the conventions of the 
constitution, that is, understandings or practices which have 
grown up gradually, but which have never been embodied in 
statute law. As a flexible constitution, ^he ^ coni^t i tut imi can 
be amended by the ordinary process of legislation. There is 
no distinction, save in content, between constitutional and 
ordinary laws. 

The supreme legislative power in Great Ikitain, indeed 
in the British Empire, is vested m the Iving-in-Parliament, 

^ that is, the King, House of Lords, and House of 
Commons. Parliament is summoned by the writ 
of the Sovereign issued on the advice of the Ihivy 
Council, at least twenty days before its assembling. 
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Parluinient consists of two Houses, the House of Lords 
and the House of Conunons. The House of Lords is one of 
tl]e oldest second chainhers in existence. It has changed very 
little in its constitution since its origin, though several at- 
tempts have been made m recent years to alter it. its^coin- 
position and numbers have chaij^d. There are at present five 
groups of members — f. Princes of the Jhood Poyal. They 
have techiiic.ally the right to attend; actually they do not 
attend. 2. Peers who sit by hereditary right. These in- 
clude three types — (d) English jieers, the creation of whose 
peerage dates before 1707 (the Union of Parliaments between 
England and Scotland); (h) Peers of Great Britain, created 
between 1707 and IHOf (the date of tlie union with Ireland); 
and (r) P('(‘rs of tlie United Kingdom. Peers aie created by 
the King, on the advice of the Prime Minister. Peerages, 
save law peerages, are liereditary. h^veiy ])eer can sit in tlie 
House of Lords in virtue of his peerage, whether he be 
British born, colonial born, or Indian born. Peers are 
of five grades — duke, manjuis, earl, viscount, and baron. 0. 
Scottish peers, of whom sixteen are elected for the duration 
of Parliament. 4. Irish jieers, twenty-eight of whom are 
electc'd for life. Irish peers may sit for English (not Irish 
or Scottish) constituenci(\s as m(‘m])ers of the House of 
Pommons, whereas S(‘ottish peers or tieers of the Ignited 
Kingdom ('annot lii'come members for any constituency. 
5 Peers who sit by right of oflice 44ies(' are not heredi- 
tary. Of these there are two classes — (a) The Law Lords. 
The House of Lords is the highest court of appeal in 
England, and by special Acts provision is made for the 
creation of a numlxu’ of Paw Ijords. These' are always emi- 
nent lawyers. They are presided over by the Ohancellor for 
the conduct of legal business, (h) Tlie Ijords Sfiirilnal — the 
archhisheips and certain bishojis of the church of England. 
The Ar(4il)isho]^s of Canterbury and York, and the Bishops 
of London, Lurham, and Winchester are' always members. 
Twenty -one other bishops are members, in order of 
seiiieirity. 

Members must he at least twenty-one years of age; they 
must ne)t be aliens, felons, or hankru])ts. If a jieer dies, 
his suea'essor must become a membe'r eii the Heiuse of Lords. 
If lie ha{)})ens to be a member ol the House of C'ommons 
before he succeeds to the peerage, he becomes a member of 
29 
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the House of Lords when he siieceeds to his peerage, wliether 
he whshes or not. 

The House of Connnons consists of menibersy^representing 
county, borough, and university constituencies in _(4reat 
Britain aiul ^^Hortluirn - Ireland. The francdiise 
^ Electorate arraiigenient s used to be very coiuphcated, tmt 
they have been simplified by ttie Jiepresentation of 
tlie People Act, JU18, and the Bepresentation of the Pcoph^ 
(l^apial Francliise) Act, 19^28. 'The Act of J918 l evised and 
extended the previous franchise law; seveial Tiiil lions of new 
voters were added, and women were first admitted to the 
franchise b y it. Ifiie 1928 Act, wPich covered local govern- 
ment as w^ell as Parhamentai‘y elections, amended and 
extended the pi*ovisions of the 1918 Act, its sjiecial feature 
being the admission of women to the franchise on the same 
terms as men. ddie (pialifiiaitions for the franchise are now 
as follows : — Any jierson is entitled to be registered as a 
Parliamentary ele(*tor who is twenty-one yi'ai’s of age, and 
IS not subject to any legal incafiacity. Pvery elector must 
have a residential or business (juahrication , or must be the 
husband or wife of a person having a business-premises 
(ILiahfication. To have a residential (juahfication, a jiersoii 
must actually inhabit the premises; m other words, he must 
have his regular home in the constituency, and a person is 
not registrable as an eh'ctor unless he has rc'sided in the con- 
stituency for a qualifying [)eriod of three months. The busi- 
ness-premises (juahfication arises from the occupancy of 
business-premises of tlu' annual value of not less than ten 
pounds. There is also a university franchise, the ijualifica- 
tion for which is that, before reg ustration a^s an elector, a 
person must be of full age, and have received a university 
degree, or, in the case of women, the eijuivalent of a degree. 

Every voter must be registered, and every registered elector 
may vote at an election. (No person may vote at a general 
election for more than two constituencies. TheL 'jdm^al vote/’ 
used to be allowed, that is, an individual ^cbiild vote in as 
many constituencies as he washed, provided he held the 
necessary electoral (jualifications. According.to the P)2S- Act, 
if a person™ votes in twm constituencies, in one of those he 
must have a residential (jualification ; in the other he must 
have a different (juahfication, and each vote must be recorded 
in a different constituency. 
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Two registers of electors are prepared every year (one 
only i^jilar-thern. Ireland), the expenses being met half by. 
the central government, and half by local funds. University 
registers are kept by the universities and a fee not exceeding 
one pound may be charged for registration. In university 
constituencies having more than one member, proportional 
representation (each elector having one transferable vote) 
holds. All elections, at a general election, are held on the 
same day, save m ceilain scattered constituencies. Previ- 
ously, elections were on different days, a fact which enabled 
plural voters to vote in various constituencies. Absent voters 
are allowed, under certain conditions, to vote by proxy. 

The basis of representation in Great Britain is one 
representative for every 70,000 of the population, and one 
for 43,000 m Ireland. (^The total membership of the House 
of Pornmons is hJ5, including thirteen members from 
Northern Ireland. By the Ilepresentation of the People Act, 
1918, the numbers were raised from 670, as established in 
1885, to 707. The reduction m numbers was due to the esta- 
blishment ot separate legislatures in Ireland) 

No one under twenty-one years of age can be a member 
of Parliament. Ministers of the (luirch of Jhigland, the 
Church of Scotland and the Boman Catholic Church are in- 
eligible for membership. Government contractors, sheriffs, 
returning officers in the localities in winch they act, are also 
ineligible. English peers and Scottish peers cannot become 
members, though non-representative Irish peers are eligible. 
Aliens, bankrupts, lunati(*s, felons, idiots and persons under 
age have no vote. Peers also have no vote. Members of the 
House of Commons, other than those who have paid posts 
as Ministers or as officers of the King’s household, are 
paid ^'400 per annum. Members of the House of Lords are 
not paid. 

A new parliament means a new House of Commons. 
Dissolving parliament means dissolving the House of Com- 
mons and holding' new ck'ctions. The abbrevia- 
Proc^eduie M.P. (Member of Parliament) applies only 

to members of the House of (Ammons. Elections^ 
do not apply to the House of Tjords. Parliaments are 
dissolved and summoned by the King. Election writs are 
issued by the C'hancelloj* of Great Britain returning 
officers, who conduct the elections according to the Ballot 
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Act of 1872. Tlie returning officei* ^ivc^ notice of the day 
and })lace of election. On the election day candidates are 
nominated, and, if there is no contest, are declared elected. 
If there is a contest a ])olhnq oi* voting da\ is fixed. The 
voting is by seiaet ballot. All elections are now on th e same, 
day', save in constituencies where it is physically iin[)Ossible 
Tor the fieople to vote on one day. Aftei’ (lie counting ol the 
votes the writ of election is endorsed with a certificate ol 
election by the returning otficer and sent to the cderk ol the 
Crown in Chancery. 

Idle expenses of election to candidati's are usually heavy. 
Hpmetimes they are borne by ])aity funds; sometimes the 
(TmdKliite has to pa\ them himself. At one tune a candidate 
('ould expend as much as he wished during tlu‘ election ' but 
elections are now i emulated by the Ihillot Act and the Cor- 
rupt and Illegal Practices Act of 188:h ddiese Acts prevent 
as far as possible bribery and the exercise of wron^ influences 
over voters. Seven kinds of bribery are set forth, with heavy 
fienaltu's. A sliding scale of election expense's, according to 
the t\'[)c‘ of c'onstitiKUK'V , is laid down, and candidates niiis t 
liave a responsible' a^ent who keej^s an account of all the 
pajubdate^s expi'iidit ure, and sends it vvitlim a ^iveii period 
to the returmn;^ offie'er. 

Till 1913 the maximum duration of a jiarliament was seven 
years. The Parliament Aed of J911 fixed the period at 
five y^ears. Parliament as legislative sovereign 
Duration c()uld extend itself as lon^ as it jileased, but only 
during the War, w hen yt _ was not e'onside'j’tul ael- 
visable to heild elections, diet it e'xt.cnel the ])crjod. 

The cjiiorum of the House is forty and is dc'cidi'd bv a. 
curious procedure. If there is no ijuorunu an hour , class on 
the clerk’s table is allowed to run its course (two minutes), 
and if at the expiry of the two minutes thi'ie still is no 
(]uorum, the sitting adjourns. 

To help in the transaction of business, then' are Com- 
mittees of five kinds — (i) A Committee oi the Whole, (2) 
Select (kimmittees on Publii* Hills, (fl) Sessional 
(’ommittees, (4) Standing Committees on Public 
Hills, and (5) Committees on ITivate Bills. A 
Committee of the Whole is simply the whole House presided 


over by the Chairman of Committees instead of by the 
Speaker, with specual, less formal rules for discussion. 
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When tlie subjec't is tlie provision of revenue, the Committee 
oi' tlie Whole is known jis the ('onmiittee of Ways and 
Means; when the subject is appropriauons of revenue to the 
heads of expenditure, it is known as the Coininittee of 
Supply. Select Committees consist of fifteen members, 
selected by the House, or, more usually, by a C'Ommittee of 
Selection representative of all jiarties. Select Commitlees in- 
vestigate, and report on ^^iven subjects. They take evidence, 
keep proceedings, and make their report, after which they 
automatically cease. When Select Committees are appointed 
for the wholt' session, such as the (V>mniittee of Selection, 
and the ('omniiltee on ihiblu* Accounts, they ai'e knowm as 
Sessional Committees, v Standing Committees are appointed 
to save the tune of the House. They consist of some sixty 
to eighty members, nominated by the Committee of Selec- 
tion. ddie (diairman is appointed by a smaller committee, 
or “panel”, nominated by the (’ommittee of Selection. All 
bills, save money bills, private bills and bills for (‘onfirmin^ 
provisional orders must pass through Standing Committees, 
unless the House otherwise directs. The Standing C'omrnit- 
tees are apjiroximately of the same ])arty ('om posit ion as the 
House. Commitlees on piivate Bills are appointed in a simi- 
lar w^•^y to consider jirivate bills. They usually consist 
of four members of the House and a disinterested referee as 
('hairnian. 

The Houses of Parliament are situated in Westininsier, 
Jjondon. The annual session of T^irhament used to extend 
from the middle of February to about the middle 
Orgrani- of Au^ust, but since the War, owin^ to the 
Parlta-^*^ pressure of business, the session has soiii et lines . 
ment been longer. IHoth Houses are summoned together, 

but they may adjourn separately, ddie Crowm can- 
not compel either to adiourn. Fjach session ends wdth a pro- 
rogation to a specafied date. 

The ofienino of Parliament is a(*comf)anied with oreat 
ceremonial, mu(di of wdiich is unintelli^ble save on historical 
grounds. The members assemble first in their own House. 
Then the members of the Commons proceed to the House of 
Lords, where the Lord Chancellor informs them that they 
may proceed to the election of a Speaker. They elect a 
Speaker, then return to the Lords, where the Speaker’s 
appointment is sanctioned by the (hxwvn through the Lord 
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A(*t of 1872. The retiiroin^ officer ^ives notice of the day 
and place of election. On the election day candidates are 
nominated, and, if there is no contest, are decdared elected. 
If tliere is a contest a polling or voting day is fixed. The 
voting IS by sei-ret ballot. All elections are now on th e same 
dl^^ save in const it lamcies where it is ])h\sically im{)ossible 
lor the peo])le to vote on one day. After tlie count m^ of the 
votes th(' writ of election is endor'sed witli a certificate of 
(dection by the returning officer and sent to the clerk of the 
Orovvn in (liancery. 

The expenses of eh'ction to candidat(\s ai'e usually heavy. 
j; ;M)metinu \s thi‘y aie borne ))y party funds; sometimes the 
tirffiTuTate^ has to pay them liimself. At one time a candidate 
('ould expend as much as h(‘ washed duriiye the election : l)ut 
elec'tions are now' iei>ulated by the lAillot Act and tlie Cor- 
rupt and Illegal Practices Act of 188;h These A(‘ts prevent 
as far' as possible bribery and the exercise of w'ron^ influences 
over’ voters. Seven kinds of lirilrery are set foi’lh, watli hea\y 
penaltii's. A sliding sc'ale of deletion expcuises, according to 
the ty])e of c'onstit ueiuw , is laid down, and candidates m ust 
Itipye^a responsijde agent wlio keeps an account of all the 
(yaiujidate^s expendil urv, and semds it within a given period 
to the returning officer. 

Till 191 I the maximum duration of a ])aiiiament was seven 
}ears. Tlie rarhament Act of 1911 fixed tlie ])eriod at 

five years. Parliament as legislative sovereign 
Duration ^'ould extend itself as long as it pleased, but only 
ment*** ' dui'iiig the War, when jj wuis not considered ad- 
visable to hold elections, did it extend the pcaaod. 

The Cjuorum of the House is fortv and is decaded bv a 
curious procedure. If there is no quorum, an hour glass on 
the (derk’s table is allowed to rain its course (twu) minutes), 
and if at the expiry of the twm minutes there still is no 

(|Uorum, the sitting adjourns. 

To help in the transaction of liusiness, there are Com- 
mittees of five kinds — (1) A Committee of the Whole, (2) 
Select C^ommittees on Ihiblic Ihlls, (fi) Sessional 
rottTees Coiumittca's, (4) Standing Committees on Jhiblu' 
Hills, and (5) C^ommittees on Private Bills A 
Committee of the Whole is simply the whole House presided 
over by the Chairman of Committees instead of by the 

Speaker, wfith special, less formal rules for discussion. 


To help in the transaction of business, there are Com- 

J r ^ n /I\ A ii 


Com- 

mittees 
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Wlien the subject is the [)rovision of revenue, the Committee 
of the Wliole is known jis the Committee of Ways and 
Means; when the subject is apjirofinations of rev(uuie to the 
heads of exjienditure, it is known as the Committee of 
Supply. Select Committees consist of fifteen members, 
selectc^d by the House, or, more usually, by a Committee of 
Selection repi'esentative of all jiarties. Select Committees in- 
vestigate, and report on ^iven subjects, ddiey take evidence, 
keep proceedings, and make tlieir rejiort, after which they 
automatically ceas('. When Select (V)mmittees are appointed 
for the whole session, such as the CVrmmittee of Selection, 
and the Committee on Public Accounts, they are knowm as 
Sessional CAmmittees. \ Standing Committees are ajipointed 
to save tlie time of the House. They consist of some sixtv 
to ei,i.;hty members, nominated by the Conmiittee of Selec- 
tion. ddie (diairinan is apfiomted by a smaller committee, 
or “panel”, nominated by the Committee of Selection. All 
bills, save money bills, private bills and bills for confirming 
provisional ordi^rs must pass through Standing Committee's, 
uiih'ss the House olherwuse directs, ddie Standing (Vmimit- 
tees are approximately of the same ])arty ('om])osition as the 
House. Committees on jiiivatc' Tfills are appointed in a simi- 
lar waiy to ('onsider private bills, ddiey usually (‘onsist 
of four members of the House and a disinterested referee as 
(diairman. 

The Houses of Parliament are situated in Westminster, 
fiondon. The annual session of T^irliament iisc'd to extend 
from the middle of February to about the middle 
Or^am- of Au^ust, blit sin('(‘, the War, owdu” to the 
Parltr."^ fnossmo of hiisiness, the session has som etimes . 
ment been longer. I^oth Houses are summoned together, 

but they mav adjoui’n separately, ddie Crowni can- 
not comjiel either to adiourn. l^^acdi session ends w^ith a pro- 
rogation to a specified date. 

Tlie openino of Parliament is ac'companied wuth ^reat 
(*eremonial, much of which is unintelli^ble save on historical 
grounds. The members assemble first in their own House. 
Then the members of the (Vimmons proceed to the House of 
Lords, where the Lord Chancellor informs them that they 
may proceed to the election of a Speaker. They elect a 
Speaker, then return to the Lords, where the Speaker’s 
appointment is sanctioned by the Crown through the Lord 
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Chancellor. ^The ancient privileges of the Commons are 
affirmed, after which the Commons return to tlieir own House. 
Then the oaths are administered. ancL novt day comes the 
King’s speed). The real business of the House begins after 
the King’s speech. 

The chief officials of the House of Commons are the 
Speaker, the Chairman and Deputy Chairman of Ways and 
Means ( of Co mmittees), the Clerk, Sergeant-at- 
Organi- Amis and (^haplain? The last three are permanent 
House of Clerk, with his assistants, records 

Commons the proceedings of the House, signs all orders, and 
generally conducts the secretarial work of the 
House. The Sergeant-at-Arms, with his deputies, attends the 
Speaker, enforces the orders of the House, and performs other 
such duties. 

The Speaker, whose name comes from the days when the 
House of Commons was a petitioning body, acting through 
a spokesman or “Speaker”, is elected by the House for the 
duration of Parliament. He is not a party official. The 
man chosen is usually a member of ex})crience who com- 
mands the respect in the House irrespective of his party ties. 
He presides over the House, and, as president, interprets the 
rules of the House, guides debates, announces the result of 
decisions, decides on points of order, and advises the House, 
or members, on matters not covered by law oi’ precedent. He 
gives advice to members of any party on j)rocedure. He 
votes in the case of a tie only. By the T^xrluiment Act of 
1911 he decides whether a bill is a money bill/^-JLe is paid 
j£5,00() per annum, with an official house. As a rule a man 
elected Speaker continues in his ])ost as long as he wishes, 
and on retiral he usually receives a peerage. 

The House of Lords does not meet so frei^uently, nor does 


it sit so long as the House of Commons. Its sessions run 


The House 
of Lords 


concurrently with those of the House of Com- 
mons. Tlie legal (]uorum of the House of Lords 
is three : actually no business is done unless at 


least thirty members are present. The president of the 


House is the Lord Chancellor, who is a member of the 


Cabinet and the head of the judiciary. He is a party 
official, but, unlike the Speaker, he does not guide 
debates. The Ijords regulate their own debates. This 


is shown by the prefatory “My Lords” at the begin- 
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nin^ of every sj^eech in the House. In the House of 
C'onnnons the members address the Speaker — “Mr. Speaker, 
Sir,” bein^ the formal be^inmn^ of all s])ee(‘hes. The Lord 
Chancellor may vote in ordinary divisions. He has no 
casting vote. The Lord Chancellor need not even be a peer, 
though in practice lie usually is. The theory is that the 
“woolsack” IS not in the House proper, so that the Lord 
Chancellor sits outside. In the case of the trial of a peer, 
a Lord High Steward appointed by the Crown presides. The 
House of Lords has also a Lord Chairman of Committees 
who presides in the Committee of the Whole, which is 
similar to the ( Vimmittee of the Whole m the House of C’oni- 
nions. The permanent staff (Clerk of Parliament, Sergeant- 
at-Arms, (reiitleman Usher of the Black Rod, wdio summons 
the House of Commons) are nominated by the Crown. 

Certain general [irinciples m the k'gislative process must 
be borne in mind. In the first place, any measure may be 
brought before Parliament. Second, the normal 
7^®. . process of a bill is that it })asses through each 
Procew*^^ House, and is signed by the King, after which a 
bill becomes an Act of Parliament. Third, bills 
(except money bills), may be introduced in either House by 
ministers or private members. Money bills must originate 
in the House of Commons, and bills of attainder must origi- 
nate in the House of Lords Private members’ bills are 
presented by private members, but, unless adopted as govern- 
ment measures, their chances of becoming law are small. 
Priority in presenting private bills is decided by ballot. 
Fourth, the same procedure ajiplies in both Houses, except 
that in the House of Lords amendments mav be introduced 
at any stage, and in the House of Commons at given stages. 

Normally a ])ublic bill goes through five stages in each 
House — first reading, second readkig, committee stage, 
report, and third reading. The first reading is purely formal. 
The minister introducing the bill^sks ])ermission to present 
it. Except in the case of very important bills, there is nr 
speech or dis(*ussion. The debate on the measure starts 
with the second reading. The debate at this stage is on 
general principles. Sometimes a motion is made that the 
bill be read six months hence, and if this is carried the bill 
is withdrawn. After the second reading, money bills and 
bills for the confirmation of provisional orders go to the 
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Coiiimittee of the Whole. Other bills may also go to the 
Committee of tlie Whole, if the House so directs, but as a 
rule they go to one of the Standing Committees, as assigned 
by the Speaker, where they ai'e discussed in detail. Then 
these bills are “rejiorted” back to the House. Sometimes 
between the Standing Committee and Jteport stage, an extra 
step IS added — a Select Committee stage, if tlie bill is 
reported by a Standing Committee, or amended by a Com- 
mittee of the Whole, the House considers it in detail; if not, 
the report stage is omitted. Then comes the third reading, 
when the measure is discussed as a whole, not m detail. The 
readings are usually spread over several days, but in urgent 
measures tliey may take only a few hours. When the bill 
passes the third reading, it goes to the other House, where 
it passes through a similar process. If it is not amended, it 
proceeds direct to the King for signature. If amended, it goes 
back to the oi’iginating House for consideraiion of the amend- 
ments. On(‘e signed by the King it becomes law. 

Financial legislation is subject to a special })rocess. The 
main principles governing financial legislation are • 
(I) Finance bills must lie presented in the House 
L*”gi«Ution Commons; They must be proceeded on in 
a Committee of the whole; (d) (hey must proceed 
from the Crown, which means the Cabinet. Private members 
can make general motions only m favour of some particular 
kind of ex])enditure. They can also make motions to repeal 
or modify taxes which the cabinet does not jiropose to modify. 
Fjvery year tliere are two measures — the Apyiropriation Act, 
whicii deals witli the grants to the ])ubhc services for the 
year, and the Finance Act, or Budget, which (a) reviews tlie 
iiK'ome and expenditure of the past year, (W gives estimates 
for the coming year, and (c) contains proposals for raising 
the nec'essary revenue. 

The financial year officially ends on the 31st of Aiarch. 
Before that date the Cliancellor of tlie Fxcherjuer submits 
to the House of Commons the departmental estimates for the 
public services. The Committee of the Whole on Supply con- 
siders them and passes resolutions. These resolutions are 
later consolidated into a single Act. Discrepancies are rectified 
by supplementary grants. 

The Budget is presented by the Chancellor of the 
Exchequer in the Committee of Ways and Means, where his 
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proposals for raising revenue are considered. The Com- 
mittee reports to the House, which passes a bill embodying 
the pr()])osals as accepted. According to tlie Parliament Act 
of 19J 1 all money bills (the Speaker in cases of doubt decides 
which are money bills) become law with the royal consent 
'WTtiloiit the consent of the House of Jjords, if the Jjoi’ds 
amend the bills. 

Private bills, that is, bills which affect persons or 
localities, e.g., bills relating to railways and harboms, are 
subject to special jirocedure. Private bills 
Private originate' m petitions, and must be submitted 
Procedure before the sessional vviiK'li thev are to be taken 
opens. TIk* promoters of bills have to pay 
special fees. The bills are first examined by officials, and 
then mtrodiK'ed, m either House, and read a first time If 
there is a^ debate at the second reading and o])position is 
offered to a private bill it is sent to a Private Bills Com- 
mittee. If the bill IS not opjiosed tlie ('oimmttee consists of 
two members and the Chairman and Dejiuty Chairman of 
Ways and Means. 9'he Speaker's Counsel also attends. 'The 
('ommittc'e stage of a contested bill is really a judicial einjuiry; 
aftc'r this stage, finvate bills proceed like ])ublic bills. 

A provisionaj order is an order issued by a government- 
dejiartment authorizing provisionally the commencement of 
an undertaking. The provision is the sanction 
Orde'rr”^* of 01 * confirmation by Parliament of the under- 
taking, which IS obtained through a process 
similar to that of privati' bill legislation Both private bills 
and the confirmation of provisional orders are mainly depart- 
mental. The fiarhamentary jirocesses ai(' usually formal; only 
in the case of serious o])j)osition is the parliamentary process 
evident. 

By the Parliament Act of 19] 1 the House of ('ommons is 
practically su})reme m all legislation. It is completely 


Provisional 

Orders 


the mider- 
a process 


By the Parliament Act of 19] 1 the House of ('ommons is 
practically siijireme m all legislation. It is completely 
master of finaiu'ial legislation Aci'oi’ding to the 
Hoiwe ot'^ A('t, ])ublic bills, other than money bills or a 

House o” extending the maximum duration of Paiha- 

Comtnons meiit, if passed by the House of Commons 
in three successive sessions, whether of the same 
Parliament or not, and rejected by the House of Bords, may, 
with the royal assent, beenme law without the concurrence 
of the Lords, provided that two years have elapsed between 
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the second readino in the first session in the House of Com- 
mons, and the third reading in tlie third session. The Act 
directs that all bills under the x\ct must reach the House of 
Lords at least one month before the end of the session. The 
Act thus estabhslies the ultimate legislative supremacy of the 
House of Commons, though adequate precautions are taken 
to prevent hasty legislation by the House acting singly.^ 

The rules governing the (‘onduct of business in the House 
of Commons are extremely complicated. The ordinary 
member knows only the general rules. For 
details he has to defiend on the expert advice of 
the Sjieaker or of the permanent statT of the 
House. The rules are of three kinds — standing orders, which 
are permanent; sessional orders, which apply for the session 
only; and general orders, which may be temporary or may 
become permanent. The Speaker regulates all business. He 
decides who may speak. He may stop any member from 
speaking for unne('essary rejietition or irrelevance. He may 
ask a member to withdraw for unruly or uncivil (*onduet — 
a process tec'limcally known as “naming” a member. A mem- 
ber may speak only once, save in Committee where he may 
speak as often as he wishes to, and on points of personal 
explanation and points of order. 

There are two methods of closing a debate — (1) The 
closure, which, when carried, brings the debate to a close. 
It was introduced originally against obstructionist members 
who tried to prevent bills from passing by prolonging the 
debate indefinitely. To carry the closure one hundred 
members must support it in the House, and twenty members 
in Standing Committee. It takes the form of a motion in 
the words “That the question be now put”. (2) The guillo- 
tine, or closure by compartments, according to which a time 
is fixed for the debate. 

When the time expires the debate automatically ceases. 
When the debate is finished the vote is taken. 4^he Speaker 
asks the Ayr,s and Noes to signify their wishes. The mem- 
bers call out Aye or No in chorus, but the result is usually 
challenged. Then it is repeated, after winch a division is 
usually called for. The members proceed to the lobbies, 
where they are counted individually by tellers — the Ayr going 
to one lobby, the Noes to another. The result is finally 
announced by the Speaker, 
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The House of Lords has a similar procedure, but there is 
less obstructionism and more dignity in tlie conduct of busi- . 
ness m that House. 

The members of each House have certain privileges. 
Tliese privileges are guaranteed partly by ancient custom and 
partly by statute law. They apply to the House 
Privileges gf Jjords, the House of Commons, as Houses of 

Members Parliament, and to individual members. At 

the commencement of each parliament these 
privileges are granted to the Commons by the Crown at the 
request of the Speaker. Tlie main privileges are * — 
(a) Freedom from arrest which is enjoyed during the session 
and for forty days before and after it. Tt does not protect 
membei's from arrest for indictable offences, or from any pro- 
cess in civil actions save arrest, (h) Freedom of speech. 
This means that a member is not responsible outside i^arha- 
ment for anytliing said inside, (c) The right of access to the 
Sovereign, individually for the Lords and collectively for the 
Commons, (d) That a “favourable construction” be given to 
the proceedings of the House. This is an old-standing privi- 
lege which is now extinct, because it is not required. 
Arembers are also exempt from jury duty, but not (as they 
once were) from acting as witnesses. Eacli House lias the 
right to regulate its own proceedings : each also has the right 
to commit persons for contempt. The House of Commons 
used to have the right to settle disputed elections, but this 
it has given to the courts. All cases of treason and felony in 
the case of a member of the House of Lords must be tried bv 
the House of Lords under the presidency of a Lord High 
Steward appointed by the Crown. Members of the House 
of Lords are exempt from arrest in civil causes. They are 
also entitled to enjoy the various privileges, dignities and 
rights inherent in their dignities. 

As we have seen, the successor of a peer must be 
a member of the House of Lords. A nuunber of the House 
of Commons cannot resign. When he wishes to be 
C^ltern ^‘^li^^ved of Ills duties, he must apply for the 

HundrTds sinecure office known as the Chiltern Hundreds. 

Tenure of this office disqualifies him from acting 
as a member. 

The mainspring of the whole legislative and executive 
system of the United Kingdom is the Cabinet, The Cabinet 
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ntrols the whole course of legislation as well as the 
ministration. Thus in one body are combined the two 
lowers”, the legislative and the executive. Theoretically 
the King is head of both the legislature and the 
le exeeutive, hut all real power lies with the 

|cutive Cabinet. The Cabinet is chosen from members of 
gislative: party-in-power. Tlie members are chosen 

te from both Houses, but the party-in-power is 

ibinet decided by the elections to the House of Com- 
mons. The head of the Cabinet is the ih’ime 
mister, who can continue m office only so long as 
commands the confidence of the House of (Krnmons. 
le normal procedure for the formation of a Cabinet is as 
lows : — Tlie King sends for the leader of the most power- 
l party in the House of Commons, and asks him to form 
ministry. If the leader of the party thinks he 
n form a Cabinet which will command the confidence 
the House of (Vmimons he wall ai'cej)! office, and 
rthwitli ]iroceed to selecd tlie members of Cabinet from his 
m party. He.- chooses the leading men of the party, 
ving due regard to then abilities as future ministers, to 
pir deliating pow'ers, and to tlieir services to the parly. He 
[iniits the names chosen to the Sovereign, by whom they 
^ formally appointed to their offices. The number of 
unbers varies from time to time. Before the War the 
binet used to be composed of the Prime Minister, who is 
iially First Lord of the Treasury, the Tjord Chancellor, the 
ancellor of the Fxcheijuer, * five Se(*retaries of State, 
3 Lord Privy Seal, the Lord President of the C^ouncil, the 
rst Lord of the Admiralty, tlu' President of the Tjocal 
wermnent Board, the President of the Board of Education, 
3 President of the Board of Agriculture, the Chancellor of 
3 Lnchy of Lancaster, the First Commissioner of Works, 
^ Postmaster-General, the Secretary for Scotland, and the 
lief Secretary for Ireland — in all about nineteen members, 
t the Prime Minister could exyiand or contract it as he 
Right fit. The Great War made a complete alteration in 
? Cabinet system. ^ For the conduct of the War, the Prime 
nister found the Cabinet far too large, and he formed a 
ar Cabinet, a smaller body, of five members. This War 
binet became later the lmperia .1 War Cabinet, to which 
Resentatives of the Dominions were added. During, and 
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The War 
Cabinet 


immediately after the War, a lar^e number of new depart- 
jnents or ministries ,^were ereaied-^tlie ministries of Ijabour, 
of I^ensions, of Huppfy (Munitions), of Food Control, of Ways 
and Communications, of Shipping, of National Service and 
Reconstruction and of Health. , The expansion of the admi- 
mstration made it impossible to include the heads of all 
departments in the Caliinet. 

7Te War Cabinet, which started at the end of 1916, was 
a small body of five members, only one of whom was a 
department head. The others were “ministers 
with f)ortfoho’’, i.e., they had no specific post in 
the administration. ''l^Jiey were able to devote 
their whole attention to war affairs without bein^ burdened 
with a department. Jjikewise the jirevious members of 
Cabinet wlio were departmental heads were free to manage 
their departments without the burden of ('abiiiet meetings. 
A separation was made between policy and ac'tual adminis- 
tration. One liody devised the policy : the other carried it 
out. '^riie War C^ibniet was a miniature legislative body, and 
its power was enhanced m this i*espect by the servility of the 
House of Commons. Tn the conduid of war tlie (‘xecutive is 
sufu’eme, lienee the Cabinet, and tlie later Wai* Cabinet, was 
able to di(‘tale to the House of (V)nmions. The House had 
the ri^ht and powan* to refuse to fiass measures, but as a 
matti'r of fac't it never excnvised tlie ri^lit : it (*ould not liave 
done so without riskin,c> internal revolution. 91 le people were 
not m a mood for discussion or delay. What they wanted 
was swift and decisive action. Another I’esult of the War 
(libinet system wais that the Prime Minister ceased to be 
leader of the House of Commons. He delcy^^ated the function 
of leadership to tlie Cliancellor of the Excheijuer. 

After the f’eneral election of 1918, held immediately on 
the ('onHusion of the War — the War Cabinet continued. 

The new House of Commons at first was as sub- 
servient to the Cabinet as its predecessor, but 
gradually it reasserted its powau's. The Govern- 
ment was defeated on more than one occ'asion, 
resinnafion follow^ed. The Prime Minister, howTver, 
it wise to end the War Cabinet and a new^ Cabinet 
old lines wars created. Most of the pre-war offices 
were represented in this Cabinet, wuth the addition of the 
Minister of \Vays and Communications (Transport), the 
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Minister of Health and the Minister of Labour. One Minis- 
ter without portfolio was included. The total number was 
nineteen. 

In the second half of 19*22 the Lloyd George Coalition 
Government resigned, and was succeeded by a Conservative 
Government formed by Mr. Bonar Law, who 
Position resigned owing to ill-health in 1923 and was 
succeeded as Prime Minister by Mr. Baldwin. 
With the break up of the Lloyd George ministry the pre-war 
party type of government was re-established, and has con- 
tinued since. The present (N.ational) Cabinet consists of 
twenty members — the Prime Minister, who is also the First 
Lord of the Treasury, the Lord Privy Seal, the Lord 
President of tlie Council, the Lord Chancellor, the Chancellor 
of the Exche(|uer, seven Secretaries of State, the First 
Lord of the Admiralty, the President of the Board of Trade, 
the Minister of Health, the Minister of Agriculture and 
Fisheries, the Secretary for Scotland, the President of the 
Board of Education, the Minister of Labour, the First Com- 
missioner of Works and the Postmaster-General. Other 
Offices, e.g., the Attorney-General , and the Chancellor of 
the Lucliy of Lancaster, which used to be of cabinet rank, 
are not at present included. The post of Chief Secretary 
for Ireland was abolished as the result of the constitution of 
Northern Ireland and the Irish Free State. 

In 1918 a committee called the Machinery of Government 
committee, the president of which was Lord Haldane, pre- 
sented a report in which are given the most 
(£jdane*s views of the functions of the Cabinet. 

Committee main conclusions of the committee w^ere that 

the Cabinet, “the mainspring of all the 

mechanism of government,” (1) should be small in number, 
with ten or twelve members; (2) that it should meet 

frequently; (3) that it should be supplied with all the 

material necessary to enable it to reacli rapid decisions; 

(4) that it should take into consultation all ministers whose 
departments are likely to be affected by its decisions; and 

(5) that it sliould have a systematic method of seeing that 
its decisions are carried out by the executive departments. 
These things are necessary, according to tlie Committee, to 
enable the Cabinet to fulfil its functions, which are, in the 
words of the report — “(1) the final determination of the 
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policy to be submitted to Parliament; (2) the supreme con- 
trol of the national executive in accordance witli the policy 
prescribed by Parliament; and (3) the continuous co-ordination 
and delimitation of the activities of the several de})artments 
of state.” 

The Cabinet controls the course of le^^islation through its 
power of initiating measures. Every important measure is 
proposed in J^arliament by the member of 
Control Cabinet within whose province tlie subject lies. 

The (^abinet is jointly responsible for the 
measure. As a rule a Cabinet measure ^oes through the 
House of Commons safely, because the Cabinet, being com- 
posed of members of the party-in-])ower, controls the 
majority of votes. Tt also (‘ontrols the business of the 
House. Tf, however, it does not control the majority, the 
Prime Minister must recommend a dissolution of Parliament 
to test the feeling of the nation, for without a majority 
he can do nothing. If his party is beaten at the elections, 
the Prime Minister must lay his resignation before the 
King, who summons the leader of the party which now can 
command a majority in the House, and asks him to form a 
ministry. 

The Cabinet is thus completely responsible to the House 
of Commons. A majority in that House is absolutely 
essential to the life of the Cabinet. There are 
Cabinet jiai’ties also in the House of Lords, but their 
sibiHty' power over the Cabinet may be judged from the 
fact that from 1905 to 192’.2^every Piime Minister 
and Cabinet \yas of the opposite political party to the 
majority in the House of Lords. The Prime Minister/yisually 
so arranges the ministerial a>ppointments that a number of 
posts are given to peers. It must be noted that all ministers 
of the Crown do not serve in the Cabinet : only the heads of 
some of the ministries are ijipluded. There are many minor 
ministerial offices which are filled by selection by the Prime 
Minister from the Houses of Parliament, such as Under- 
Secretaryships of State and Parliamentary Secretaryships. 

Through the Cabinet the House of Commons controls the 
legislature and the executive in one body. Parliament in itself 
does not govern : it controls the government, which is the 
Cabinet. The Cabinet in its turn dominates Parliament, for 
it is composed of the leaders of the party which has the 
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inajonty of votes in tlie House of Coniiiioiis. Thus the 
Cabinet really is the centre of the whole legislative and ad- 
ministrative system of tlie Umled Kingdom. Apart from 
voting power, the members of the Commons 
exercise control in administrative matters by 
means of (juestions. Members may ask (piestions 


of ministers provided due notice is ^iven and the 


Parlia- 
mentary 
Control 
Questions 

question can be answered without detriment to the 
public ^ood. No debates follow (piestions, as in the Fi’ench 
interpellations, but the (juestion system is a useful instru- 
ment for the prevention of jobbery and maladministration. 

I'he Cabinet is not known to the law. fje^ally mem- 
bers have power as members of the Privy Council. The Prime 

Minister’s post was legally recognized in 1905, 
pLulon' when special precedence was granted to the holder. 

No salary is attached to the })ost of Prime Minister, 
but he normally holds a paid office, the most usual being that 
of First Ijord of ihe Treasury. 

The Cabinet conducts its ])roceedings in jirivate. I^efoie 
the War no minutes of its meetings were ke])i. The War, 
how’ever, conqielled ij[ to keep regular jiroceedings. 
Outsiders w’ere brought m for consultai ion , 
agenda papers w^ere issued and minutes kept. Tn 
1018 a Report for the year 1017 wais issued. A regular secre- 
tariat wais also established. Rome of these departures 
from old custom by the War Cabinet have become regular 
features. 


It* Pro- 
ceeding* 


We have already noted the fact that the executive and 
legislative are (‘ombined in one liody. Farluiment also 
exercises certain judicial functions. The chief 
judicial functions of the High Court of Parliament, 
as it is technically called, are — (a) the power 
of each House to deal with its membership and 
constitution ; (h) the power of the tw o Houses to 
impeach public officers and enact Bills of Attainder. 1dns is 
purely theoretical. The responsibility of the Cabinet to the 
House of Commons has made impeachment olisolete. (e) The 
power of Parliament, by means of an address of both Houses 
to the C'rowm, to remove certain officers, such as judges; (d) 
powders of the House of Lords only, (i) as the final 
court of appeal, and (ii) as the court to try peers for treason 
and felony. 


The High 
Court of 
Parlia- 
ment 
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In theory the whole House of Lords can act as a court. 
In practice the judicial functions are exercised by the Lord 
Chancellor and the “Law-lords” — who are 

L^ds^a^s^a lawyers specially created life-peers for this 

Court judicial purpose. These, are sometimes helped by 
other lawyers specially called to serve, e.g., in 
cases coming from India, an Indian lawyer or English lawyer 
versed in Indian law is usually summoned. The House of 
Lords is the final court of appeal from all courts (save eccle- 
siastical) in the United Kingdom. 

In theory the King is the head of the whole constitutional 
system in the British Empire. He has the initial and final 
word in legislation; he is the head of the 
^ecutive* ^xecutive ; all executive acts being done in his 
The Crown uaiiie; lie is also the “fountain of justice”, for 
technically all judgments are given through the 
courts in his name. In practice Parliament controls legis- 
lation. The King’s power of initiating legislation belongs to 
the Cabinet, and his veto power is never exercised. Were 
it exercised, it would be exercised on the advice of the 
Prime Minister, but the Prime Minister, with tlie Cabinet, 
controls the legislation, so the veto is not necessary. His 
executive. powers are exercised by the Cabinet, and his judi- 
cial powers by the courts, which are free from royal 
intefferencc. 

The nominal and actual powers of the Sovereign in legis- 
lation really sum up the constitutional practice of Britain. 

Theoretically, Parliament exists at the will of 
PoweM*^* the King, and transacts business at his pleasure. 

He summons and prorogues the Houses : he can 
dissolve them at any time. No Bill can become an Act with- 
out his signature. He can issue proclamations and ordinances, 
a power now used only for the Crown colonies. Actually all 
these acts are done on the advice of his ministers. The 
ordinances he issues are really orders passed under statutory 
law. The Cabinet controls the whole field. 

Nominally, his executive powers are enormous. He has 
to see to the execution of all laws and to the pro- 
per working of the administrative services. He 
has the power of appointing, with a few exceptions, 
all the highest public officers, and he can remove all 
officers, save judges, members of the Council of India, the 
30 
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Comptroller and Auditor-General. In his hands lies the ex- 
penditure of all public money according to the Appropriation 
Act. He has the power of pardon. He creates peers and 
grants honours. He orders the coining of money. He grants 
charters of incorporation. He is the commander-in-chief of 
both the army and the navy. He also raises them, according 
to the conditions laid down by Parliament. He represents 
the nation in its dealings with the foreign powers. He 
appoints all ambassadors. He supervises the whole field of 
local government. He is also head of the churches, and as 
such summons Convocation and appoints the chief church 
dignitaries. 


Actually, the Cabinet is responsible for all the acts of the 
King. “The King can do no wrong” is an EhgTish constitii- 
^ j tional maxim, which means that ministers are re- 
Powert sponsible for all executive work done m the King’s 
name. “The King reigns, but does not govern.” 
He has only nominal, not actual |:)owers. 

Even the so-called powers of the King’s prerogative are 
dead. The prerogative, as defined by Professor Dicey, is 


The Pre- 
rogative 


the “residue of discretionary and arbitrary 
autliority which at any time is legally left in the 
hands of the Crown.” This residue is now 


merely nominal. Certain privileges still belong to tlie 
King. The civil list is at his disposal. He can buy and sell 
property like a private individual. At one time vast landed 
properties were attached to the Crown. Now they are 
managed by government, a lump sum of money having been 
given in exchange. The King enjoys immunity from 
political responsibility. He is free from restraint, i.e., he 
cannot be arrested nor can his goods be seized. He is also 


free from the chief taxes — save taxes on land bought by 


himself. 


His real authority nowadays lies in his right to be con- 
sulted — a most important right — and the personality of the 
King has had most important effects in many cases. He can 
discuss public matters with his ministers, and offer advice. 


encouragement or warning. 

One of the most remarkable phenomena of modern 
political development has been the security of the British 
kingship. While the Great War destroyed several dynasties, 
the English kingship seems more firmly rooted than ever. 
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The reasons are many. In the first place, the King is the 
constitutional head of a constitution which has never known 
a serious break; in the second place, the monarchy is the 
pivot on which the machinery of government turns. All acts 
of government are done in the King’s name, and 
The^^ the very constitutional practices (e.g., cabinet 
government), which have taken the real power 
Kingship from the King, really depend on the kingship, 
which is the pivot of the system. In the 
third place, the parliamentary system of government 
in Britain has taken from the King those powers 
which might have endangered his position, and, by his posi- 
tion in tjhiit system, he has become as “popular” an 
institution as Parliament itself. In the fourth place, the 
King can, and does, make himself really useful in national 
difficulties. He can suggest methods, or use his influence to 
persuade. In the fifth place, from his exalted position 
he can encourage, warn, and set an example. The work of 
King George in the Great War is amjile evidence of this. 
In the sixth place, the kingship is the greatest institutional 
bond of union in the Empire. Through the King more than 
any other agency the Empire is held togetlier. J^arliaments 
and other institutions differ, but the King is the King from 
one end of the Empire to the other. Visits of the King, or 
the Heir-apparent, to the dependencies beyond the vsea are the 
seals of imperial unity. In the seventh place the kingship, 
or royalty, is deeply ingrained in the English heart. Save 
for one short period (during the Commonwealth), there has 
been a regular succession of Kings and Queens in England 
since England was England. Finally, the Eoyal house is the 


centre and example for the whole of the social life of England. 
The King is supreme in dignities and precedence, and the 
“pomp and circumstance” of royalty appeal in England, as,- 
in India, much more than the austerity, simplicity and new- 
ness of other types of constitutional chiefs. 

The various departments of governments are conducted by 
ministers and a permanent civil service, which is 


The 

Depart- 

ments 


recruited under the examination system. Some 
of the posts usually included in the Cabi- 
net (e.g.. Lord Privy Seal, and Lord Presi- 


dent of the Council) are sinecures. Their utility lies in the 
fact that the Prime Minister is able to give them to 
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outstanding men of his party who do not wish to have the 
cares of important administrative posts. 

The Lord Chancellor, originally called Lord High 
Chancellor, occupies one of the oldest offices in the British 
The Lord Grovemmeiit. His duties are partly equivalent 
Chancellor those of the Minister of Justice in other 
governments. He is the chief judge of the High 
Court of Justice and the Court of Appeal, and he presides 
over the House of Lords, which, as we have seen, is also a 
judicial body. He is in charge of the Great Seal. Justices 
of the Peace and county court judges are appointed and re- 
mfoved by him. He has also extensive ecclesiastical 
patronage. 

The Chancellor of the Exchequer is head of the Treasury, 
though in theory the Exchequer is only a branch of the 
Treasury. Originally he was known as the Lord 
The High Treasurer, but in 1714 the functions of the 

were put into commission, i.e., placed 
Exchequer Under a board called the Lords of the Treasury. 

This board, the First Lord of which is usually the 
Prime Minister, is renewed with every Parliament, but does 
not meet. The Chancellor of the Exchequer controls the 
Treasury by himself. 

The First Lord of the Admiralty, who used to be known 
as the Lord High Admiral, is head of all naval affairs. Asso- 
ciated with him is the Board of the Admiralty, 
composed of himself (First Lord), four 
Admiralty^ naval lords, who are professional experts (captains 
or admirals), a first and a second civil lord, with 
a parliamentary and a permanent secretary. The Board of 
the Admiralty meets regularly. 

The seven Secretaries of State are really holders of the 
same office' the Secretaryship of State, and in theory each 
secretary is competent to perform the duties of the 

slecrtttaries Originally there was only one Secretary 

of State* State, but with the expansion of government 

business ultimately si^ more were created. Each 
has his special duties, as indicated by the names : — (a) The 
Secretary of State for Home Affairs. He deals with matters 
usually dealt with by the Minister of the Interior in 
other governments, save in so far as some of the functions 
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have been given to other ministries. Generally speaking, he 
deals with affairs not dealt with by other departments. 
(b) The Secretary of State for Foreign Affairs. He deals 
with foreign affairs. Protectorates used to be under his 
department, but now they are usually placed under the Secre- 
tary of State for the Colonies, (c) The Secretary of State 
for tjfie Dominions and Colonies. This office is really a double 
one. It used to be the Secretaryship of State for the Colo- 
nies, but in 1925 a new Secretaryship of State for 
Dominion Affairs was created. A new Dominions Office was 
set up which took over from the Colonial Office all business 
connected with the Self-governing Dominions, includ- 
ing the Irish Free State, Southern Ehodesia, and some South 
African territories, and also business relating to the 
Imperial Conference. The Secretary of State occupies 
the two offices. | (d) The Secretary of State for War. 
(e) The Secretary of State for India. (/) The Secretary of 
State for Air. (g) The Secretary of State for Scotland. This 
post was raised to the status of a Secretaryship of State in 
1926. 

There are several administrative boards, or commissions, 
the head of winch is the president. He alone is the executive 
chief. Tlie boards are nominal. One of these 
Adminis- boards, the Board of Trade, w^as originally a 

Boai^s committee of the Privy Council. Others, the 

Boards of Education and of Works, are purely 
administrative creations (the head of the Board of Works is 
called the First Commissioner of Works). Two Boards, the 
Local Government Board and the Board of Agriculture and 
Fisheries, were abolished in 1919, and replaced by ministries. 
The Ministry of Health, which was established by the Minis- 
try of Health Act, 1919, absorbed the duties of the Local 
Government Board; and the Ministry of Agriculture and Fish- 
eries, established by the Ministry of iVgriculture and Fisheries 
Act, 1919, replaced the Board of Agriculture and Fisheries. 
Both these ministries cover England and Wales only; separate 
authorities have been constituted for Scotland. The newer 
ministries — Ijabour and Pensions — are all administrative 
creations. 

There is also a number of legal appointments, the holders 
L 1 A - which rank as ministers. Sometimes they are 
pointments included in the Cabinet. The Attorney-General, 
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the Solicitor-General, the Lord Advocate (Scotland), and the 
Solicitor-General for Scotland/^are the chief legal officials. : 

Up to 1925, if a member of the House of C-ommons became 
a minister he had to seek re-election in his constituency. , 

The theory underlying this constitutional usage was that 
the member had again to secure the confidence 
of his constituents. The practice was more vex- 
electlon atious than useful; indeed it was sometimes 
positively baneful, for if the Prime Minister was 
not certain of public support, he had, to choose not the best 
man for a vacant post, but a man who secured a large and 
safe majority at the last elections. 

The Privy Council still retains a nominal importance in 
executive matters. Its chief importance actually lies in its 
judicial position. Theoretically, and legally, the 
Coui^ir^ Privy Council is still the advisory body of the 
King. All members of the Cabinet are made privy 
councillors. The Council never meets as a whole. One 
or two members can fulfil the legal forms necessary for its 
actions. Technically proclamations and “orders-in-councir* 
are issued by it; actually they are issued by the Cabinet, 
whose members are also privy councillors. Privy councillors 
are appointed for life by the Crown, and can be dismissed 
by the Crown. The conferment of the title “Privy Coun- 
cillor” gives the councillors the right to use the phrase “The 
Right Honourable”. There are three classes of privy coun- 
cillors — cabinet ministers; holders of important posts, such as 
ambassadors; and persons eminent in law, literature, and 
science. The dignity of privy councillor ranks officially next 
to that of a peerage. 

The courts of Great Britain arose originally from the 
Permanent Council. The system of judicial administration 
thus was centralized. The king originally was the 
Sys^em^**^*** final judge, but with the growth of his judicial 
work he had to organize courts to administer 


justice throughout the realm. The first attempt at organiza- 
tion was the judicial circuits,, when the judges of the King's 
Court went from place to place to hear cases. The court of 
the King’s Bench, the Court of Common Pleas, and the Court 
of Exchequer all used to send out circuit judges. The Court 
of Chancery remained centralized in London. In 1878, the 
Judicature Act organized the courts, giving fixed areas of 
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jurisdiction to each. This Act, with subsequent amending 
Acts, is the basis of the modern English system. Before 1873 
a certain amount of decentralization had begun by the creation , 
in 1840, of county courts, with a purely local jurisdiction. 

The outlines of the modern judicial organization are as 
follows. At the base are the county courts, for civil cases, 
and the courts of the Justices of the Peace and 
Outline of ^he borough criminal courts, for criminal cases. At 
ation*'*** the top there is the Supreme Court of Judicature, 
which has two branches, the High Court of Jus- 
tice and the Court of Appeal. Above these, as final Courts 
of appeal, are the House of Lords and the Judicial Committee 
of the Privy Council. 

The County Courts cover certain areas of jurisdiction (not 
co-terminous with the administrative county) for civil cases. 

A judge, api>ointed by the Lord Chancellor, goes 
Courts^ circuit to each area. The judge usually sits 

alone, though litigants may demand a jury of 
eight members. The County Courts have exclusive jurisdic- 
tion within certain limits. In some cases litigants at their 
own option may go to the County Courts or to the High Court 
of Justice. Appeals he from the County Courts to the High 
Court of Justice. 

Justices of the Peace are appointed, and removable by 
the Lord Chancellor, on the recommendation of the Lord- 
Lieutenants of the Counties. Justices used to 


Justices 

of the 

Peace. 

Petty 

Sessions 

and 

Quarter 

Sessions 


have administrative functions, which were 
abolished by the Local Government Act of 1888. 
They are appointed by county areas ; each 
county has its Commission of the Peace, which 
includes the judges of the Supreme Court, 
members of tlie Privy Council and the Justices 
of the Peace. Justices may act singly, or in petty 
sessions and quarter sessions. Most of their 


important work is done in quarter sessions, where all the 
Justices meet. The Justice of the Peace acts as a police 
magistrate : he orders arrests, examines, and tries cases. 
At Petty Sessions, where two justices constitute a court, 
minor criminal cases are tried, appeal lying to the Quarter 
Sessions. Quarter Sessions are held four times yearly, but 
similar courts may be held at other times, called “general 
sessions”. The Quarter Sessions Court has both original 
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and appellate functions. Appeals may be made from the 
Quarter Sessions to the High Court of Justice. The Quarter 
Sessions may also commit cases to the assizes. The assize 
courts are held four times a year throughout the country by 
Commissioners nominated by the Crown. These Commission- 
ers are, as a rule, Judges of the King’s Bench Division of 
the High Court, though occasionally senior King’s Counsel are 
nominated. Trials take place before one Commissioner only. 
All criminal trials except those which come before a court of 
summary jurisdiction are conducted before a jury of 
twelve. 

The High Court of Justice has both civil and criminal 
jurisdiction, and it is both original and appellate. It has 
three divisions — Chancery, King’s Bench (including the old 
Court of Common Pleas and Court of Ex- 
Courrof^ chequer), and Probate, Admiralty and Divorce. 
Justice court judge may sit in any of the three 

divisions. The Lord Chancellor presides in the 
Chancery Division, the Lord Chief Justice in the King’s Bench 
Division. A president is appointed by the Crown for the Pro- 
bate, Admiralty and Divorce Division. Judges sit singly and 
in groups; the High Court never sits as a body. 

The Court of Appeal is composed of the Master of the 
Bolls, and the Lord Justices of Appeal. The presidents of 
the three divisions of the High Court and all ex- 
chancellors are members of the Court. The 
court is divided into two groups of three (or two) 
for the hearing of appealsj,\and hears all appeals, civil and 
criminal. The Court of Criminal Appeal has a special com- 
position — the Lord Chief Justice and a number of judges of 
the King’s Bench Division appointed by the Lord Chief 
Justice and Lord Chancellor. 


or 


Tenure of 
Judgres 


Nominally all judges are appointed by the Crown for life, 
good behaviour, on the recommendation of the Lord 
Chancellor. The Lord Chancellor himself, who is 
a member of the Cabinet, the Lord Chief Justice, 
the Lords of Appeal, who sit in the House of Lords 
and on the Judicial Committee of the Privy Council, and the 
Lord Justice of Appeal are nominated by the Prime Minister. 
Judges are removable by the Crown on an address of both 
Houses of Parliament. 

The final courts of appeal are the House of Lords and the 



THE GOVERNMENT OF BRITAIN 


473 


House of 
Lords and 
Judicial 
Commitee 
of Privy 
Council 


Judicial Committee of the Privy Council. The House of 
Lords is the final court of appeal from alLfsave 
ecclesiastical courts in the United Kingdom. 
The Judicial Committee of the Privy Council is 
practically the same body, as the four “Law 
Lords” are members of the Privy Council. 
Other members of the Privy Council who are 
lawyers, as well as two members nominated by the Crown, 
and one or two nominated to represent India and the 
Colonies, may attend. Only four members need be present 
to hear a case. Nominally the business of the Judicial Com- 
mittee is to hear all cases referred to it by the Crown, but 
in practice it is the final court of appeal for all cases from 
the ecclesiastical courts, the courts of the Channel Islands, 
the Isle of Man, the colonies and dependencies, including 
India, and from courts established by treaty in foreign 
countries. All decisions are given as “advice to the 
Crown”. 


3. LOCAL GOVERNMENT 

The English system of local government is the most 
complex in existen(‘e. Its complexity arises from its com- 
bination of old historical units of government 
Complexity with modem attempts at symmetrical organization. 
En^fsh modern attempt at the systemati- 

Sy^em zation of local government in England was the 
Keform Act of 3832. Before that local administra- 
tion was carried on under a number of more or less 
haphazard statutes and commissions. In the counties the 
work was done by the county gentjemen or landowners, and 
the clergy; the former acted as Justices of the Peace, the 
latter as the "Vestry. Both the Petty Sessions and the 
Quarter Sessions, which are now purely judicial, were 
administrative bodies. The Vestry, presided over by the 
church rector, and com}x>vSed of him and his church wardens, 
was responsible for the administration of the civil or poor- 
law parish. In 3782 an Act was passed grouping parishes 
together for poor law purposes. These were administered 
by guardians, appointed by the Justices of the Peace. In 
1834, by the Poor Law Amendment Act, parishes w^ere 
grouped into Unions. A central l^oor Law authority was set 
up in London^ and the local boards of guardians were made 
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elective. The municipalities, or municipal boroughs, too, 
were reconstituted. In 1832 they were governed by a mayor, 
aldermen, councillors and freemen, who were only a fraction 
of the population. By the Municipal Corporations Act of 
3835 all rate-payers were given the franchise. In 1848 a 
Public Health Board was established, which gave way in 1871 
to the Local Government Board. By the Education Act of 
1870, and the Public Health Act of 1875 more duties fell to 
local bodies, till in 3888 an attempt was made in the Local 
Government Act to organize the system. The multiplication 
of functions and of bodies, the overlapping of functions and 
of areas made the system so complex that only a few trained 
administrators could understand it. By the Act of 1888, and 
another similar Act in 3894 the system, though not simplified, 
was made workable. In 3929, by the Local Government Act, 
the functions of the Poor Law authorities, or Boards of Guard- 
ians, were transferred to county and county borough’ 
councils. 

At present England and Wales are divided into sixty-two 
administrative counties. These administrative counties are 
different from the geographical counties, which 
The Admm- Qj^]y exist for historical purposes. The 

County administrative county is administered by a 
County Council. For purposes of election the 
county is divided into areas similar to wards in a munici- 
pality. The County Council consists of ordinary councillors, 
elected for three years, and aldermen elected by the 
councillors for six years. Half the aldermen retire 
every three years. The powers of councillors and 
aldermen arc similar. Women are equally eligible 
with men for election and appointment. Tlie County 
Council elects its own chairman, and apjxiints its own 
administrative officials. Its duties are wide. They include all 
the administrative work done by the Justices, with all the 
functions conferred by recent Acts of Parliament. Its 
financial powers include the assessment and levying of the 
county and police rates, and their expenditure. With the 
consent of and under conditions laid down by the central gov- 
ernment, the County Council can also borrow money for 
certain purposes, such as the erection of public works on the 
security of the County Fund. The Council grants licences 
for guns and levies duties on dogs, carriages, armorial 
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bearings, etc. Its other duties include the licensing of race 
courses and of houses for music and dancing (liquor licensing 
is left to the Justices); the management of main roads and 
bridges; the administration of the Poor Law; the mainten- 
ance and management of pauper lunatic asylums; the 
maintenance of reformatories and industrial schools; tlie re- 
gulation of fees of inspectors, analysts and other public 
officers; the payment of the coroner’s salary; control of con- 


tagious diseases of animals; certain functions connected with 
parliamenitary registration and polling districts; a measure 
of control over the sale of foods and drugs; and the registra- 
tion of places of worship. The control of the county police 
is vested in a Standing Joint Committee of Justices and 
County Councillors, in equal numbers. Under Acts of 1902, 
1908, and 1918 the County Councils are also the local edu- 
cation authorities. 

The administrative counties, with the exception of the 
County of London, are divided into “county districts”, of 
two kinds — urban and rural. Urban districts com- 
Districts towns and small areas more densely popu- 

lated than purely rural areas. A rural district is 
composed of a union of parishes. These areas are both 
administered by councils, which have their own permanent 
officials. They administer their areas according to limits pre- 
scribed by statute and enforced by the central government. 
The district councils administer the Public Health and High- 
way Acts. Urban district councils are also empowered to 
take over from the County Councils the administration of 
main roads. These councils exercise certain powers under 
the various Housing Acts and under provisional orders or 
private Acts relating to gas works, electric power, and tram- 
ways. They provide burial grounds, open spaces, libraries, 
isolation hospitals, museums, wash-houses, allotments, etc. 
Urban districts with 20,000 inhabitants or over may also be 
local education authorities. The councils also levy the dis- 
trict rates. Rural district councils exercise similar functions 
to the urban district councils.' Rural district councils, by the 
Act of 1894, took the place of the old Boards of Guardians 
in poor law administration. 

Rural districts are further sub-divided into parishes. 
Rural Parishes with a population of under three hundred 
Districts have a Parish Meeting, which every parish 
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elector may attend, and they may have a Parish .Council, if 
authorized by the County Council. Two or more parishes, 
if the parisli meetings consent, may be grouped together 
under the Parish Council by order of the County Council. 
Larger rural parishes have a Parish Council as well as a 
Parish Meeting. Tliese Parish Councils exercise the powers 
of the old vestries. Where there is no Parish Council, the 
Parish Meeting exercises many of the powers of the Parish 
Council. The County Council determines the size of the 
parish councils : the number varies from five to fifteen. 
Women, married and unmarried, are eligible for both election 
and office. The Parish Council provides open spaces, and 
may acquire property and make allotments on rental. It con- 
trols the water supply and is the local sanitary authority. It 
maintains local rights of way, the local roads, cemeteries, 
etc., and assesses the local rates. It also appoints the over- 
seers and assistant overseers of the poor 

The distinction between rural and urban was also applied 
to parishes. Parishes lying within the limits of boroughs or 
within more thickly populated areas are still 
known as urban parishes. Their organization was 
not affected by the law of 1R94, which reorganized the rural 
parishes. These urban parishes preserve the old ecclesiastical 
organization of vestries. They are unimportant units in local 
government. 

Within the administrative county there are the boroughs 
— which, according to the Act of 18RB, are of three classes : — 


County 

Boroughs 


1. The County Borough. A number of boroughs, 
which either were counties in themselves or, 
according to tlie Census of 1881, had a population 


of not less than 50,000, were made counties independent of 


the County Councils and were freed from the county rates. 


Such boroughs were constituted under the Municipal Corpora- 


tions Act of 1882, and, in addition, were given the powers of 


a County Council under the Local Government Act. They 
originally were sixty-one in number, but have been increased 
from time to time. They pay certain dues, for example, a 
share of the expenses of the assizes (where the borough has 
no separate assizes of its own) to the administrative county, 
but are otherwise free from county taxes. 

2. The larger Quarter Sessions boroughs, i.e., boroughs 
with a minimum population according to the census of 
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1881 of 10,000. For certain purposes these boroughs 
Quarter subject to the jOounty Council, e.g., for the 

Sessions maintenance of main roads, for the assizes, and 
Boroughs some cases, for the care of pauper lunatics. 

In other matters — such as those relating to the contagious 
disease of animals, destructive insects, explosives, fish con- 
servancy, reformatories and industrial schools, police, sale of 
food and drugs, and weights and measures — the Quarter 
Sessions borough has its own powers. County councillors 
elected for these boroughs cannot vote on matters not assessed 
by the county. 

3. The smaller Quarter Sessions boroughs, i.e., boroughs 
with a population according to the census of 1881 of under 
10, ()()(), which have a separate court of Quarter Sessions. 
These boroughs by the Act of 1888 were made part of the area 
of the county for administrative purposes, and are assessed at 
the county rate for most purposes, e.g., the maintenance of 
pauper asylums, the control of coroners, the appointment of 
analysts, the conti’ol of reformatories and industrial schools, 
the administration of main roads, fish conservation, explosives 
and locomotives. 

To sum up, for some purposes (general county purposes), 
the entire country, including all boroughs except county 
boroughs, is assessed at the county rate. For other purposes 
(special county purposes), certain boroughs are assessed 
independently. 

The borough is tlie standard ty^ie of municipal unit. 
The constitution of mumcipahties depends on tlie Municipal 
Corporations Act of 1882, and, partly, on the 
a?iticr^* Local Government Act of 1888. If the inhabit- 
ants of an area wish to be incorporated in a 
municipality, they must address the Privy Council to that 
effect, sending at the same time a copy of the petition to 
the, X Ministry of HealtJi and to the County Council in which 
the proposed borough or municipality is situated. After a 
careful enquiry the Privy Council decides the case. If the 
decision is favourable, a charter of incorporation is granted 
in which the municipal limits and organization are laid down. 
The constitution of corporations is laid down m the Muni- 
cipal Corporations Act. According to this Act, the borough 
must be governed by a mayor, aldermen and councillors. The 
councillors are elected for three years, one-third retiring 
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by rotation every year. One-third as many aldermen as 
there are councillors are elected by the councillors for six 
years, one-half retiring by rotation every three years. The 
mayor is elected by the Council, for one year, and is paid. 
The councillors are elected by the rate-payers of the borough. 

Such powers as are not granted to county boroughs 
remain with the previously constituted authorities. Thus, 
in the matter of justice, unless special provision is made, a 
borough remains part of the county for judicial administra- 
tion. It may, however, on petition be organized separately, 
that is, it may be given its own Commission of the Peace, or 
its own Quarter Sessions. If it obtains onlj its own Com- 
mission of the Peace, its Justices also belong to the County 
Commission and can hold no separate Quarter Sessions. If 
it secures the right to a separate Quarter Sessions, a Ke- 
corder, or professional lawyer, is appointed, to whom the 
power of two Justices acting together is given, along with 
the exclusive right to hold Quarter Sessions. 

Under the Education Act of 1918, County Councils, 
County Borough Councils and non-County Borough 
Councils are constituted authorities for higher 
ucation education in England and Wales. With the 
approval of the Board of Education and in co-operation with 
other educational authorities. County and County Borough 
Councils must make provision for the development and 
organization of education. They are directed to see that 
children and young persons (under eighteen years of age) 
are not debarred because of expense from the benefits of any 
education provided by the Councils. Continuation schools 
are to be established for persons under sixteen years of age, 
and ultimately for those under eighteen years of age. They 
must provide for the supply and training of teachers. The 
County and Borough Councils are also responsible for the 
medical inspection of scholars in secondary, continuation, and 
certain other non-elementary schools or institutions. 
Local education authorities also must see to the provision of 
play-grounds and provide physical training. The authorities 
are empowered to raise money by taxes and loans. The Board 
of Education contributes not less than half the net ex- 
penditure recognized by the Board. The Councils have 
power to provide scholarships or maintenance grants and to 
pay fees. They must not pay for religious instruction in 
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The London 
County 
Council 


their own schools, but in schools not provided by them they 
can neither impose nor prevent religious instruction. 

The Local Government Act of 1888 made special provision 
for London. Before 1888 the area covered by London was 
governed by a large number of bodies.^^ London 
now comprises the City of London proper, a 
compact area of about a square mile in area, and 
twenty-eight metropolitan boroughs, which cover 
about 118 square miles beyond the city. The whole area 
by the Act of 1888 was made an administrative county, with 
its own Council (usually known as the L.C.C., London 
County Council). The metrojiohtaii boroughs have each their 
own organization of mayor, aldermen, and councillors. They 
have statutory powers in relation to housing, public health, 
streets and roads, education, rating, etc., but are not consti- 


tuted with the same powers as other boroughs. The 
London County Council lias certain powers of control over 
them m respect to the sanction of loans, the construction of 


sewers, and other matters where central control is desirable 
to secure uniformity throughout the area. The Corporation 
of the City of London preserves many of its mediaeval forms 
and organizations, as well as certain constitutional privileges. 
It maintains its own police, and has the monopoly of all 
markets within seven miles of the city boundary. It ^admin- 
isters Corporation property and maintains several bridges 
across the Thames. 


Other boards or authorities set up specially for the London 
area are the Metropolitan Water Board, created in 190^2, the 
Metropolitan Asylums Board, created in 1807, and the Port 
of London Authority, which controls the lower reaches of 
the Thames. The Metropolitan Police are controlled directly 
by the PTome Office. 

The relations existing between central and local control 
in Pingland, like many features of the English system show 
Central contradictions between practice and theory. 

Control Theoretically, the centralization of authority 

in legislation is. great. The central government, 
however, leaves the actual administration to local authorities. 
Tlie chief officers concerned with local government — the 
PTome Office, the Boards of PIducation v^nd of Trade ^^and the 
Ministry of Health — have wide jiowers of control, sanction, 
appointment and examination, but these powers are seldom 
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used. In normal times the Ministry of Health infrequently 
interferes in the local choice ot officials.' The Ministry is more 
ready to advise than to interfere. The gradual release from 
all but theoretical control is of course due to the seriousness 
and efficiency by whicli local authorities do their work. The 
interference of the central government varies according to the 
efficiency or inefficiency of the local authorities. 

4. THE GOVERNMENT OF IRELAND 

With the passing of the Government of Ireland Act, 1920 
and the Irish Free State (Agreement) Act, 1922, the content 
of the term “United Kingdom” was some- 
^United changed. Previously it meant the British 

King*dom” Isles, including England, Wales, Scotland and 
Ireland, united under a common King and Parlia- 
ment. With the creation of two separate ' governments in 
Ireland — those of Northern Ireland and of the Irish Free 
State — the lEitisli Parliament contains representatives of 
only England, Wales and Scotland (Great Britain) and 
Northern Ireland. Although represented in the House of 
Commons, Northern Ireland has a separate government and 
the Irish Free State ranks as a dependency of Great Britain 
with a status similar to that of the Self-governing Dominions. 
At its widest the term United Kingdom now includes Great 
Britain, Nortlicrn Ireland, the Channel Islands and Isle of 
Man, but for all practical purposes it may be taken to be syno- 
nymous with Great Britain. The old term will remain, but 
the change in its meaning was brought up at the Imperial 
Conference in 1926, and legislation making the necessary 
change in tlie King’s title was passed in 1927. 

Since the union of Great Britain and Ireland in 1801, the 
relations between the two countries have been almost con- 
^ tinuously unhappy, till the recent settlement, 

istorica Early in the nineteenth century, the desire for 

Irish Home Pule became apparent. It was first voiced by an 
Irish party under Isaac Butt, who was succeeded by Charles 
Stewart Parnell, whose activities made the question one of 
the leading political problems of the second half of the 
, century. Parnell, who made the Irish Nationalist party a 
power in British politics, was succeeded by other leaders, 
who carried on the agitation for Home Pule till it reached 
its culmination during, and immediately after the termin- 
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ation of the Great War. The Irish Nationalist party received 
a large measure of support in Southern Ireland at each 
election and its numbers were at times sufficient to make or 
break the government of the day. The Nationalists did not 
identify themselves with the political parties of Great 
Britain, but gave their support to the party willing to favour 
their views. Their cause was taken up by the Liberal party 
under Mr. Gladstone, whose attempt to pass an Irish Home 
Buie Bill in 1886 led to the disruption of his party. In 
]914, Mr. Asquith’s government passed an Irish Home Eule 
Bill, with a suspensory clause for the duration of the War. 
During the War the agitation for separation from Great 
J3ritain reached a crisis. At Easter 1916 a rebellion broke 
out in Dublin, which, though quickly suppressed, led to far- 
reaching political results. The old Irisli Home Eule party 
practically disappeared. Its place was taken by the Sinn 
Eein (“Ourselves Alone’’) party. The extremists adopted 
more direct methods. They organized an army, and for some 
time kept up iri’cgular warfare against the constitut- 
ed authorities. At the general election in 1918 the nominees 
of the Sinn Feiners carried practically all the Irish 
seats with the exc'eption of those of the Ulster or Northern 
Ireland counties. 

Ulster, or Northern Ireland, had steadfastly adhered to 
its previous allegiance. Ulster is predominantly Protestant, 
and, in political sentiment, has always been 
Ulster with Great Britain, whereas Southern 

Ireland is predominantly Eoman Catholic. The divergence 
of sect and political leanings made a single government for 
Ireland impossible, and the problem was ultimately solved 
by constituting two governments. In 19'20 was passed the 
Ciovernment of Ireland Act, which superseded the Home Eule 
Act of 1914, and set up two separate Parliaments, one for 
Southern Ireland (26 counties) and one for Northern Ireland 
(6 counties). This settlement was accepted by Ulster and the 
first Northern Parliament was elected in May, 1921, and opened 
by the King in June of the same year. 

Southern Ireland repudiated the settlement. The 
country drifted more and more into lawlessness till, after 
many negotiations with the British Government, a so-called 
“Peace Treaty’’ was signed in December, 1921. This 
^“treaty” was the basis of the Irish Free State (Agreement) 
31 
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Act, 1922, which constituted the Irish Free State, or as it 
is known in Irish, the Saorstat Eireann. 

Northern Ireland, which includes the parliamentary coun- 
ties of Antrim, Armagh, Down, Fermanagh, Londonderry 
and Tyrone, and the parliamentary boroughs of 
IiSand™ Belfast and Londonderry has a bicameral legis- 
lature consisting of a Senate and a House of 
Commons. The Senate is composed of 2 ex-officio members 
and 24 members elected by the members of the Northern 
Irish House of Commons; the House of Commons is com- 
posed of 52 elected members. The term of the House of 
Commons (five years maximum) and the qualifications for 
membership are similar to those prevailing in Great 
Britain. The legislature has power to make laws on all 
subjects affecting its area, save a number of reserved 
subjects, e.g., subjects relating to the Crown or the succes- 
sion thereto, the making of war or peace, the navy, the 
army, air force or territorial armies, treaties, dignities, titles 
of honour, wireless telegraphy, coinage, trade marks, copy- 
right, and trade out of Northern Ireland. The executive is 
vested in the King -Emperor, who is represented by a 
Governor appointed for six years. There is a responsible 
ministry composed at present of seven ministers — the Prime 
Minister, and Ministers of Finance, Home Affairs, Labour, 
Education, Commerce and Agriculture. The judicature con- 
sists of a High Court of Justice and a Court of Appeal. 
Northern Ireland continues to be represented in the Imperial 
House of Commons by 13 members. The channel of com- 
munication between Northern Ireland and the British Govern- 
ment IS the Home Office. 

The constitution of the Irish Free State declares that 
state to be a co-equal member of the Community of Nations 
forming the British Commonwealth of Nations. 
The Irish It says that all powers of government and all 
authority, legislative, executive and judicial in 
Btitution Ireland are derived from the people of Ireland. 

Every person domiciled within its area, at the 
time of the proclamation of the Free State, who was born 
in Ireland and who was of Irish parentage on either side or 
who had Irish domicile for seven years, is declared to be 
a citizen of the new state, unless he or she decides other- 
wise. Irish is declared to be the national language, and 
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English is equally recognized as an official language. 
Liberty of the person and the dwelling of the citizens are 
declared to be inviolable. Freedom of conscience and of the 
profession and practice of religion is laid down, and no law 
establishing or prohibiting a religion may be passed. The 
constitution also prescribes free education for all citizens, and 
enjoins freedom of speech and the right of lawful assembly, 
and also the inalienability of the natural resources of the 
state. 

The legislature (Oireachtas) consists of the King and two 
Houses — a Chamber of Deputies (Dail Eireann) and a 
Senate (Seanad Eireann). The Chamber of 
Government is elected by secret ballot by the direct 

vote of all citizens above the age of 21 years who 
comply with the existing electoral laws. There must be one 
member for each thirty thousand of the population, and not 
more than one member for each twenty thousand. Election 
is based on proportional representation. The present 
number of deputies is 153. Elections must be conducted on 
the same day throughout the country, and the Chamber of 
Deputies continues for four years unless it is dissolved sooner. 
The Senate consists of 60 members elected by all citi- 
zens of the age of above 30 years who comply with the exist- 
ing electoral laws. Citizens who have reached the age of 
21 are eligible for the Chamber of Deputies, but they 
must reach the age of 35 years and have done honour to 
the nation by reason of useful public services or must be 
specially qualified as representing important aspects of the 
nation’s life before they are eligible for membership of the 
Senate. The legislature must have at least one session every 
year. The Chamber of Deputies controls financial legislation, 
although the Senate may make recommendations. Other 
bills must normally be passed by both Houses. Certain con- 
stitutional means are provided for cases of deadlock 
between the two Houses. The j)ositioii of the represent- 
ative of the Crown (Governor-General) in relation to legis- 
lation is regulated in accordance with the constitutional 
usages governing such cases m the Dominion of Canada. 
Provision is also made in the constitution for the “initiative” 
of proposals for laws or constitutional amendments on a 
petition of fifty thousand voters, and for a referendum on 
demand by a certain proportion of members of either House. 
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Amendments of the constitution made after eight years from 
the date of its first operation can only become law after sub- 
mission to the people by a referendum. The executive 
authority is vested in the King, and is exercised in accord- 
ance with the law, practice and constitutional usages regard- 
ing the exercise of executive authority in the Dominion of 
Canada by the representative of the Crown. The Executive 
Council is responsible to the Chamber of Deputies, and may 
consist of not more than 32 ministers appointed by the 
Governor-General; four ministers must be members of the 
Chamber, and a number not exceeding eight must be chosen 
from all citizens eligible for election to the Chamber, who 
cannot be members of Parliament during their term of office, 
except by the special permission of the Chamber itself. 

The judiciary consists of Courts of First Instance, and a 
Court of Final Appeal, or the Supreme Court. The Courts 
of First Instance include a High Court, which is vested with 
full original jurisdiction in and power to determine all matters 
and questions whether of law or fact, civil or criminal, and 
also courts of local or limited jurisdiction. The decision of 
the Sufirerne Court is final in all cases, but every person has 
the right to petition tlie King for special leave to appeal to 
His Majesty-in-Council. 



CHAPTEE XXII 


THE GOVEENMENT OF INDIA 

1. HISTORTCAL 

The present Government of India is regulated by the 
Government of India Acts of 1915, 1916 and 1919. The 
measure of 1919 is^^ transitional; it represents a 
Reinarks stage of development towards complete responsible 
government in India as part of the British 
Empire. While it marks the definite beginning of respons- 
ible self-governmeni in India, it is also the end of a period 
of executive government. A little over half a century ago 
that executive government was itself a complete departure 
from the system then prevailing. The present Government 
of India is the result of a series of processes and attempts. 
In the earliest days of the English in India tlieir functions 
were mainly commercial. They came to India as members 
of trading companies with or without charters granted by the 
English executive government of their time. They had no 
territorial dominion. They acted under the duly constituted 
power in India. With the spread of English commercial 
enterprise came struggles not only with the Indians but with 
other European powers, especially the Dutch and the French. 
In their struggle with other European powers in India, the 
English depended very largely ujxin Indian help. Partly by 
accident, partly as the result of systematic scliemes, the whole 
of India ultimately passed into the hands of the English. The 
legislative supremacy of the British Parliament was establish- 
ed in India, just as it was in what are now known as the 
Self-governing Dominions. 

The connection of the English with India dates back to 
the time of Elizabeth. Fired by stories of wealth^ybrought 
to the West through Venice by eastern traders. 
Early ^ and from Portugal by Portuguese mariners, in 
S^EngUnd ^ number of Englishmen of good birth 

with India petitioned Queen Elizabeth to grant them a 
charter of incorporation as a company to trade to 
the East Indies, The task undertaken by these merchant 
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adventurers was no light one. The East was practically un- 
known to the English people of that time; the sea routes 
were only partially known and what was known of them was 
due largely to Portuguese sailors. Ships were slow and small, 
and^their utility for trading in the East was problematical. 
But those were the days of Drake, Hawkins and Ealeigh. 
The venturesome merchants pressed their claims hard before 
the government of Queen Elizabeth, and on the last day of 
the sixteenth century, Queen Elizabeth granted the first 
charter to an English company for the purpose of trading in 
the East. 

This charter was similar to the charters granted to other 
companies of that time. The Company, it declared, was to 
elect each year one governor and twenty-four com- 
Charfer* Hiittees. These committees were individuals, 
not bodies. They were the forerunners of the 
Company Directors. The charter also granted a considerable 
number of privilegesAprovided that the trade proved profitable 
to England. Should it pr ovg^^unprofitable^ the charter could 
be terminated on two years’ notice. The Company was given 
practically a monopoly of trade with the East Indies. 
It had power to grant licences to other traders and to forfeit 
the property of unlicensed traders, or (as^af^erwardg. ealled) 
interlopers. It received power to lay down laws for the 
good government of the Company, provided those laws were 
not contrary to the greater laws of England. It was 
also empowered to impose penalties to secure obedience to 
the laws. 

In the early days of the Elizabethan company trade was 
carried on by individual members subscribing to the expense 
of each voyage. The profits were divided out proportionately 
at the end of the voyage. Some years later, instead of each 
member contributing to each separate voyage, the contribu- 
tions were lumped together and the Company was managed 
on a joint-stock basis. 


During practically the whole of the seventeenth century 
the relations of England and India were purely commercial. 

In 1609 James I. renewed the charter of 
Charter! Elizabeth, with such additions or alterations as 
the Company found necessary for the enforce- 
ment of discipline on long voyages. During the reign of 
Charles I. and during the Commonwealth, the Company was 
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engaged in competition with Dutch merchants and English 
interlopers. In 1657 it was in such great distress because of 
competition that it,^ actually contemplated giving up its fac- 
tories. Cromw^r, however, granted a new charter to the 
Company, which was renewed at the Restoration by 
Charles IT. in 1661. 

Charles II. was the direct cause of the first territorial 
sovereignty of the English in India. In 1661, the year after 
his accession to the throne, the port and island of 
Charles II.’s Bombay were granted to him as part of his dowry 

Dowry; oil his marriage with the Infanta of Portugal. A 

Growth marriage dowry of this type was of little use to the 

of the English king. He had no direct method either of 

Company governing or of utilizing his property. The 

most reasonable course was to lease it to the 
Company which had established trading connections with 
India. Thus, in 1669, his dowry was handed over to the 
Company m return for an annual rental of ten pounds. The 
Company by this time had established many trading centres 
in various parts of India, particularly on the west coast. 
Gradually ^jts activities extended to Madras and to Bengal. 
Trading posts, or, as they were called, factories, comprised 
a few acres of land, the rights to which were given by the 
ruling authorities in India. As the commercial posts 
increased, the Company found it necessary to organize the 
stations on a definite scdieme. At Bombay, Madras and 
Calcutta, principal stations were established, to which the 
others in the various areas of India were made definitely sub- 
ordinate. From these three trading head stations arose 
ultimately the three presidencies of Bombay, Madras and 


Bengal. 

Charles II. also granted to the Company by royal charter 
the right of coining money. The money was to be current in 
India, but not in England. In 1683 a charter 
Chariers was granted for the creation of courts of judi- 
for Money- cature at such places as the Company might 
^minfiT decide. These courts were to consist of a lawyer 
Courts and two merchants nominated by the Company. 

Their law was to be according to the rules of equity 
and good conscience. The development of Indian and Euro- 
pean law side by side from this time onwards we have already 


seen. 
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In 1687 King James II. granted a charter to the East 
India Company for the creation of municipal government 
at Madras. The charter provided for the 
creation of a municipality with a mayor, twelve 
aldermen and sixty or more burgesses. At this 
time tile officials of the Company began to 
realize that, if they were to compete successfully 
with the Dutch, they would have to take more 
upon themselves than mere commercial organiza- 
tion. Not only was the Company persecuted by 
English interloper merchants and Dutch com- 
petitors, but they had considerable difficulties 
with the Mahratta and Moghul powers. Their first intention 


Charter for 
Municipal 
Govern- 
ment and 
Beginning 
of Parlia- 
mentary 
Interven- 
tion 


was to establish territorial supremacy only where their fac- 
tories had been established, and just so far as it was neces- 
sary, to give their commercial undertakings a sound political 
basis. The struggle w\ih English interlopers led to what 
was really the beginning of parliamentary intervention in 
Indian affairs In 1691 the interloyiers formed a new East 
India Company and attempted to upset the monopoly of the 
original on^ In spite of the decision of the Lord Chief 
Justice in favour of the old East India (V>mpany, the House 
of Commons, in 1694, declared that, unless prohibited by 
definite Act of Parliament, all English subjects had a right 
to trade with the East Indies. This decision arose out of a 
legal case. At the instance of the old Company a ship had 
been detained in the Thames on the suspicion that it was to 
trade with the East Indies. The monopoly of the old 
Company had been renewed on the decision of the Lord 
Chief Justice*, but the detention of ships brought the matter 
before Parliament, which laid down a maxim that only the 
legislature could give a trading monopoly to any part of the 
world. 

In 1698 Parliament again occupied itself with Indian 
affairs. The rights of the old East India Company were 
due to expire in the course of three years, and 
Parliament passed an Act which constituted a 
new association for the conduct of East Indian 
trade. This association or General Society was 
incorporated as a joint-stock company called 
“The English Company Trading to the East 
The other company was known as the Old or 


The New 
Company 
and 

Amalga- 

mation 

Indies”, 
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London Company. The Old Company subscribed a large 
sum of money to the funds of the new joint-stock society. At 
the end of the seventeenth century there were several types 
of merchants who had a statutory right to trade with the 
p]ast Indies : (1) there was the new company incorporated in 
1698, (2) the original old Company, (3) a small number of 
subscribers to the General Society who had not subscribed 
to the new joint-stock company which arose out of the General 
Society, and (4) a number of interlopers. In 1702 the two 
companies, the old and th§ new, entered into negotiation for 
union. These negotiations were carried through in 1708 by 
an Act of Parliament. The new company was called “The 
United Company of the Merchants of England Trading to 
the East Indies”. The London Company’s charter expired 
finally in 1709. 

Once the Company was definitely established, it proceeded 
to organize itself on an efficient basis. One of the first needs 
, was the creation of suitable courts for both 
o/o>um criminal cases. The Company pre- 

sented a petition to King George I. for the 
establishment of mayors’ courts at Madras, Bombay and 
Calcutta, or Port William; in 1726 courts were established. 
Each court was presided over by the mayor and nine aider- 
men, seven of whom had to be British subjects. Appeal 
lay from these courts in some cases to the Governor-in- 
Council and in others to the British Government. Later, in 
1753, a Court of Requests was established for the trial of 
petty cases. The 1753 Charter also limited the jurisdiction 
of these courts to suits between persons who were not natives 
of the towns over which the courts had jurisdiction. Suits 
arising between Indians, the charter declared, were to be 
decided Indians themselves. 

During the eighteenth century the territorial power of 
the Company extended rapidly. Factories /\multiplied and 
were strengthened. In addition to ordinary 
Extension commercial undertakings the Company was com- 
Com^an 's more and more to become both a civil and 

Territoiies a military power. The break-up of the Moghul 
power after the death of Aurangzeb created so 
much unrest in India that the Company was not sure of pro- 
tection in any one of its stations. The distance of Delhi, 
the Moghul capital, from the factories, and the diflSculties of 
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communication compelled them to adopt such means as 
would guarantee immunity from wanton attacks and from 
the rapacious levies of the lieutenant-governor of the 
Moghul Empire. In addition, the gradual dissolution of 
Akbar’s scheme of administration and the weakness of the 
powers ai Delhi encouraged the French. Seeing an oppor- 
tunity of conquest the French established possessions in 
various parts of India, particularly in Madras. In Madras 
started a series of struggles between the French and English 
which ultimately led to the begmning of English territorial 
supremacy in India. In Bengal this struggle was many-sided : 
sometimes it was with the Dutch, sometimes it was with the 
French and sometimes it was with the local powers. After 
the subjugation of Serajudulla by Clive at the battle of 
Plassey, 1757, the de facto sovereignty of the English was 
established in Bengal. Theoretically the actual powers of 
government were exercised by the Nawab of Murshidabad 
in the name of the Moghul Emperor. Clive decided to 
establish more than a dc facto power. He obtained the grant 
of the dewani from the Emperor. In the firman granting 
the deioani to the Company the Emperor, Shah Alam, placed 
the whole of the revenue administration in the hands 
of the Company. Revenue administration implies the ad- 
ministration of civil justice. The Company thus combined 
the possession of military force with tlie administration of 
civil justice, a fact which still further strengthened its actual 
and legal position. 

For many years the English Government did not inter- 
fere in the Company’s affairs. With the growth of the 
Company’s prosperity and the extension of its 
Interfer- dominion the authorities in England gradually 
enceof became alive to the fact that India was the scene 

Parliament of unusual events as well as a field of infinite pros- 
perity. The wealth and overbearing attitude of 
the East India Company’s merchants seemed to create 
considerable envy in the hearts of their stay-at-home 
countrymen, who began to search about for evidence to 
discredit the administration of the Company which had given 
them their wealth. From this envy, or, rather, from the 
interest caused by the envy of a few Englishmen, arose a 
large series of legislative enactments and celebrated cases, 
such as that of Warren Hastings, the sum total of which was 
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later to bring about the sovereignty not of the Company but 
of the British Parliament itself. 

The first real Legislative Act governing the East India 
Company was the Act “for establishing certain regulations 
for the better management of the affairs of the 
Regulatin India Company, as well in India as 

Act oH*773 Europe.” This Act, which is better known as 

Lord North’s Eegulating Act of 1773, contained 
a fairly complete scheme of government for the Company’s 
territories in India. It laid down that the Government of 
Bengal should be composed of a Govemor-General-in- 
Council. The Council was to consist of four members. In 
the case of differences of opinion the majority was to decide. 
If there was an equal division of votes the Governor-General, 
or, in his absence, the presiding member of council, was to 
have a casting vote. Madras and Bombay were to have 
separate Governors or Presidents, and Councils, which 
were to be subordinate to the Governor-General and 
Council in Bengal as regards the declaration of war and the 
conclusion of peace. This Act nominated the first Governor- 
General in India, Warren Hastings, and his four councillors, 
General Clavering, George Monson, Richard Barwell and 
Philip Francis. The appointment of subsequent governors 
and councils was left to the Court of Directors of the Com- 
pany. The home management of the Company’s affairs also 
remained in the hands of the Directors. 

The Regulating Act contained certain legislative matters. 
It empowered the Governor-General and his Council to issue 
such rules and ordinances as were necessary for self-govern- 
ment at Fort William and other factories, and to levy such 
punishment as was necessary to enforce obedience to the 
rules and orders issued. The Act laid down the unusual pro- 
vision that none of the legislative regulations of the Council 
was to be valid unless it were registered by the Supreme 
Court with the consent and approbation of the Court. An 
appeal lay from the regulation registered by the Court to the 
King-in-Council. 

The Act also constituted the Supreme Court, which wasi 
not only to be independent of the executive government, I 
but was to act as a check upon its actions. While 
the executive government consisted of the Company’s 
servants, the Supreme Court was to consist of a Chief Justice 
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and three judges appointed by the King. It was to have 
jurisdiction over the King’s subjects in the province of 
Bengal. The Court was a King’s Court, not a .Couipany’s 
Court. Rules were laid down regarding appeals to the Privy 
Council and the powder of the Government of Bengal to alter 
any of the provisions of the Act. 

The Regulating Act is a most unfortunate example 
of parliamentary interference in Indian affairs. It set up a 
two-fold authority, the executive government and the 
Supreme Court, the former responsible to the Company, the 
latter to the Crown. Tliis double authority soon proved un- 
workable. The Governor-General was also practically 
powerless before liis own Council. Tlie wording of the Re- 
gulating Act, moreover, was not sufficiently clear to mark off 
the affairs of the one authorityr\froni those of the other. The 
Supreme Court completely dominated the executive govern- 
ment. Not only did it hamper its work by the issue of its 
writs but it exercised a considerable jurisdiction independent 
of the executive government. In 1781 an Amending Act was 
passed, winch removed the worst of the anomalies of the 
Regulating Act. It exempted the Governor-General and his 
?nuncil jointly and individually from the jurisdiction of the 
Supreme Court in regard to their public work. The 

Governor-General and Ins Council were also empowered to 
draw up regulations for the creation of the local courts of 
justice without reference to the Supreme Court. 

The Amending Act of 1781 was followed by Pitt’s India 
Act of 1784. The frequency of Indian legislation in the 
House of Commons was an index of the growing 
Aci 1784 P^wer of the Company. Committees had been 

appointed from time to time to report on the 
administration, and on their reports motions were made in 
Parliament for the recall of Warren Hastings and for a 
closer limitation of the Governor-General’s power. The 

Directors of the Company refused to recall Hastings. In 

1783, the Prime Minister, Fox, introduced a Bill into the 
House of Commons to transfer the authority from the Court 
of Directors to a new body to be appointed by the Crown. 
This Bill was passed in the House of Commons but was 
defeated in the House of Lords. Fox resigned, and was 
succeeded by Pitt. In the new Parliament of 1784, Pitt 
introduced and carried through his own India Act. This 
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Act set up as the supreme authority six parliamentary 
“Commissioners for the affairs of India,” a body which 
became known as the Board of Control. The Act also made 
changes in the Council in India. It reduced tlie number of 
members in Bengal to three, of which the Cominander-in- 
Chief had to be one. It also remodelled the constitution of 
the Councils ”6r Madras and Bombay. The Parhamentary 
Commissioners, or the Board of Control, were to consist of 
five members of the Privy Council, three of whom should be 
the Chancellor of tlie Exchecjuer and the two Secretaries of 
State. The President of the Board was given a casting vote 
in all matters of dispute; in fact the idea behind the Act 
of 1784 was to give as complete power as possible to the 
President of the Board of Control. The first president of the 
Board was Lord Melville (Henry Dundas), who held office 
from 1784 to 180]YPitt’s Act thus started a system of govern- 
ment by two authorities, viz., the Company and the Board 
of Control. This lasted till the complete reform of the govern- 
ment took place after the Mutiny. From the time of Lord 
(3ornwallis all administrative acts of the (Tovernor-Ceneral- 
in-Council were subject to the sanction of the British Govern- 
ment. The Directors continued to exercise powers of patron- 
age; they also conducted the home business of the Company, 
but Parliament more and more scrutinized their administra- 
tion. Periodical encjuiries were held, the most famous of 
which produced the Fifth Report of 1812. 

The charters of the Company were renewed from time to 
time, but with each renewal the control of Parliament was 
more strict. In 1793 the Court of Directors was 
Renewal required to appoint a Secret Committee of three 
ChaAers their own members through whom the Board 

of Control was to issue its decisions to the 
Governors in India in times of war and peace. The Councils 
were also remodelled on a basis of three members each and 
the Commander-in-C4iief. The Court of Directors was still 
given the power of appointment of the Governors and the 
Commander-in-Chief, with the approval of the Crown. The 
Court had also the power of removal. The Governor- 
General was given power to over-ride his Council in matters 
of great importance. Similar powers were given to the 
Governors of Madras and of Bombay. The Act continued 
the Company’s monopoly for twenty years. Other Acts 
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followed regulating the organization of the government and 
granting new legislative powers to the Madras and Bombay 
Councils. Supreme Courts were created for Madras (in 1800) 
and Bombay (1823). 

In 1813 Parliament confirmed the Company in the tenure 
of its Indian territories, but abolished its monopoly of 
Indian trade. It confirmed its monopoly of 
Charter f^^ide with China. This Act authorized the 
Act of 1833 expenditure of a considerable sum of money for 
education. In 1833 the Charter Act declared that 
all the territories of the Company in India were held 
in trust for the Crown, and abolished the monopoly of trade 
which the Company ha^ held with China : ^t ended the 
career of the Company as a mercantile corporation. No 
official communication was to be sent by the Directors to 
India until it had been examined and approved by the Board 
of Control. The Governor-General of Bengal was now called 
Governor-General of India. Another, a fourth or extra- 
ordinary member, was added to his Council but he was to 
attend and vote only at meetings for the making of laws and 
regulations. Like the others he was to be appointed by the 
Directors on the approval of the Crown but from outside 
tlie servants of the Company. This was the so-called legal 
member. The first legal member was Macaulay. The 
Governor-General-in-Council was empowered to make laws, 
or, as they were called in the Act, '‘laws and regulations” 
for the whole of India. The power of legislation was with- 
drawn at the same time from the Governors of Madras and 
Bombay, although they were allowed to place draft schemes 
before the Governor-General-in-Council. Acts passed by the 
Governor-General-in-Council could be disallowed by the 
Directors. Such Acts had also to be laid before Parliament. 
An important result of the 1833 Act was the appointment of 
the Law Commission, composed of the legal member of the 
Governor-Generars Council, another member from England 
and one servant of the Company from each of the three Pre- 
sidencies. This Commission drafted the Penal Code which, 
however, did not become law till 1860. The Act created a 
new Presidency, the centre of which was to be at Agra. 
This provision was modified two years later by the creation 
and appointment of a Lieutenant-Governor for the North- 
Western Province. The Act also empowered the Governor- 



THE GOVERl^MENT OF INDIA 


495 


General to appoint a Deputy Governor for Bengal, like 
the Charter Act of 1813, it contained certain ecclesiastical 
provisions regarding the creation of bishoprics. It also 
declared that “No native of India shall, by reason of his 
religion, place of birth, descent or colour, be disabled from 
holding any office under the Company”. 

At the next Charter stage, in 1853, the right of patronage 
was taken from the Directors and placed under the Board 
of Control. The President of the Board of 
Charter Control thus practically completely supplanted 
Act of 1853 i-ke Directors in the ruling power. The Act of 
1853 is particularly memorable as having- 
established what was really the first Indian Legislative 
Council. The Council of the Governor-General was again 
expanded and reconstituted. The legal member was now to 
be regarded as an ordinary member for both legislative and 
executive action. Six special members were added for the 
purpose of legislation alone. These members were nominated 
from the presidencies and lieutenant-governorships. The 
Council thus consisted of twelve members : the Governor- 
General and the four members of his Council, the Com- 
maiider-iii-Chief and six special members. The Act also em- 
powered the Governor-General to appoint two additional civil 
members, but this power was never used. The Council’s 
sittings were made public and official proceedings were 
regularly published. 

The Act of 1853 made several other alterations in the 
constitution and control of India. The Governor-General 
was no longer to be Governor of Bengal. A new Governor 
of Bengal was to be appointed similar in position to the 
Governors of Madras and Bombay. /\ Power was given to the 
Board of Control to appoint a ]jieutenant-Governor until a 
Governor was appointed. Peculiarly enough the power to 
appoint a Lieutenant-Governor was exercised till 1912, when 
the first Governor was appointed. The Act also said that six 
members of the Court of Directors should be appointed by 
the Crown. It declared the Commander-in-Chief of the 
Queen’s Army^to be the Commander-in-Chief of the forces 
of the Company. 

The Act of 1853 was largely the work of Lord Dalhousie. 
To him, therefore, belongs the credit of the first attempt to 
differentiate the legislative and the executive functions of the 
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Government of India. The Governor-General’s Council was 
the only Council which could legislate for India as a whole. 
The principle of local representation was admitted by the 
appointment of four official representatives of the govern- 
ments of Madras, Bombay, Bengal and Northern India. The 
actual position of the Government of India in the Council 
was that, if one member were absent, there was a majority 
against the officials of tlie Government of India. Another 
innovation was the oral discussion of questions in full Coun- 
cil. The business of the Council henceforth was public. Thus 
was laid the basis of the future Legislative Councils of 
India, for it was now recognized tliat legislation in India 
required special machinery. ‘ 

In 1854 the Government of India Act was passed which 
enabled the Governor-General of India in Council, with the 
sanction of the Directors and the Board of 
Control, to take under his immediate authority 
and management by proclamation all the 
territories of that time belonging to the East 
India Company and to make provision for their 
administration. Under this Act the various Chief 
Commissionerships were established. The Act enjoined the 
Government of India to lay down the limits of the several 
provinces, and it also officially declared that the Governor- 
General of India was no longer to be known as the Governor 
of the Presidency of Bengal. 

The next important constitutional document in the history 
of India was the “Act for the better Government of India” 
passed in 1858. The Indian Mutiny led to the 
Acto?l*858 reorganization of the government. The 

East India Company came to an end and 
the powers previously held by the Directors and the Board of 
Control passed to the Secretary of State for India. With 
him was associated a council, known as the Council of the 
Secretary of State. The members of this council were 
originally fifteen in number. According to the Kegulations 
in force before the new Act of 1919, it consisted of such a 
number of members, not less than ten and not more than 
fourteen, as the Secretary of State from time to time might 
determine. Nine at least of the members must have had 
long and recent service or residence in India. Ten years 
were laid down as a minimum of service and no member 
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could be appointed who had left India more than five years 
previous to his appointment. Originally the conditions of 
appointment were similar to those of a judge of the High 
Court, viz., good behaviour, but the term was later reduced 
to ten years’ maximum, and still later to seven. The Secretary 
of State had j)ower to fill vacancies. No member of the 
Clouncil could sit in Parliament. The Secretary of State, as 
President of the Council, could divide the Council into com- 
mittees and could appoint one of the members vice-president. 
As the Secretary of State is a member of the Cabinet 
of Great Britain and thus responsible to 1 Parliament, he 
could not be bound by the decision of the (council; but in 
over-riding h^dc'cision he had to state his reasons in writing. 
In cases of urgency he could act without consulting the 
C^ouncil and in certain matters he was authorized to act alone. 
The whole of tlie revenues of India were placed under him, 
but ho could not sanction any grant without the concurrence 
of the majority of the Coundl. In this matter Parliament 
completely gave up its control to the Secretary of State and 
his Council, but it safe-guarded the revenues of India 
against arbitrary disjiosal by insisting on a majority vote in 
the Council. Even if it wislied. Parliament could not order 
any exfienditure to be incurred from Indian revenues without 
first amending the Act of I85S. The accounts of the Secre- 
tary of State were to be audited m England and placed 
before Parliament. Except in the case of invasion, no 
revenues could be a})plied for military purposes without the 
consent of both Houses of Parliament. The Act also 
declared that all naval and military forces hitherto belong- 
ing to the Company were thenceforth to belong to the 
Crown. The servants of the Company were now to become 
government servants and future appointments would be made 
by the Crown. The Governor-General, Governors, Advocates- 
General, and Members of Council in India were to be ap- 
pointed by the Crown; other appointments to high offices, 
Lieutenant-Governorships, Chief Cornmissionerships, etc. , 
were to be made by the Governor-General, subject to the 
approval of the Crown. 

The Act of 1858 was accompanied by the well-known 
Queen’s Proclamation, which has been called the Magna 
Charta of India. 

In 1861 was passed the Indian Councils Act, many of the 

32 
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provisions of which formed the basis of the internal govern- 
ment of India till 1920. The Council established 
by the Act of 1853 had not proved satisfactory. 
Act, 1861 S' or one thing it abolished the legislative powers 
of the presidencies. It centralized legislation for 
India in the hands of one Council with local representatives. 
It soon became apparent that local legislatures would have 
to be created in Madras, Bombay and Northern India. 
Again, the opinion that the Councils could not fulfil their 
proper functions without some direct representation of the 
Indians themselves was finding favour. Certain local 
difidculties had arisen in connection with the jurisdiction of 
the Council. The Council, too, had tended to depart from 
its original intention : it began to assume the characteristics 
of Parliament. Instead of being purely legislative it took 
up its attention with enquiries into grievances. The Act of 
1861 was passed in order to remedy these defects. The power 
of legislation was restored to Madras and Bombay. A Legis- 
lative Council was also established for Bengal, and 
the Act empowered the Governor-General to establish 
councils for the North-West Provinces and the Punjab. 
These two bodies came into being in 1886 and 1897, respec- 
tively. The Governor-General’ s Legislative Council was 
increased by .additional members, not less than six and not 
more than twelve, nominated for two years by the 
Governor-General himself. At least half of these members 
were to be non-official and actually some of them were always 
Indian. The legislative power of the Governor-General-in- 
Council was increased by the Act. It was to cover all 
persons whether British or Indian, foreigners or others, all 
courts of justice, all places and things within Indian 
territories and all British subjects within the dominions of 
the Indian princes and the states in alliance with the 
British Crown. Certain subjects were reserved for the 
sanction of Parliament — such as the statutes governing the 
constitution of the Government of India, statutes affecting 
the raising of money in England, any future statutes affect- 
ing India, the Mutiny Act, and the unwritten laws and con- 
stitution of England. The Act gave^the force of law to the' 
miscellaneous rules and orders which had been issued in the 
non-regulation provinces (i.e., the newly acquired territories 
of the .Company), either by extending them or adapting to 
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them regulations which had been made for the older pro- 
vinces, or by issuing them directly from the execu- 
tive authority of the GovernornGeneral-in-Council. The 
Governor-General in case of emergency was empowered to 
make temporary ordinances without the consent of the Coun- 
cil, but these ordinances could not remain in force for more 
than six months. 

The local legislatures established by the Act for Madras 
and Bombay were each to consist of the Advocate-General 
with a number of other persons varying in number from four 
to eight, of whom half were to be non-officials nominated by 
the Governors. Local legislatures were forbidden to legis- 
late in matters forbidden to the Governor-General-in-Council 
and also in matters affecting general taxation, currency, 
post offices, telegraphs, penal codes, patents and copy- 
right. The Governor-General’s sanction was necessary 
before certain measures could be introduced in the local 
Councils; for all measures his final assent was necessary. 
He thus directly controlled the legislation of the local 
Councils. 

As yet there was no real attempt to separate central and 
local subjects for purposes of legislation. The Governor- 
General-in-Council could legislate for the whole of India and 
he retained considerable powers in respect of local legislation. 
The new Councils were purely legislative. They could not, 
like the Councils of the 185b Act, enquire into or redress 
grievances : tha t was left to tlie executive government. 

In 1861 one of the most important Acts in the history of 
the development of Indian administration of justice was 
passed — the Indian High Courts Act, according to 
THe Jndian wibch the Crown was empowered to establish 
Act, iseT** letters patent High Courts at Calcutta, 
Madras and Bombay. The Supreme Courts/tthe 
Sadar Dewani Adalat and the Sadar Nizamat Adalat were 
merged in the new High Court. Each of the High Courts 
was to be composed of a Chief Justice and ^Judges not ex- 
ceeding fifteen in number; of these not less than one-third 
were to be members of the Indian Civil Service. All the 
judges were to be appointed by, and to hold office during the 
pleasure of, the Crown. The High Courts were given super- 
intendence of all courts from which appeals might come to 
them. 
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The next important stage in the development of the 
Indian institutions of government waa the Indian .Councils 
Other Acts 1892. In the interval between 1861 and 

® * 1892 only Acts of minor import were passed. By 
the Government of India Act of 1865 the legislative power 
of the Governor-General-in-Council was extended to British 
subjects in Nativ e, or as they arejiow known ^ Indian States., 
The same Act enaEled the Governor-Gcnenil-in-Council by 
proclamation to define and alter the territorial limits of the 
presidencies and other administrative units m India. In 
1869, by the Indian Councils Act, the Governor-Generahin- 
Council was empowered to make laws for native Indian 
subjects of the Crown in any part of the world. /\ In 1874, 
another Indian Councils Act made provision for the appoint- 
ment of a sixth member (for public works) to the Governoi’- 
Gcneral’s Council; but by the Indian Councils Act of 1904 
the sixth member’s place was made general, not necessarily 
for public woi’ks jairposes. In .1876, by tlie Koyal Titles 
Act, the Queen adojited tlie Idle of Bnijaess of India in 
addition to her other titles. The official Indian equivalent 
adopted was liaise r-i-Hind. 

The Indian Councils Act of 1892 marks a distinct advance 
on th^t of 1861;y|it increased the size of the Legislative; 

Councils and also changed the method of nomi- 
Comidls^” nation. The members to be nominated for the 
Act, 1892 Council were fixed at ten to sixteen for the 

Governor-Generars Council, from eight to twenty 
for the Councils of Madras and Bombay, not more than 
twenty for Bengal, and not more than fifteen for the United 
Provinces. The Grovernor-General-in-Council with the 
approval of the Secretary of State in Council was enabled 
to make regulations to govern the nomination of members of 
his own and the provincial council. Under the regulations 
introduced, the principle of election was really started for the 
Legislative Councils. Thus, ten non-officials were included 
in the Governor-General’s Council. Of these one each was 
nominated by the B^jogal.. Chamber of Commerce, and the 
Legislative Councils of Madras, Bombay, Bengal and the 
United Provinces. In the provincial Councils the non-officials 
were nominated on the recommendation of various bodies, 
such as the corporations, universities, district boards, landlords, 
chambers of commerce and trades associations. 
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This “nomination” was really election, though the name 
election was not officially used. No nomination made by 
these various bodies was rejected. 

The Act of 1892 made considerable advance in the con- 
duct of business in the Councils. The most important^ 
departure was the privilege of official criticism granted both 
to the supreme and the provincial Councils. By the Act of 
]861 discussion on financial matters was limited to those 
occasions on which the Financial Member introduced new 
taxes. Now the whole Council was given the right freely to 
criticize the financial policy of the Government, with the 
reservation that they could not question the budget item 
by item as is done in the House of Commons, where each 
item is passed separately. The concession of fin anci al 
c^icism was important not only to the non-official members 
but^d~ tlTe Government. The records of the Councils show 
much painstaking criticivsm by non-official members both 
Indian and European. Many of the leading business men of 
India were nominated under the Act, and, in particular, the 
Finance Member derived considerable benefit from their pre- 
sence, both officially, by public discussion in the Council, and 
privately, by personal discussion. 

The Act also granted the right to ask questions. This 
light was really given in the interest of the Government, 
because by means of answering questions they were able to 
explain their policy or individual actions. The Council was 
also empowered to draw up rules for questions and 
discussion. 

Five years after the Act was passed, the Secretary of 
State ordered the working of the new system to be reviewed, 
particularly to find out how far the various classes in India 
were represented on the legislative bodies. In Madras and 
Bombay it was shown that district boards and municipalities, 
which nominate members for rural areas, were disposed to 
elect lawyers as their members. No change was made in 
these provinces, but in Bengal a seat was transferred from 
the rural municipalities to the landlords or zemindars, who 
as a class hitherto were unrepresented. The numbers and 
proportions of non-official members were still small. In the 
provincial Councils only eight non-official members were 
admitted. In the Indian Legislative Council, a maximum of 
sixteen additional members was allowed, but to keep an 
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official majority, not more than ten could be non-officials. 

Of these, four were “recommended” by the non-official 
members of the provincial Legislative Councils and one by 
the Bengal Chamber of Commerce. As it was impossible to 
represent the whole of India by the remaining seats on a 
basis of election, the Governor-General nominated the other 
five members himself. 

The next important event in the constitutional develop- 
ment in India is the Morley-Minto reforms of 1909. These 
reforms mark a great advance in the legislative 
powers of the Councils. Many reasons con- 
tributed to bring about this. /I In the first place, 
the spread of education amongst the people of 
India had raised a class which demanded an out- 
let for its political feelings. In the second place, a number 
of events, internal and external — the Universities Act of 1904, 
the partition of Bengal, and the Russo-Japanese war — had 
stirred the political feelings of the people of India. In the 
third place, experience of council government had been favou- 
rable. The government had derived definite benefit from the 
non-official members. The non-official members on their 
part continued to press for an extension on the principle of 
the Councils Act of 1892. 

A committee was appointed to consider the advisability 
gjid methods of increasing the representative element in the 
various councils. The problem which the committee had to 
face was the conjunction in some sort of constitutional 
machinery of the principle of official executive control with 
the principle of constitutional parliamentary government. 
After discussions extending from 1906 to 1909 the reforms of 
1909, known as the Morley-Minto Reforms, were introduced 
— Lord Morley was Secretary of State and Lord Minto Vice- 
roy at the time. In the meantime two Indians had been 
nominated as members of the Secretary of State’s Council, 
and at the time of the introduction of his Bill into Parlia- 
ment Lord Morley announced his intention of appointing an 
Indian member to the Viceroy’s Council. Mr. S. P. Sinha 
(afterw ards Lord Rinha) was app<3inted as law member of the 
Governor-General’s Council in March, 1909. Later an Indian 
was appointed to the executive council in each provincial 
government. 

The Indian Councils Bill was passed in 1909 and the new 
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legislative councils came together in 1910. The Act was 
worded in wide and general terms. All details 
Cou^iU were to be made ,by the local authorities. The 
ActTlSOS down that the members of the legislative 

councils should include members mentioned as in 
the previous council and also elected in accordance with regu- 
lations laid down in the Act. The maximum number of 
members was more than doubled and the scope of discussion 
extended from financial matters to all subjects of general 
interest. The right to ask questions was continued. The 
Act left to the Government of India the decision of the 
actual number of members to be nominated within the 
maximum limits given in the Act. Other details, such as the 
term of office and the conditions of tenure, the quorum, and 
the regulations governing the conduct of business were left 
to the local authorities. Generally speaking, the result of 
the various rules and regulations drawn up and of the general 
principles laid down by the Act were these. In the Gover- 
nor-General’s Council, members were elected by the non- 
official members of the provincial Councils, by landlords, and 
by Mahommedan communities in the provinces. Ke- 
prescntation was also given to the chambers of commerce of 
Bombay and Bengal, and to the district councils and muni- 
cipal committees of the Central Provinces. In the provin- 
cial Councils, the landlords, municipalities, district boards, 
Mahommedan communities, cliambers of commerce and the 
universities were given seats. Special arrangement was 
made from province to province to give representation of 
special interests, for example, the planting communities in 
Madras and in Bjengal^ the Corporations of Madras, Calcutta 
and Bombay, tfie Indian commercial communities, and the 
mill-owners in Bombay. 

A number of non-official seats in each council was filled 
by nomination. Nomination was used to represent such 
smaller communities or particular interests as from time to 
time might fairly demand representation. 

The Indian Legislative Council was forbidden to make 
laws repugnant to Acts of the Imperial Parliament. As in 
the Dominion legislatures, the principal heads of legislation 
on which the legislature could not introduce laws without the 
previous consent of the Governor-General were specified. In 
the case of the Governor-Generars Council, bills affecting 
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religion, public debts or revenues, the army and navy, or 
foreign affairs, in the case of the provincial Councils, bills 
affecting currency, the Indian Penal Code, patents, copy- 
rights or the transmission of postal and telegraphic messages 
came under this category. The local legislatures could legis- 
late for subjects that fell within their territorial limits. The 
Governor-General’s Council could pass laws of interest or im- 
portance to all In dia. v 

The discussion of financial matters allowed under the old 
Act of 1892 was expanded. The subject-matter was extended 
by the inclusion of debts. The discussion also took place 
before the budget was finally settled. Members had the 
right to propose resolutions and to take the vote of the Coun- 
cils on the resolutions. The actual procedure on financial 
legislation was as follows : — ^First came the financial 
statement-^a general outline of the financial estimates for the 
coming year, with explanations. On a day later this state- 
ment was discussed, and it was open to any member to move 
a resolution with regard to any proposed alteration in the 
taxes or a new loan or an additional grant to a local govern- 
ment. Then came discussion of the financial statement by 
heads of expenditure. Members might move a resolution in 
regard to any question covered by a head of expenditure as 
the head came up for discussion. Certain subjects in the 
financial statement, including foreign relations and the 
relations of the Government of India, with the Indian states 
were excluded from discussion, as also wore certain parti- 
cular heads of revenue and expenditure. After the financial 
statement was finally settled, the finance member of the 
Viceroy’s Executive Council presented the “budget” and 
explained his reasons for not acc'.epting any of the resolutions 
that had been moved. Discussion followed, but no new reso- 
lution was allowed at that state nor was any vote taken. 

In the provincial Coundls financial procedure was the 
same, save in one important respect, namely, that a com- 
mittee of the Council, consisting of not more than twelve 
members, six nominated by the Governor or Lieutenant- 
Governor, and six elected by the non-official members, first 
examined the financial statement before it was presented in 
the Council. 

Eules were laid down for the conduct of all matters of 
public interest. All resolutions had to be couched in the 
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form of specific recommendations addressed to the Governor- 
General-in-Council or Governor-in-Council as the case might 
be. 

For the other Legislative Councils a large number of 
rules and regulations for the conduct of public business, such 
as a time limit for speeches, were drawn up. Supplementary 
questions w^ere also allowed in the Morley-Minto Councils. 

The main results of the Morley-Minto Keforms may thus 
be summed up : 

(a) Numerically, the Councils were greatly increased. 

The previous marximum was 126 : it was/^ncreased 
Results of to 370. Whereas there used to be 39 elected mern- 
bers, there were now 135. All classes and inter- 
Reforms csts of importance were represented. Election 
was now definite : candidates were no longer 
* ‘recommended”. 

(b) The official majority in the provincial councils was 
replaced by a non-official majority. 

(c) The functions of the Councils were extended in several 
ways and all matters of public interest could be discussed. 
Supplementary questions were allowed. Free discussion was 
allowed on financial matters and on almost every question 
of administration, and resolutions could be nioved^ incorporat- 
ing suggestions, advice, or new policy. 

The system started in 1909 by Lords Morley and Minto 
continued till tlie reforms of 1919-20. Although the Morley- 
Subse Minto Reforms represented a big advance in the 

quent Constitutional development of India, their utility 

Develop- was short-lived. Many circumstances combined 
to make them merely a stepping stone to parlia- 
mentary government. Roth Lord Morley and Lord Minto 
had insisted that they were not meant to lead to parliamen- 
tary government in India. Their aim in instituting the en- 
larged Councils was to improve the existing machinery of 
government. The admission of Indians into the Councils had 
proved so successful that an extension of the principle was 
both desirable and necessary. But the authors of the reforms 
thought that the nature of the Indian social structure 


was opposed to responsible government. They did not 
foresee the intense interest with which Indians actually 
entered into the spirit of the new type of government; nor 
did they consider that what they called the “natural 



506 


POLITICAL SCIENCE 


aspirations” of the people would require a more substantial 
outlet than the new system allowed. The negative state- 
ment of the authors of the reforms simply whetted the Indian 
appetite for some type of real parliamentary government. 

The new Councils achieved their purpose from the point 
of view not only of government, but of the educated classes 
in India. According to Lord Morley, the purpose of the 
Councils was *‘to enlist fresh support in common opinion on 
the one hand, and on the other to bring government into 
closer touch with that opinion, and all the currents of need 
and feeling pervading it, to give new confidence and a wider 
range to knowledge, ideas and sympathies to the holders of 
executive power.” The Government derived much benefit 
from its association with Indian representatives, while the 
Councils stimulated the political life of India. In this way 
they really compassed their own destruction, for once the 
Indians were sufficiently prepared the only course open was 
for expansion, and the only avenue of expansion was towards 
responsible government. 

Several circumstances helped to prepare the way for 
responsible government. The very rapid advance of educa- 
tion, particularly in its higher branches, created 
Circum- body of Indian opinion with definite political 

Ranees leanings and ideals. The advance of education 
Responsible l^^d been oue of the arguments for the Morley- 
Government Minto Eeforms. Not only did education advance 
mgra rapidly after these reforms, but the part 
played by educated Indians in administration greatly 
increased. Indians occupied most of the posts in the various 
provincial and subordinate services of government, and a 
considerable number entered the Imperial services. 
Education meant the development of individuality on the 
part of Indians, and this individuality called for expression. 
Not only did the constitutional restrictions of the system of 
government require alteration, but so also did the terms of 
the government services. A large number of chafing racial dis- 
criminations annoyed Indian opinion and made the demand 
for representative government more insistent than it otherwise 
might have been. Thousands of Indians too, for educational 
or other purposes, had visited 'Great Britain, America or 
Japan, and had studied the political and social organizations 
of those countries. 
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The political consciousness of India was manifested in 
several ways. Large numbers of societies or associations 
sprang up to further social and political reform. Eecognizing 
the difficulties of representative government in a land with 
such a mixed population, and with such distinctive anti- 
national institutions as caste and opposed religions, many 
Indians set themselves the task of social reform and of lay-^ 
ing the basis of common political institutions for India as a 
whole. The existence of the two chief religious systems, 
Hinduism and Mahornmedanisrn, had always presented^ diffi- 
culty in the unification of India, and Indians themselves, 
recognizing this, hastened to create a basis of common under- 
standing which might remove the barriers in the way of 
Indian unity. 

One political institution in particular deserves notice — the 
Indian National Congress. The Indian National Con- 


Thc 

National 

Congress 


gress was founded in 1885, by the late Mr. A. O. 
Hume, a retired member of the Indian Civil 
Service, and has had regular sessions ever since. 
Its objects are set forth in the following state- 


ment which every member of the Congress had to accept : 
“The objects of the Indian National Congress areTKe attain- 


ment by the people of India of a system of government simi- 
lar to that enjoyed by the self-governing members of the 
British Empire, and a participation by them in the rigfits 
and responsibilities of the Empire on equal terms with 
those members. These objects are to be achieved by con- 


stitutional means by bringing about a steady reform of the 


existing system of administration , and by promoting 
national unity, fostering public spirit, and developing and 
organizing the intellectual, moral, economic and industrial 


resources of the country.” 

The Congress has a regular constitution. It meets every 
year, and is composed of delegates from every part of India. 
There is an All-India Committee, which nominates the office- 


bearers and provincial committees, and which makes arrange- 
ments for the election of delegates. There is also a 
Reception Committee. The Congress also used t o support a 
British Committee. — - 


Till 1907 the Congress worked harmoniously. In that 
year, however, there w^as a split, at tlie meeting at Surat; 
one party, the Extremists, refused to act with the other, the 
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Moderates. In 1916 the Congress was re-nnited, but in 1918 
the Congress again broke up on the subject of the Montagu- 
Chelmsford Kefornis. The Extremists proposed to reject the 
proposals altogether; the Moderates supported qualified accep- 
tance of them. The result was that the Moderates abstained 
from the National Congress and formed a conference of 
fcheir own. In December, 1920, the Congress, at Nag- 
pur, altered the fundamental article of its constitution, the 
“British connection” being omitted. The Moderates 
founded a new all-India institution — the National Liberal 
Federation. 

In the National Congress all communities were repre- 


sented. 

The 

Moslem 

League 


The Mahommedans, as a community, largely 
abstained from political agitation, under the 
leadership of Sir Syed Ahmed. In 1906, however, 
they determined to create an organization to 
look after their own interests. Ideas of represen- 


tation were in the air, and the Mahommedan leaders saw 


that they would Iiavo to press for separate representation. 
The Moslem League was the result. Its origiiial objects were" 
to protect tlie j)o]jtical and other rights of Indian Moslems, 
and to promote friendship and union between the Mahom- 
medan and other communities of India. In 1912-13, the ori- 


ginal constitution of the League was altered to include the 
attainment of self-government in India under the British 


Crown; and from 1919-20 onwards the League identified itself 


with the activities of the National Congress. 


One more influence must be noted — the development of 
local self-government. Although this development was not 
so marked as many had hoped, nevertheless it, 
of'fnd'an* showed the growing interest of Indians in 
NaHonality representative self-government on a small scale. 

Itpilso proye ^. the fact that Indian national feeling 
could not be satisfied with Igcal self-government alone. Every- 
thing went to show that the unity of India was at last being 
realized. A common medium of speech had been given in 
the English language; a basis of common rights had been 
secured; common interests were being realized; a common or- 


ganization knit India togetlier : in short, in spite of the vast 
differences of race, language, religion, and social customs 
among the Indian people, the foundation of an Indian 
nationality had been laid. 
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Apart from these general considerations, the Morley- 
Minto Councils themselves showed great defects. In the 
first place, the electorate was not so arranged as 
oflfhe** either to stimulate the interest of the people as 
Councils ^ whole jn political matters, or to give satisfac- 
tion to those who actually were voters. The 
members of the various Legislative Councils were elected 
indirectly. Thus, the represe ntatives of local Councils were 
elected by electors who were themselves elected. For the 
iTUpenal’ CbiihciT ihe~eTecI of “members by the provincial 
legislatures was three times removed from the primary 
voters. There was very little connection between the repre- 
sentative and the primary voter. /y Constituencies were very 
small in voting numbers — usually only a few hundreds. The 
franchise was thus very restricted^ and the actual number of 
representatives was small. In a country of the size of India, 
or even the size of its individual provinces, it is extremely 
difficult to find a mean between (lerfect representation and a 
good working number on a legislative council, but in all cases 
the representative system was on a minimum scale. Addi- 
tional difficulties arose through the existence of various com- 
munities and interests, who either elected members separately 
or were represented by means of nomination. This difficulty 
remain s under the new system, for, with the present com- 
position of the Indian population, representation by commu- 
nities or interests (communal representation) seems. Abe only 
possible method of securing fairness, -u- 

Another, but minor, difficulty in the representative system 
under the Morley-Minto scheme was the large jirojiortion of 
lawyers returned. The majority of members returned by the 
provincial legislative councils to the Imperial Legislative 
Council belonged to the legal profession. The same was true 
of provincial Councils. Except for seats specially reserved 
for landowners, or others, the proportion of lawyers returned 
by the more general constituencies was 70 per cent. The 
return of lawyers as members is accounted for largely by the 
fact that they are the class most interested in politics and 
most able to give the time and mon^ necessary for political 
work. A large proportion of members of the House of Com- 
mons is business men, but as yet Indians have not made the 
necessary progress in industrial and commercial life to pro- 
vide members from this class for the legislatures. Outside 
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the legal profession, the abler Indians are mainly in govern- 
ment service, which disqualifies them from holding seats. 
Landowners are represented separately. The predominance 
of lawyers in the Councils led Mr. Montagu and Lord Chelms- 
ford, in their Keport on Constitutional iieforms, to suggest 
that such qualifications should be prescribed for rural seats 
as would disqualify lawyers from holding them. 

The chief drawback of the Morley-Minto Councils was 
their failure to give any real legislative outlet to Indian 
members. In both the Indian and provincial Councils, 
though in the latter there was an elected majority, the 
Government was able to secure an official majority. In the 
Imperial Legislative Council the official majority, or, as it 
has been called, “bloc”, was absolute. The non-official 
European members in all the Councils usually voted with 
the official members, a fact which sometimes encouraged 
racial feeling. The official majority in the Indian Legisla- 
tive CounciPtheoretically was justified insomuch as the 
responsibility of the Government to the Secretary of State 
had to be maintained. Official members were rarely free to 
speak or vote as they chose. They voted together, 
in a body, in favour of all government measures. The 
Indian members wei’c reduced to the position of critics, 
whose ojimions were recorded in the proceedings^ The 
debatesK^jc to some extent unreal. Under such a system 
the bed! (|ual]lies of the Indian members could not be 
extiacted. ^Jdiat the Indian members were both useful and 
interested in legislation and ^adnVimstratiion was shown by 
their good work in the committees of the Council, where 
they exerted more influence than in the Council itself, by 
their moving of resolutions, and by the asking of questions. 
It may be added that many of the official members also 
disliked the officialization of the Council. In the provincial 
Councils the Government usually had a majority, though in 
some instances bills were much modified either in committee 
or in Council because of non-official influence, and some- 
times contemplated bills were not even introduced by 
Government to avoid the possibility of defeat by the non- 
Government majority. Another difficulty of the Morley- 
Minto system — and this difficulty was common to both 
official and non-official members — was the fact that the 
legislative powers of the Councils were very restricted. 
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Parliamentary control over the Government of India had not 
been relaxed, nor the control of the Government of India over 
provincial governments. A large number of subjects was 
outside the scope of the j>owers of both types of council. The 
financial restrictions in particular were stringent, and, 
as all legislation implies financial considerations, the spheres 
of influence of the various councils were closely cir- 
cumscribed. ^ 

^-Sucli work as the rndian members could effectively do was 
done in the committee room or as the result of private inter- 
views with the heads of government and officials. Neither 
were the councils satisfactory to tlie officials or the govern- 
ments as a whole. All the same they prepared the way for 
further advance. By their very nature they were unsatis- 
factory to Indians, for they were of a parliamentary nature 
without being parliamentary. They x^ointed the way to 
something better, but, so long as this existed, they also 
barred that way. 

The immediate cause of the dissolution of the Morley- 
Minto system was the Great War. The war was fought very 
largely on the princijile of small European 
nationalities being able to decide for themselves 
with whom they should associate in j3olitical life. 
This principle — the jirinciple of self-<leterminafion — became 
one of the most fundamental x>i’meiples of the war. It was 
given an additional imxietus by the insistence of President 
Woodrow Wilson after the entry of the United States into 
the war. The x^nnciple was extended to India, but the many 
difficulties of the political and social structure of India stood 
in the way of its full ap})lication. The best Indian x^olitical 
opinion demanded responsible government for India within 
the Empire on the parallel of the Self-governing Dominions. 

The adox)tion of the new was signalized by 

the following announcement made by the 
Announce- Secretary of State in the House of Commons 
inent of on the ‘20th of August, 1917 — according to the 
^917*** Montagu-Chelmsford Eeport “the most momen- 
tous utterance ever made in India’s chequered 
history” : — 

“The x>olicy of His Majesty’s Government, with which 
the Government of India are in complete accord, is that of 
the increasing association of Indians in every branch of the 
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administration and the gradual development of self-govern- 
ing institutions with a view to the progressive realization of 
responsible government in India as an integral part of the 
Jh’itisli Empire. ... I would add that progress in this 
policy can only be achieved by progressive stages. The 
Eritish Government and the Government of India, on whom 
the responsibility lies for the welfare and advancement of 
the Indian peoples, must be judges of the time and 
the UMiasure of each advance, and they must be guided by 
the co-operation received from those ujion whom new oppor- 
tunities of service will thus be conferred and by the extent 
to which it js found that confidence can be reposed in their 
sense of responsibility.'’ 

The annonneernent was followed by an enquiry made 
in India in 1917-18 by the late Mr. E. S. Montagu, 
Secretary of State for India, aTMTuord CTielmsford, the 
Viceroy. The i-esult of their enquiries was published in 
July, ]918, in their Report on hidian Constitutional Reforms, 
or, as it is usually known, the Montagu-Chelmsford Report. 
The Report gives a historical and critical analysis of the 
existing system of government in India, and makes a large 
number of recommendations for 'reform. The province of 
Burma was left for separate consideration. The Rejxirt was 
considered by the various governments in India, and the 
Government of India, in their despatch of March, 1919, sub- 
mitted their views, suggesting certain modifications. Com- 
mittees presided over by Lord Southborough made recom- 
mendations on the franchise and division of subjects as 
recommended in the Report, and the Government of India 
likewise expressed their views on these. In some respects 
there was considerable divergence of opinion, and ultimately 
the whole subject was referred in July, 1919, to a Joint- 
Committee of both Houses of Parliament. Lord Selborne 
presided over this Comm ittee,j_^iLch_ took evidence from 
reqiresentatives of all shades of opinion. Its report, with a 
draft bill, was issued in November, and the bill, as amended 
by the committee, was passed. His Majesty the King, in 
giving the Royal Assent, issued a Royal Proclamation to the 
Government, Princes and people of India to mark the new 
epoch of government. (^In 1922 the provisions of the Govern- 
ment of India Act, 19i9, were, with some modifications, 
extended to the province of Burma,"^ 
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2. THE CROWN AND SEdKETARY OF STATE 


Whether 
Flexible 
or Rigid 


The present system of government in India is regulated 
by the Government of India Act, 1915, as amended by the 
Government of India Act, 1916, and the Govern- 
Comti- R^cnt of India Act, 1919, and subseg ^uent minor 
tution amendmen ts. The Government of India~^cF^ 
1915 is really an Act consolidating the previous 
Acts affecting the Government of India, and as such it is 
really the basic law of the Indian constitution. The Govern- 
ment of India Act of 1919, though it contains the most 
important constitutional reforms India has known, is more 
of the nature of an amending Act than an original Act by 
itself. 

To these Acts the ordinary constitutional categories of 
flexible and rigid do not apply. Like the constitutions of 
the Sglfr^Qv^ rning Dominions, they have been 
granted by a superior to a subordinate govern- 
or^Rigid ment. Their actual nature as constitutional law 
depends largely on the attitude adopted towards 
them by the governments constituted by them, particularly 
the judiciary. The Acts may be interpreted either as 
ordinary acts of the British Parliament, or as the funda- 
mental constitutional law of the countries concerned. In the 
case of Canada, the Privy Council has interpreted the 
Canadian constitutional Acts as ordinary statutes of the 
British Parliament, but in Australia the High Court, through 
which all appeals to the Privy Council must come, has 
interpreted the constitution as a constitutional law of the 
American type. The High Court of Australia has not only 
regarded the constitution as a constitutional Act amendable 
only by the special process of the referendum, but has 
extended it by doctrines adopted in American constitutional 
interpretation such as implied powers or the immunity of 
instrumentalities. Yet the Australian constitution, like the 
Canadian constitution, is really only an ordinary statute of 
the British Parliament. 

The constitutional Acts of India are likewise Acts of 
Parliament. As constitutional Acts they contain much more 
than is usually laid down in constitutions. A typical consti- 
tution contains the fundamental principles on which govern- 
ment is to be conducted and an outline of its organization. 

33 
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The Acts of 1915, 1916 and 1919 contain very few general 
theories or principles. They deal purely with organization, 
?ind this they deal with in great detail. They give the general 
outlines of government, it is true, but they go into such 
details as the method of correspondence between the 
j(TOvernor-General and the Secretary of State, budgetary pro- 
cedure in the Indian and provincial legislatures, the rights 
and liabilities of the Secretary of State in Council, rules for 
admission to the Indian Civil Service, questions of salary, 
leave, temporary vacancies, offences, procedure and penal- 
ties. The Acts are not only constitutional in the ordinary 
sense : they are also administrative guides. 

These Acts may be amended in twn w^ays : (a) by Parlia- 
ment; (b) by the Governor-General in Legislative Council. 

Parliament is the final source of legislation, 
Amend- repeal, or amendment, but in certain subjects, 

ment sucli as the extension of the limits of presidency 

Consti- towns, the alteration of the jurisdiction of ITigh 

tutional Courts, and the law to be administered in cases 

Acts of inheritance, succession, contract, and dealings 

between party and jiarty, the power to amend or 
repeal has been conferred on the Governor-General in Legis- 
lative Council. Thus the constitution of India, if we may 
apply the terms flexible and rigid to it, is partly flexible and 
partly rigid. It may be amended by the ordinary legislative 
process, both of Parliament and the Indian legislature. So far 
it is flexible. In so far as Parliament is ultimately the legal 
sovereign in India and as the constitution may be amended 
by the ordinary legal process, it is also flexible. But inso- 
much as Parliament is not the normal legislature of India, the 
constitution is rigid. The process of parliamentary amend- 
ment may be looked on as exceptional : the jirocess of aineiid- 
Inont is not the normal legislative process of India. To this 
extent, therefore, the constitution may be looked on as rigid. 

' ' The head of the constitutional system in India, as m all 
the dependencies, is the King, or as he is known officially 
in India, the King-Kraperor. As the India x\ct of 
■Empwo?' 1915 says : “All the territories for the time 
being vested in His Majesty in India are 
governed by and in the name of His Majesty the King, 
■Emperor of India.” All official acts are done in his name 
.and all revenues theoretically are received for him. The 
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actual powers of the Crown in India in many respects are 
the same as in the British constitution, e.g., in relation to 
the army and navy. In addition to these a large number of 
executive functions by various statutes (consolidated in the 
Act of 1915) have been given to the Crown. The Crown, 
through the Secretary of State, may disallow any Act passed 
by the Governor-General m Legislative Council even after 
the Governor-General has assented to it, or any Act passed 
by the provincial legislature after the head of the province 
and the Governor-General have assented to it. The Crown 
can also veto any order of the Governor-General altering the 
territorial limits of the jurisdiction of the High Courts. The 
approval of the Crown is necessary for the creation of a new 
province under a governor, which, with such approval, may 
be done by notification. Th ^ approv al of Ahe .Crown is also^ 
necessary for the demarcation of the authority of a governor, 
for the creation of local legislatures under governors, or for 
the transference of a district from one province to another. 
The Crown lias also considerable powders in granting pensions 
and gratuities. The Crown also determines the ecclesiastical 
jurisdictions of India. By letters patent the Crown can 
establish a High (]ourt in any territory in British India, 
whether it be within the jurisdiction of any existing High 
Court or not. The Crown appoints the Governor^General of 
India, the Governors of the provinces, and the members of 
the Governor-Generars and the Governors’ Executive Coun- 
cils. The CT gwii appoints also the Chief Justices and Judges 
of the High Courts (who hold office during the royal 
pleasure) and the Advocates-General of Bengal, Madras and 
Bombay. On an address from both Houses of Parliament 
the Crown can remove from office any member of the Coun- 
cil of India. The Crown a ppoints the bishops and arch-- 
deacons of C!alciitta, Madras, and Bombay. By an. Order in 
Council th e C rown piay^lso niake_ ^prxiyiaiQn.,.fQr-Ahe appoint- 
ment of the High ConiinissioneFTorlndia, a power which was 
exercised in 3920, and, by royal w'arrant countersigned by 
the Chancellor of Exchequer, appoint an auditor for the 
accounts of the Secretary of State in Council. 

The Secretary of State for India is the real head of tire 
executive of the Indian Government. In the words of the 
Act of 1915, he “may superintend, direct and control all acts, 
operations and concerns which relate to the government 
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or revenues of India, and all grants of salaries, gra- 
tuities and allowances and all other payment and charges, 
out of or on the revenues of India.’’ The legal 
^ designation of the Secretary of State is simply 
Secretary of State, not Secretary of State for 
for India India. The office of Secretary of State is one, 
though actually there are ^even occupants, each 
with his own duties (Home Affairs, Foreign Affairs, War , 
Air^ Dominions and Colonies, India and Scotla nd) . In theory 
one Secretary of State may perform the functions of another, 
and, in actual practice this was done when the JaJte Mr. 
Montagu, then Secretary of State for India, was touring in 
India. The Secretary of State for the (polonies p erformed his 
functions so far as they could not be performed by the Vice- 
President of the Council of India in Council. 

The Secretary of Stat e, is assisted by a Parliamentary 
Under-Secretary (paid), who is a member of one of the 
Houses and changes with a change in the Government, and 
a Permanent Under- Secretary, a member of the permanent 
Civil Service. According to the Act of 1915 the salary of 
the Secretary of State (£5,000 a year), and the salaries of 
his Under-Secretaries w^ere paid from Indian revenues. 
By the Act of 1919, the salaries of the Secretary of 
State must, and any other expenses of the Secretary of State’s 
Department may, be paid out of British revenues. This 
places the Secretary of State for India on the same footing 
as the Secretary of State for the Dominions and^olonies. 
The fact that the Secretary of State’s salary must be includ- 
ed in the British estimates gives Parliament an opportunity 
of discussing or censuring his work, as well as of altering the 

estimates if it thinks fit. ~ 

Associated with the Secretary of State is the Council of 
India, or, as it is usually called, the Secretary of State’s 
Council. This Council consists of a number of 
The Council members, not less than eight and not more than 
Se^^tary fwelve, as the Secretary of State may decide, 
of State The Secretary of State has the right of filling 
vacancies, and members may be removed by the 
Crown on an address of both Houses of Parliament. At least 
one-half of the members must have served or resided in 
India for at least ten years, and must not have left India 
more than five years before their appointment. The term 
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of office of each member is five years. A member may be 
re-appointed for a second term of five years by the Secretary 
of State, in which case he must state the reasons of the re- 
appointment in a Minute which must be laid before both 
Houses of Parliament. No member of the Council may be 
a member of either House of Parliament. Members are paid 
a salary of £1,200, and Indian members receive in addition 
;£*600 as subsistence allowance. The salaries or allowances 
may be paid either from Indian or British revenues. 

The Act of 1919 made several alterations in the Act of 
1915. It altered the method of payment of the Secretary of 
State, the number and duration of the tenure of the 
members of the Council of India, which used to be ten, to 
fourteen and seven, respectively, and the statutory number 
of meetings, which used to be once a week. It made 
several minor changes, such as in the quorum of five, which 
used to be necessary, and the proportion of members of the 
Council who must have resided in India, which used to be 
nine. The whole of the system prescribed in the Act of 
1915 for the conduct of orders and communications between 
the Secretary of State and Governor-General was cancelled. 

The Secretary of State is president of the Council of 
India. He is empowered to appoint a vice-president, and to 
remove him. In the absence of both the presi- 
wtton of the vice-president the members present 

Council choose a president. Meetings are held when 

the Secretary of State so directs, but there must 
be at least one meeting per month (by the 1915 Act it was 
one meeting per week). The statutory quorum up to 1919 
was five, but th^e fili ng- cf the quorum is now left to 
the Secretary of State. The Secretary of State, or the person 
presiding at the Council, has both an ordinary, and, if neces- 
sary, a casting vote. Except in cases where a statutory majo- 
rity of votes in the Council is necessary, the decision of the 
Secretary of State is final where opinion is divided. All acts 
done by the Council in the absence of the Secretary of State 
require his written approval. In the case of differences of 
opinion the Secretary of State or any member of the Council 
may record his opinion and his reasons in the proceedings of 
the Council. 

The Secretary of State is empowered to constitute such 
committees as he may deem expedient for the better 
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transaction of public business; and he may direct what 
business these committees may transact by order of the 
Secretary of State in Council, Usually there are seven such 
cominittees. 

The composition of the Council varies from time to time. 
Normally it is composed of retired members of the Indian 
Services who have occupied high posts in India, 
S^tlir*****^” leading bankers, business men, distinguished 
Council soldiers or soldier administrators, and ^ndians. 

The number of Indians is usually two or three, 
and they are now so chosen as to be representative of the 
whole of India, not of British India alone. 

The Secretary of State wields very wide powers. Some 
of these he exercises by himself : others he exercises with 
his Council. The wide nature of his powers is 
tlw^Secre^ explained partly on historical and partly on 

taryof^*^*' political grounds. Historically, he inherited all 

State. the powers and duties which before 1858 were 

(a) Acting vested in the President of the Board of Control, 
by Himself the Board itself, the Company, the Directors and 
the Secret Committee. Politically, the Secretary 
of State is a member of the Cabinet. With the other mem- 
bers of the Cabinet he is responsible to the House of 
Commons, and must resign if the Cabinet resigns. 

By the Act of 1915 the Secretary of State may act without 
the Council in cases which he considers to be urgent. In the 
case of making war or peace, or in making negotiations with, 
or in matters of policy concerning, Indian ,. States, he may act 
without the knowledge of the Council and communicate his 
orders direct to any officer in India. The correspondence 
coming from Indian States may also be kept from the 
Council. In urgent cases the Secretary of State may act 
independently of the Council, but he must record his reasons 
and notify the members of Council. Except in these urgent 
and secret cases and matters of war or peace, the Secretary 
of State must act with his Council, but he is obliged to act 
according to the majority vote of the Council only in those 
cases which are defined by statute. In other matters he may 
override the decision of the Council. By the Act of 1915 
every order or communication which he proposes to send to 
India, unless it has already been submitted to the Council 
of India, must be deposited in the Council room for the 
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perusal of all members of the Council during seven days 
before either the sending or the making of the order. ‘Any 
member of the Council may record his opinion on such ail 
order, and the Secretary of State, if he differs from the 
majority of the Council, must record his reasons for acting 
in opposition to them. By the Act of 1919 the whole of 
these statutory obligations are made non-statutory. The 
powers are regulated by rules in such a way that the Secre- 
tary of State’s powers may be exercised in harmony with 
the new type of responsible government. In relation to 
transferred subjects (subjects under Indian ministers in the 
various Indian legislatures), the superintendence, direction 
and control of the Secretary of State have been largely with- 
drawn. They are now summed up in his power to advise 
the Crown in the use of the royal veto. In relation to re- 
served subjects (e.g., those under the control of the execu- 
tive in India), his powers, though now regulated not by 
statute but by rules made under the Act of 1919, are also 
restricted. The Secretary of State must always be in such 
a })osition as to give full information to Parliament about 
Indian affairs, but the spirit of the new government requires 
less direct sanction on his part. Powers of sanction hitherto 
vested in him are transferred to the Government of India, 
wliicli provides him with full information. Rules made under 
the Act in relation to both reserved and transferred subjects 
are subject to be laid before, and approved by, Parliament. 

By the Act of 1915 the powers of the Secretary of State 
exercised with the Council of India are very extensive. It 
depends partly on the personality of individual 
(b) Powers Secretaries of State whether they are able or 
of the unable to make their own views prevail against 
ofStlt^^fn views of the majority of the Council, and 

Council partly on the extent to wdiich tlie__Sej[n:jeta^ — of 
State cares to use his position as a member of 
the Cabinet. TTItimately his position as a Cabinet minister is 
decisive, for the Cabinet is not only the chief executive 
power, but the deciding factor in legislation. 

The powers exercised by the Secretary of State in 
Council may be enumerated thus. (1) Powers which he 
exercises in virtue of his position as constitutional adviser 
to the Crown. These pow'ers are co-extensive with the 
powers already enumerated as belonging to the Crown. He 
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advises the Crown in regard to the use of the royal vote 
on laws passed by the Indian legislatures; he recommends 
the issue of proclamations for the alteration of provincial 
boundaries or the creation of new provincial legislative 
councils; he sanctions legislation regarding the areas of 
jurisdiction and powers of High Courts; and he recommends 
appointments. (2) He has the powers, already noted, of 
issuing direct orders in certain cases to officials in India with- 
out the Council’s knowledge or consent, or of overriding the 
Council subject to certain statutory powers which must be 
exercised according to the vote of the Council. The chief of 
these powers is in financial control. According to the Act 
of 1915, “The expenditure of the revenues of India, both in 
British India and elsewhere, shall be subject to the control 
of the Secretary of State in Council; and appropriation of any 
part of these revenues, or of any other property coming 
into the possession of the Secretary of State in Council by 
virtue of the Government of India Act, 1858, or this Act, 
shall not be made without the concurrence of a majority of 
votes at a meeting of the Council of India.” (3) Similarly the 
making of contracts under the Act, and the selling or mort- 
gaging of real or personal estate vested in His Majesty for 
the purposes of the Government of India, are subject to a 
Council majority. The Secretary of State in Council is thus 
a legal entity, with powers as a body corporate of sueing or 
of being sued. His powers in respect to provisional appoint- 
ments and appointments of persons born of parents perma- 
nently domiciled in India to the Indian Civil Service are also 
subject to a Council majority. (4) The many powers which 
are usually exercised in Council, but in respect to which the 
Secretary of State may override the majority of the Council, 
at the same time stating his reasons in writing, as in promo- 
tions and dismissals from the India Office, and regulations 
for admission to the various Imperial Services in India. 

The Act of 1919 amends the Act of 1915 by making most 
of these powers subject to the provisions of the Act of 1919 
and rules made under it. Many of the powers possessed by 
the Secretary of State have been relaxed in favour of the 
various governments in India. 



CHAPTEE XXIII 

THE GOVEKNMENT OF INmA— (continued) 

3. THE CENTRAL GOVERNMENT 


The head of the Government of India is the Viceroy and 
Governor-General, who is appointed by the Crown on the 
recommendation of the Secretary of State, 
and *^**^^^ According to the Act of 1915 “The superinten- 
Governor- dence, direction and control of the civil and 
ofTnafa Riilitary government of India is vested in the 
Governor-General in Council who is required to 
pay due obedience to all such orders as he may receive from 
the Secretary of State.'* The powers of the Governor- 
General are^doubly limited — by the Secretary of State and 
by his own Council. The Governor-General is the personal 
representative (Viceroy) of the King, and as such is entitled 
to the honours and privileges befitting his position. He en- 
joys immunity from the jurisdiction of any High Court in 
relation to his ofScial actions; he cannot be arrested or im- 


prisoned in connection with any suit in a High Court in the 
exercise of its original jurisdiction, nor, save in case of treason 
or felony , is he subject to the original criminal jurisdiction 
of any High Court. 

As representative of the King he is the repository of the 
royal prerogatives and powers, but the delegation of these 
powers to him does not supersede their original exercise by 
the Crown. In particular he possesses the power of pardon, 
which is conferred on him in his warrant of appointment. He 
also enjoys the various dignities which his office confers 
in salutes, precedence, etc. He also enjoys the powers 
which arise from the prestige of his position — powers of* 
advising, persuading, recommending, requesting and 


directing. 

Most pf bis powers are exercised subject to the control 
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of the Secretary of State and his own Executive Council. 
Powers With them he is responsible for the whole 

of^thT * administration of India, for, making treaties or 

Governor- agreements with other states in Asia, breeding 
General territory from or incorporating territory in 

India, and far , exercising jurisdiction in foreign states. In 
cases of emergency he may/ legislate/^ithout his Council, but 
such laws can be in force for six months only and may be 
annulled by Parliament. He has also certain statutory 
powers of overruling his Council. 

By the Act of 1919 he has wide powers of assenting to, 
of votfa g. of reserving for the signification of His Majesty’s 
pleasure, and of returning for further consideration bills 
passed hy the Indian legislature. He also may exercise 
similar powers in relation to bills passed by provincial legis- 
latures. He may stop proceedings in the Indian legislature 
on any subject on which he considers further action to be 
dangerous to the peace of India. He may convene a joint- 
meeting of the Council of StJite and Eegislative Assembly. 
He may dissolve both Houses or extend the sessions. He 
also convenes them subject to statutory limits. He may 
address either House. In the case of the Houses failing to 
pass legislation which in his opinion is necessary to the 
good government of India, subject to the subsequent consent 
of His Majesty in Council, he may act as if the bill had been 
passed. In financial legislation no proposal for the 
appropriation of any revenue or monies for any purpose may 
be made save on his recommendation, and, with the 
consent of his Council; in cases where demands necessary to 
the proper discharge of his responsibilities are refused, he may 
act as if the assent of the Legislative Assembly had 
been given. He is also the final judge as to wliether pro- 
posed appropriations fall within the heads of expenditure 
which may or may not proceed to the vote of the Legislative 
Assembly. A large number of measures, enumerated below, 
may not be introduced into either chamber without his pre- 
vious sanction. 

nv ernor-rTeueral has wide powers of appointment. 
With his Council he appoints temporary judges of the High 
Courts. On liis own responsibility he appoints a vice- 
president of his own Executive Council. He appekrte^the pre- 
sident of the Council of State, and appointed the first president 
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of the Legislative Assembly and will approve of subsequent 
appointments made by the Legislative Assembly. His ap- 
proval is necessary for the appointment of the deputy- 
president of the Legislative Assembly. At his discretion he 
may apj:^int council secretaries from among the members of 
the Legislative Assembly. He also possesses wide powers of 
recommending appointments to the Secretary of State or to 
the Crown through the Secretary of State. 

The Viceroy’s Council consists of ordinary members and 
extraordinary members, if any extraordinary members be 
appointed. The ordinary members are appointed 
by the Crown. By the Act of 1915 the 
number of members was limited to five, or if the 
Crown so decided, six, but the Act of 1919 
removed these limits.;^ Of the ordinary members 
of Council three must be persons who have been at least ten 
years in government service in India; one must be a 
barrister of England, or Ireland, a member of the Faculty 
of Advocates of Scotland, or a pleader of a High Court of 
not less than ten years’ standing. No ordinary member of 
Council can hold a military command or be actually employed 
in military duties. The Secretary of State in Conncil, if he 
thinks fit, may appoint the Commander-in-Chief to be an 
extraordinary member of the Council. Tlie provision that the 
Governor of the province in which the Council assembles 
should be an extraordinary member of the Executive Council, 
was cancelled by the Act of 1919. 

In practice the ordinary members of the Viceroy’s Council 
are in charge of the chief executive departments of govern- 
ment — Home/^,, 5 T^anc^ ~ Commerce and 

Railways, Lidus^rTes and Labour, and Education, 
Council Health and Lands. Tji ree of the six ordinary 
members usually are Indians. HyTTie Act of 1919 
the Governor-General is empowered at his own discretion to 
appoint council secretaries to discharge such duties in assist- 
ing the members of his Council as he may assign to them. 
These council secretaries cannot hold office for more than 
six months unless they are members of the Legislative 
Assembly. They mayL- Liiold office during the Governor- 
General’s pleasure and may_be paid a salary voted by the 
Indian legislature. 

The Governor-General is president of the Council, and he 


The 
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must appoint one of the members as vice-president. The 
.Council meets at such places in India as the 

?tion^‘the directs. At any 

Council meeting of the Council the Governor-General or 
presiding member and one ordinary member of the 
Council may exercise all the functions of the Governor- 
General-in-Council. All orders are made, and proceedings 
carried out in the name of the Governor-General-in-Council , 
and are usually signed by a Secretary to the Government of 
India. The Governor-General is empowered to make rules 
for the expeditious transaction of business in Council. These 
rules are treated as orders of the Governor-General-in- 
Council. Except in the case of measures affecting the 
safety or peace of India, when he may override the decision 
of the majority of his Council, the Governor-General is 
bound by a majority vote/v^The Governor-General, or person 
presiding, has a casting as well as an ordinary vote. When 
the Governor-General overrides his Council, any two mem- 
bers of the dissentient majority may require that the fact 
that he has not accepted the majority’s decision be reported 
to the Secretary of State, with such minutes as the members 
of the Council may have recorded on the subject. In cases 
where the Governor-General is absent from his Council 
through illness or any other cause, and signifies his intended 
absence to the Council, the Vice-President, or other presid- 
ing member of the Council acts in his stead, with his powers. 
If the Governor-General is resident in the place where the 
Council meeting is held and is not prevented from signing 
because of illness, his signature is necessary to all act^\ thus 
made; but if he refuses to sign it, an act of Council is valid 
as if it had been passed by the Governor-General-in-Council. 
When the Governor-General is on tour without his Council, 
the Governor-General-in-Council may confer the full powers 
of the Governor-General -in-Council on him alone. When on 
tour, if he thinks fit, he may issue any order to a provincial 
government, or to officials of a local government without 
previously communicating it to the provincial government 
Such an order is equivalent to an order of the Governor 
General-in-Council, but it must, with reasons, be com- 
municated to the Secretary of State, who may suspend such 
powers. 

The Act of 1919 mad e a complete change in the 
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organization of the Indian legislature. By the Act of 1915 
the Indian, or Governor-General’s Legislative 
LegisUture Council, consisted of the members of his Executive 
Council, and the head of the province in which 
the Council assembled (i.e., the Chief Commissioner of Delhi 
and the Lieutenant-Governor of the Punjab, for Delhi and 
Simla, respectively), with sixty additional members, thirty- 
three of whom were nominated and twenty-seven elected. 
Twenty-eight of the nominated members statutorily might be 
officials and three were non-officials nominated to represent 
the Indian commercial community, the Mahommedans of 
the Punjab, and the landholders of the Punjab. The elected 
portion of the Council was chosen by the non-officials in 
provincial legislative councils, landholders, Mahommedan 
communities and the Bombay and Bengal Chambers of Com- 
merce. Aliens, officials, females, persons under twenty-five 
years of age, lunatics, bankrupts, persons dismissed from 
government services, persons debarred from practice as legal 
practitioners, criminals, or persons who in the opinion of the 
Govenor-General-in-Council were undesirable, were ineligible 
for election. In some of these cases the Governor- 
General had power to remove the disqualification. The 
ordinary term of office was three years. On taking his seat, 
every member had to take the oath of allegiance to 
the Crown. As a rule, in all elections persons elected by a 
constituency had to belong to that constituency as a 
voter. 

By the Act of 1919 the Indian legislature consists of the 
Governor-General and two Chambers, the Council of State 
and the Legislative Assembly. Normally a bill must be 
passed by both Chambers before it proceeds to receive the 
final signature of the Governor-General, which makes it a law. 

The Council of State consists of not more than sixty 
members, nominated, officials, and elected. Not more than 
twenty of the members may be officials. Thirty- 
three members are elected. The Governor- 
General may appoint a President of the .Council 
of State from among the members of the Council, or a person 
to preside in such circumstances as he may direct. The. 
Governor-(^eneral has also the right of addressing the 
Council, and for that purpose may require the presence of 
the members. 
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The Legislative Assembly by statute consists of one 
hundred and forty-four members, of whom one hundred and 
three are elected and forty-one nominated. 

. Twenty-six of the forty-one must be officials. 

The statutory number of members is one 
hundred and forty, but power is given in the Act 
of 1919 to vary the number of members, provided that the 
proportions of elected and non-official members remain at 
five-sevenths of the total for the former, and one- third of the 
remainder (non-elected) for the latter. The Governor- 
General has the right of addressing the Legislative 

Assembly. 

The President of the first Legislative Assembly was 

nominated by the Governor-General, but subsequent 

Presidents have been, and will be, elected by the 
Organiz- Assembly from its own members, the election to 
Legislati^^ approved by the Governor-General. The. 
Assembly Di^puty-Presideiit of the x^ssembly^presides in the 
absence of the President. He is elected by the 
Assembly, subject to the approval of the Governor-General. 
The President and Vice-President both cease to hold office 
if they cease to be members of the Assembly. ^^;?^residents 
may resign their office by signifying their intention to 
resign in writing to the Governor-General) The first 
President could be removed from oflice by tne Governor- 
General. Subsequent Presidents -be-' removed by a vote 
of the Assembly with the concurrence of the Governor- 
General. The ^rst.J?j:esident was paid a salary fixed by the 
Governor-General : the salaries of the Deputy-President and 
elected Presidents are decided by vote of the Indian 
L^isiature. The Governor-General may fix such times 
and places for holding the sessions of the Houses as 

he thinks fit. He can also prorogue the sessions. The 
President may adjourn any meeting. All questions are 
decided by a majority vote. The President has a cast- 
ing, but not an ordinary vote. The powers of the chambers 

may be exercised notwithstanding any vacancy in the 
chambers. 

The Council of State continues for five years, the Legis- 
lative Assembly for three/\l’'he Governor-General may dis- 
solve either House sooner, or he may extend the 
duration of the House if he thinks fit. After the 
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dissolution of either chamber, the Governor-General 
Duration Hiust fix a date for the next session of 
and ScBsions that Chamber not more than six months, or 
CoJw^ilof sanction of the Secretary of State, 

State and not more than nine months after the date of 
Legislative dissolution. 

ssemby official can be elected a member of either 

House, and if a non-official member enters government 
service ipso facto he ceases to be a member of the legislature. 
Membership elected member of one House be- 

of the coming a member of the other House, his seat 
Chambers becomes vacant; and if a member is elected for 
both Houses he must clioose either one or the other. Every 
member of the Governor-Generars Executive Council must be 
nominated a member of one of the Houses, and can attend 
and address the other House. He cannot be a member of 
both Houses. 

Tlie general qualifications for election to the Council of 
State, the Legislative Assembly, and the provincial legisla- 
tures are the same. A person shall not be 

eligible for election if such a person is (a) not a 

Qualm- British subject; (b) a female; (c) a dismissed or 
MimbersWp legal practitioner; (d) of unsound 

of the mind; (c) under twenty-five years of age; (/) an 
Indian and undischarged insolvent; (g) a discharged jn- 
Legislaturea ^olvciit wlio lias iiot obtained a certificate from 
the court stating that his insolvency was caused 
by misfortune and not by misconduct. No person 
can be a member of two legislative bodies at the same time. 
The Governor-General may remove the disqualification (c). 
Persons convicted of certain criminal offences and sentenced 
to long periods of transportation or imprisonment, or persons 
guilty of corrupt practices are disqualified for specified periods,, 
ranging from three to five years. Special qualifications in 
regard to domicile, or the electoral roll in which a 
candidate’s name is entered, are laid down for constituencies 
which exist for communal representation, or representation of 
special interests. 

The qualifications for the franchise vary from province to 
province, and from constituency to constituency. Generally 
speaking, the conditions of registration on the electoral roll 
for both the Indian and the provincial registers are 
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that every person who is (a) not a British subject, 
Qualifi- (b) a female, (c) of unsound mind, (d) under 
cations of twenty-one years of age, and (e) has been con- 
Voters victed of certain offences, in which case a time 

limit for registration is laid down, may not- be registered as 
a voter, if he fulfils the other qualifications. These qualifi- 
cations are based on (a) community, (b) residence, (c) occu- 
pation of a house, (d) assessment to property tax, profession 
tax or tax on companies, (e) assessment to income-tax, 
(/) receipt of a military pension, and (g) holding of land. 
Under the electoral rules, it is open to the provincial legisla- 
tures by a Eesolution to give the franchise to women, and 
this has been done in several provinces, including Bengal. 
For special constituencies the qualifications depend on the 
type of constituency — e.g., Anglo-Indian, European, Univer- 
sity, Maliornmedai^ depressed class, or any other communal 
constituency. In e^h of these special constituencies there are 
special rules. For the Indian legislative bodies membership 
of a local body is a qualification for the franchise. 

The membership of both the Council of State and the 
Legislative Assembly is divided between the provinces, and 
between communities and interests in provinces. 
Electorate '^hus, for the Council of State, six seats are 

for the assigned to Bengal, three of which are general or 

Indian non-Mahommedan seats; two are Mahommedan 
egisature European commerce. The seats 

assigned to other provinces are arranged in 

a similar way. The qualifications of the electors of 

each province are prescribed in detail. For the 

Legislative Assembly, seventeen seats are assigned to 

Bengal, on a communal basis. Other provinces 
are represented on a similar plan, and, as in the Council of 
State, the qualifications of electors in each province are 
separately prescribed in detail. For Berar there are special 
arrangements. 

The Act of 1919 makes provision for the making of 
regulations for the conduct of business in the 
Business andindian legislature. The rules provide for the 
of the*^*”** general course of business, for the preservation of 
Chan^bers order, for the number of the quorum and the 
asking of questions. Provision is also made for 
the drawing up of standing orders to regulate procedure. 
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The Act provides that if a bill which has been passed by 
one chamber is not passed by the other chamber within six 
month s^\^eit her without amendments or with such 
ing8*of\l^' amciidments as may be agreed to by the two 
Chambers chambers, the Governor-General may refer the 
bill to a joint sitting of both Houses. Before 
such a meeting takes place, members of both Houses appoint- 
ed for the purpose must, under the standing orders, meet to 
discuss the dilferences of opinion that have arisen between 
the two Chambers. 

When a bill has been jiassed by the chambers, the 
Governor-General may assent to it, or withhold his assent 
^ , . from it, or reserve it for the signification of His 
of the Majesty’s pleasure. No bill can become an Act 
Governor- till the Governor-General has assented to it, or, 
to^BrUs' in case of a bill reserved for the signification of 
^ * * the royal pleasure, till His Majesty has signified 
his assent to it through the Secretary of State in Council. 
The Governor-General, after a bill has been passed by both 
chambers, may return the bill for reconsideration by either 
chamber. Subject to the rules and standing orders, there is 
freedom of siieecli in both cliambers. No member is liable 
to any proceedings in any court because of his speeches or 
votes in the chamber, or because of anything contained in 
the official reports of the proceedings of the chambers. 

The iirocedure to be adopted in regard to the Indian 
Budget IS given in the Act of 1919. A statement of the 
estimated annual expenditure and revenue of the 
Budgef*^” Government of India is laid every year before 
both chambers. No appropriation of any revenue 
or monies for any purpose can be made save on the recom- 
mendation of the Governor-General./' Appropriations relating 
to certain heads of expenditure are not submitted to the vote 
of the chambers, nor can they be discussed by either 
chamber unless the Governor-General directs otherwise. These 
heads are : — 


(1) interest and sinking fund charges on loans; 

(*2) expenditure on which the amount is prescribed by 
or under any law ; 

(3) salaries and pensions of persons appointed by or 
with the approval of His Majesty or by the 
Secretary of State in Council; 


34 



d80 


POLITICAL SCIENCE 


(4) salaries of Chief Commissioners and Judicial Commis- 

sioners ; 

(5) expenditure classified by the order of the Governor- 

General-in-Council as (a) ecclesiastical, (b) politi- 
cal, and (c) defence. 

In case of any questions arising as to whether any pro- 
posed appropriation does or does^ not come under these heads 
the decision of the Governor-General is final. 

regards other heads of expenditure, the proposals of the 
Governor-General-in-Council are submitted to the vote of the 
Legislative Assembly in the form of demands for grants. The 
Legislative Assembly may assent hl^pr re fuse any demand, or 
may reduce tlie amount referred to in any demandl5y a reduc- 
tion of the whole gi'ant. ^Demands, as voted by the Legislative 
Assembly, are submitted to the Governor-General-in-Council. 
If he thinks that any demand which has been refused or altered 
by the Assembly is essential to the proper discharge of his 
duties, he may act as if the demand had been granted, or 
assented to by the Legislative Assembly. In cases of emer- 
gency the Governor-General may authorize such expenditure 
as he may consider necessary for the safety and tranquillity of 
British India. 

By the Acts of 1915 and 1919 the Indian legislature is 
Power* of empowered to make laws — 

the Indi&n 1. For all persoiis, and all things, within 
LegUlature British India; 

2. For all sulijects of Flis Majesty and servants of the 

Crown within other parts of India; 

3. For all native Indian subjects of His Majesty, with- 

out and beyond as well as within British India; 

4. For the government officers, soldiers and followers in 

His Majesty’s Indian forces, wherever they are serv- 
ing in so far as they are not subject to the Army Act ; 

5. For all persons employed or serving in or belonging 

to the Royal Indian Marine Service; 

6. For repealing or amending any laws which for the time 

being are in force in any part of British India or 
apply to persons for whom the Governor-General 
in Legislative Council has power to make laws. 

Unless expressly authorized by Act of Parliament, the 
Indian Legislature cannot make or repeal a law affecting — 

1. Any Act of Parliament passed after the year 1860 
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extending to British India, including the Army 
Act and any amending Acts to it. 

2. Any Act of Parliament enabling the Secretary of 
State in Council to raise money in the United 
Uingdorti for the Government of India. 

The Indian Legislature cannot make any law affecting the 
authority of Parliament, or any of the unwritten laws, or 
constitution of the United Kingdom on which may depend the 
allegiance of any person to the Crown, or which may affect 
the sovereignty or dominion of the Crown over any part of 
British India. Without the previous sanction of the Secretary 
of State in Council the Governor-General in Legislative Coun- 
cil cannot empower any court other tlian a High Court to 
sentence any European British subject, or his children, to 
death, or abolish any High Court. Laws passed for the Royal 
Indian Marine Service apjily only if the vessel in which an 
offence is committed is in Indian waters at the time of the 
commission of the offence. 

The previous sanction of the Governor-General is neces- 
sary for the introduction of any measure — 

(а) affecting the public debt or public revenues of India, 
or imposing any charge on the revenues of India; 

(б) affecting the religion or religious rites and usages of 
any class of British subjects in India; 

(c) affecting the discipline or maintenance of any part of 
His Majesty’s naval or military forces; 

(d) affecting the relations of the Government with foreign 
princes and states; 

(e) regulating any provincial subject (i.e., a subject under 
the control of the provincial legislatures, according to the 
classification adopted under the Act of 19] 9) or any part of a 
provincial subject which lias not been declared to be subject 
to legislation by the Indian legislature; 

(/) repealing or amending any Act of a provincial 
legislature ; 

(g) repealing or amending any Act or Ordinance made by 
the Governor-General. 

In the event of either chamber refusing to introduce, or 
to pass any bill in a form recommended by the Governor- 
General, the Governor-General may certify that the 
passage of the bill is necessary for the safety, peace 
or interests of India and may sign it, thus making it m 
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Act, Every such Act must be laid before both Houses of 
Failure to Parliament, and must receive His Majesty’s assent. 
Pass In a case of emergency the Governor-General may 

Legislation (j^i^ect that an Act of this kind may come into 
operation immediately, subject to the possible disallowance of 
the Act later by llis Majesty-m-Coimcil. 

The Governor-General has^ower to stop proceedings on 
a bill under consideration by either of the chambers if he 
certifies that the bill affects the safety or peace of British 
India or any part of it. 

The Act of 1919 provides for the appointment by His 
Majesty (by an order in Council) of a High Commissioner for 
India in the United Kingdom. The Order in 

High Com- Council provides for liis pay {£3,000 per annum, 
j^rTndia* payable from Indian revenues) and that of his 

establishment, for the delegation to him of any of 
the powers of the Secretary of State or the Secretary of State 
in Council in relation to the making of contracts, and for the 
exercise of powers on behalf of the Governor-General-in- 
Council or any local government. The tenure of the post is 
for five years. 

The same Act also enjoins that ten years after the 

passing of the Act, the Secretary of State, with the con- 
currence of both Houses of Parliament, must 
submit for the approval of the Crown the 
m^Mion names of persons to act as a Commission to 

enquire into the working of the system of 
government, the growth of education, and the development 
of representative institutions in Britisli India, and to report 
whether the principle of responsible government should be 
extended or retracted and whether a bicameral system 
should be created m local legislatures. This— Gommission . 
which also had power to einjuire into any other matter 
affecting Britisp India which might be referred to jjuby His 
Majesty, was presided over by Sir John Simon, and, after 
conducting enquiries in India in 1928-29, submitted its 
report in 1930. 

The control of Parliament over Indian affairs is exercised 
in several ways (1) Direct Legislation. The 
Parliament- Kiiig-in-Parliament is the legal sovereign in 
o^rlnd^ India, and theoretically may pass laws affecting 
Affairs India on any subject. Actually Parliament has 
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conferred the real powers of legislation on the various 
legislatures of India. Their constitutional position depends 
on Acts passed by Parliament, and, therefore, changes 
in the legal posit io]i of the constitutional bodies of 
India require the sanction of Parliament. (2) Indirectly 
Parliament thus controls the course of Indian legislation by 
prescribing the limits within which tlie Indian legislatures 
work. (3) Legislation and administration. Parliament by its 
own Acts has preserved a considerable amount of admin- 
istrative and legislative control over India. A large number 
of matters in Indian administration require the formal 
assent of Parliament, for example, Acts passed by the Gover- 
nor-General or provincial governors in cases where the 
Indian or provincial legislatures fail to pass legisla- 
tion necessary to the peace and good government of 
India must be laid before both Houses of Parliament. 
Pules connected with the relaxation of the control of 
the Secretary of State in regard to both reserved and 
transferred sulijects must be laid before Parliament. In 
the case of reserved subjects they must be approved by 
resolution in both Houses; in the case of transferred sub- 
jects the rules must be laid before both Houses of Parliament, 
and, unless a petition is presented to His Majesty in either 
House within thirty days of the date on which the House 
has sat after the rules have been laid before it, praying that 
the rules, or any of them, be annulled, then the rules are 
binding. Similar conditions apply in the case of the power 
to make rules in matters where no special provision has been 
already conferr’ed on the Governor-General-in-Council, sub- 
ject to the sanction of the Secretarv of State in Council. 
Pules for admission to the Indian Civil Service must be laid 
before Parliament within fourteen days after they are made. 
Similarly a large number of rules affecting the procedure of 
appointment of high officials and the constitution and powers 
of the various legislative and executive councils require 
parliamentary sanction. An order of the Secretary of State 
to the Governor-General directing the commencement of 
hostilities must be communicated to Parliament within three 
months of the sending of the order. (4) Financial. Parlia- 
mentary sanction is required for expenditure incurred on mili- 
tary operations outside the frontiers of India. The Indian 
Budget must also be presented annually to Parliament 
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with a report on the moral and material progress of India. 
All reports of the auditor must also be laid before Parliament. 

The administrative control of Parliament is exercised by 
means of questions, resolutions, motions for papers, and 
motions for reduction of the Secretary of State’s pay (which 
is ^granted from British revenues) at the annual debate 
on the Civil Service estimates. The key to the power of 
Parliament is the position of the Secretary of State. As a 
member of the Cabinet he is responsible to Parliament, and 
must answer questions and criticisms in the House of which 
he is a member. If the Secretary of State is a Peer, he 
replies to criticisms in the House of Lords, and his Under- 
secretary (Parliamentary) replies to questions in the House 
of Commons. (If the Secretary of State is a Peer, the 
Under- Secretary is a Member of Parliament, and vice versay 
so that the ministry is represented in both Houses.) As a 
member of Cabinet, whether as a Peer or a Member of 
Parliament, he is a member of a party, and as such is liable 
to be questioned and criticized for party purposes apart 
altogether from the interest of the questioners in Indian 
affairs : a member of the opposition party may seize on some 
point of Indian administration in order to discredit not the 
Indian administration or the Secretary of State personally, but 
the party to which the Recretarv of State belongs. Such 
party controversy on Indian affairs is exceptional, as the mem- 
bers of the House of Commons are neither sufficiently well 
versed nor deeply enough interested in Indian matters to 
make them subjects of heated party controversy. Neverthe- 
less the Secretary of State as a member of the Cabinet is 
subject to party discipline, influences and policy. His posi- 
tion as a member of Cabinet, too, which is the ultimate exe- 
cutive and legislative head of Parliament, symbolizes the 
ultimate complete control of Parliament over India. 

The modern trend of parliamentary control is towards 
devolution of power to the Government of India. 
S^Comro? After the assumption of the control of India 
in 1858 through the Secretary of State, who 
was given cabinet rank. Parliament became in a real sense 
the legislative sovereign of India. As we have seen, the supre- 
macy, while theoretically retained, has been commuted in 
practice in favour of a large measure of independence to 
the Indian Legislatures and administrations. As long as 
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the Secretary of State continues to be a member of Cabinet, 
he must be responsible to Parliament, but this responsibility 
may mean as little to the internal administration of India 
as does the similar responsibility of the Secretary of State 
for the Colonies. Parliamentary debates on Indian affairs 
are tending now to become more academic than real, and 
since the passing of the 1919 Act, there has been a tacit agree- 
ment between the various political parties to discuss Indian 
affairs on a non-party basis. Transferred subjects are now 
controlled by the Indian legislatures, and the convention has 
been adopted in Parliament of having a discussion on trans- 
ferred subjects ruled out of order. The Act of 1919 makes 
provision for the new scheme of things by replacing the 
statutory powers of the Secretary of State by powers of issuing 
orders-in-council. This alteration makes the powers of the 
Secretary of State more elastic, and enables him to meet the 
new conditions more easily. The Act also contemplates the 
surrender by hirn^jof a large part of his direct powers of 
superintendence and control. Before the Reforms the finan- 
cial control of the Secretary of State over the Government 
of India was enormous. All matters of general financial 
policy, as well as innumerable specific subjects ,, required his 
sanction. Thus any reduction or increase of taxation 
affecting Indian revenues, the construction of major public 
works from borrowed funds, the construction of larger rail- 
ways, the creation of appointments in India of over Rs. 500 
a month, the issuing of loans in excess of five lakhs of rupees 
to Indian States, and charges for state ceremonies, required 
the sanction of the Secretary of State. The lessening of the 
suyiervision in other directions has been follow^ed in financial 
control, which, under the old system, w as frequently not 
onl^y unnecessary from the point of view of policy, but vexa- 
tious and wasteful of time. 

The administrative work of the Government of India is 
conducted by its various departments, at the head of eac h 
The Admin- which is a member of the Governor-Generahs 
istrative Executive Council. The Governor-General him- 
Depart- self is responsible for the Foreign and Political 
ments Department and his members of Council are in 
charge of the (a) Home; (b) Finance : (c) Legislative; (d) Com- 
merce (and Railways); le) Thdifslnes^and'^^ 

(/) Education, Health and Lands Departments. 
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The work of the departments is conducted by secretaries, 
deputy-secretaries, under-secretaries and assistant secretaries, 
with their permanent establishments. 

The Foreign and Political Department, of which the 
G oYernor-General is personally in charge, is 
Foreign and organized with two branches, with a Foreign 
Depart- Secretary for foreign affairs, and a Political 
roent Secretary for matters concerning Indian States, 

the issue of titles, orders, etc. 

The Home Department deals with general administration, 
internal politics, law, police, and many other subjects. Under 
the administrative control of this department is 
^^l^ent Indian Public Service Commission, which 

regulates recruitment to the official services of the 
Government of India. This Commission is provided for in 
the 1919 Act, and was started in 1926. 

The Finance Department is responsible for the examin- 
ation of all matters from the point of view of finance. In- 
somuch as all proposals require ways and means, 
Departmenr Finance Dej)artment is the most powerful 

and all pervading department in the Government 
of India. This department also administers the Mint and 
Assay Departments, and, through the Central Board of 
Revenue, controls the administration of customs, opium, 
stamps, and assessed taxes. Through the Comptroller and 
Auditor-General, the Finance Department supervises the 
financial affairs of the Government of India and the provincial 
governments. A sub-division of the department is the Mili- 
tary Finance Branch, under the Financial Adviser. 

The Legislative Department is responsible for the pre- 
paration of drafts of bills, for the drafting of 
iugUlative regulations necessary for the constitution 

Department conduct of business in the Indian legislature, 
for advising in all legal matters, and for the con- 
sideration of the legal aspects of Acts passed by provincial 
Governments. The Legal Member is a member of all the 
Select Committees to which such matters are referred. 

The Department of Commerce deals with ports, shipping, 
The Depart- statistics and intelligence, and cognate sub- 
mentof jects. Railways are under this department, but in 
C ommer ce reality they are governed by a Railway Board, the 
head of which is the Chief Commissioner of Railways, 
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The Department of Industries and Labour deals with subr 
jects appertaining to industrial development and 
The Depart- labour legislation. The Department of Mines, the 
Industries Gieological Survey of India, the Indian Stores De- 
and Labour partmeiit, and Printing and Stationery, come 
under it. It also deals with public works, and in 
it is vested the control of the Posts and Telegraphs, at the 
head of which is a Director-General. 

The Department of Education, Health and Lands, which 
was created in 1923 by the amalgamation into one depart- 
ment of the former Departments of Kevenue and 
The Depart- Agriculture and of Education, deals with the 
EducatLn central aspects of education, local self-govern- 
Healthand ment, public health, land revenue, agriculture, 
Lands famine-relief, forests, co-operation, and a number 
of miscellaneous subjects. This Department is 
also responsible for the management of the Indian Museum, 
the Imperial Library, and the Arclunological, Zoological and 
Botanical Surveys. 

Military affairs are under the Comrnander-in-Chief and the 
Army Department, which is organized similarly to 
The Army departments. 

Besides these departments there are others which come 
under one or other of the Members of Coiiiicil, e.g, , the Survey 
Department^ The Government of India administers directly 
a number of institutions, c.g ., the Central Kesearch Institute 
at Tvasauli, the Imperial Library in Calcutta, and the 
Indian Museum in Calcutta. It also controls the Mete- 
orological Department, with the various meteorological 
stations. 


4. SYSTEM OF GOVERNMENT IN THE PROVINCES 

The Act of 1919 starts by making a distinction between 
“central” and “provincial” subjects, and “reserved” and 
“transferred” subjects. The distinction of “cen- 
Central, tral” and “provincial” is between the functions 
Provincial, of the Governor-General-in-Counf*il and the Indian 
and*'*'^*** legislature, and those of the provincial legislatures 
Transferred and provincial governments. The distinction be- 
Subjecu tween “reserved” and “transferred” subjects we 
have already seen. 

Buies have been made under the Act for the classification 
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Central 

Subjects 


of central and provincial subjects, for the devolution of 
authority in respect of provincial subjects to 
Rules local governments, and for the allocation of funds 
to those governments. These rules also determine 
the powers of the provincial governments in relation to cen- 
tral subjects, and give the list of subjects transferred to the 
control of the provincial governors acting with ministers. 
They also define the scope of central and provincial finance, 
and make provision for all cases of doubt arising under the 
double system of government, or “dyarchy”. One of the 
most notable features of the Act of 1919 is the very wide 
field it leaves for subsequent legislation by means of rules. 

The list of central subjects includes all those^that are the 
normal functions of central government, viz., foreign affairs, 
defence, major communications, shipping, coinage, 
Subj^ects customs, [ X)r t and coast control, posts and tele- 
graphs, copyright, civil law, criminal law, and 
certain all-India surveys (e.g., geological and archaeological). 
The Act does not make any material difference in the previous 
administrative system. Forty-four separate subjects are given 
to the Government of India, as well as all matters not ex- 
pressly included in the jirovincial list. — This provision is note- 
worthy, as it shows the acceptance of the principle of the 
Canadian type of federal government. 

The list of provincial subjects includes some fifty-two 
items, the most important of which are local self-government. 
Provincial medical administration (hospitals and public 
Subjects health), education, public works, land revenue, 
famine relief, agriculture and fisheries, co-operative credit, 
forests, excise, the administration of justice, registration, 
factories, water-supply and religious endowments. 

The subjects transferred to the control of the governor 
acting with ministers are numerous. They include local 
self-government, medical administration (with 
Subjecu**^^*^ public health), education, public works, agricul- 
ture, fisheries, the veterinary department, forests, 
co-operative credit, excise, registration, the development of 
industries, and religious endowments. At the outset several 


exceptions are made — e.g., in some provinces, e.g., Assam, 
some of the list are reserved. Rome specific reservations are 
made in the larger subjects — e.g., European education and 
Chief’s colleges. 
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Certain heads of revenue are allocated to the provincial 
governments — e.g., balances outstanding at the time when 
the new system started; receipts arising from 
Arran^*e-* P^’^vincial subjeets; receipts from taxes imposed 
ments* pi*ovlncial governments; proceeds from loans 

raised by provincial governments, and from 
recoveries of loans and i)roceeds from payments made by the 
Government of India for services rendered. A share of the 
income-tax is also given to the provincial governments by 
the Government of India. It is also provided that the pro- 
vincial governments must^pay contributions to the Govern- 
ment of India. Tliese confributions,^fixed by the Government 
of India for each province individually, hav e been the subject 
qf niucli (ymtrovorsy, and have been remitted. Specific powers 
of taxation and of borrowing are also given to the provincial 
governments. 

The Governor-Gen era 1-in-Council decides all cases of 


dispute that may arise between central and provincial sub- 


Cases of 
Doubt-, etc. 


jects. In cases of doubt as to whether any subject 
conies under the reserved or transferred headings, 
the governor has the power to decide. In impor- 


tant cases of disyiihe tlie governor must consult his Executive 


Council and ministers. Erovincial governments are required 


to furnish to tlie Governor-General-in-Council information 


and returns regarding provincial subjects. The Governor- 
General-in-Council, with the sanction of the Secretary of 
State, may revoke the transfer of a subject. 

The Act of 1919 jnade many fundamental changes in the 
government of the provinces. According to the Act of 1915 
the Legislative Council of a province consisted of 
S^slem^f head of the province as a president, the mem- 

Govemment Executive Council, and nominated and 

elected members. In the presidencies of 
Bengal, Madras and Bombay one half, in the other 
provinces one-third of tlie additional members were elected. 
The electorates were so arranged as to secure the fair repre- 
sentation for the various interests in the pi'ovinces, e.g., land- 
holders, municipalities and district boards, the Mahommedan 
communities, the cliambers of commerce and universities. 


Nomination was used to secure representation for special 
minorities or interests, e.g., the corporations of Calcutta , 
Bombay and Madras, the tea interests of Assam and Madras, 
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the mill-owners of Bombay, and, in Bengal, the commercial 
community outside Calcutta. 

The present system of government depends on the distinc- 
tion between reserved and transferred subjects made in the 
Act of 19] 9. The presidencies of Bengal, Madras and Bom- 
bay, the provinces of the United Provinces, tlie Punjab. North- 
West Frontier ProyjpoOj Bihar and Orissa, Assani.iHrd. urma 
are governed, in relation' to reserved subjects, by a Governor- 
in-Council, and in relation to transferred subjects, by the 
Governor acting with ministers. All these presidencies and 
provinces are technically known as “governor’s provinces”. 

Governors are appointed by the Crown, on the recommen- 
dation of the Secretary of State r- and enjoy privileges and 
immunities similar t(^ those enjoyed by the 
Governor A^iceroy. With each Governor is associated an 
Executive Council. The Secretary of State may 
revoke or suspend for such time as he thinks fit the appoint- 
ment of a Governor’s Council, in which case the Governor 
is able to exercise the powers exercised by the Governor-in- 
Council. The members of a Governor’s Council are 
appointed by the Crown. The number must not exceed 
four. The Governor appoints one of tlie members of council 
as vice-president ; he himself is president. The orders and 
proceedings of a provincial government are expressed as 
having been made by the government, but a distinction is 
made between orders issued regarding reserved and trans- 
ferred subjects. The relations of the Governor with his 
Council and ministers are regulated by rules made under the 
Act of 1919. 

The Governor appoints ministers to administer transferred 
subjects. These ministers must not be members of the 
executive council, or officials. Ministers hold 
Ministers Qflfjcg during the Governor’s pleasure. They may 
be paid a salarv equivalent to that paid to a member of the 
Governor’s Executive Council, unless a smaller salarv is voted 
by the Eegislative Council of the province. Ministers 
must be members of the Legislative Council, otherwise they 
cannot hold office for longer than six months. Tn regard to 
transferred subjects, the Governor is guided by the advice of 
the ministers in charge of the subjects. If, however, he sees 
sufficient reason to dissent from their opinion, he may 
require action to be taken according to his own views. Kules 
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exist for the temporary administration of a transferred 
subject in case of a vacancy, i.e., when no minister is in 
charge of the subject. The personal consent of the Governor 
is necessary for the censure or change m the emoluments of 
an officer of an all-India or provincial service, as well as for 
the posting of an officer of an all-India' service. 

The Govcinor may also at his discretion appoint council 
Council secretaries on the same terms as the Governor- 
Secretaries General can. 

In every Governor’s pi’ovince there is a legislative 
council which consists of the members of the executive 
council and of nominated and elected members. 

, Idle Governor is not a member of the Legislative 
Counctl*^* Council, but has the right to address it. The 
numbers of the councils by statute are : Madras, 
118; Ikjiribay, IL; Bengal, 125; the United Provinces, 118; 
the Bunjab, 83; Bihar and Orissa, 98; the Central 
Provinces, 70; Assam, 53; Burma, 101 . Not more 
than twenty jier cent of the members may be officials. 
Seventy ])er cent must be elected. The numbers laid down 
in the Act may be altered and, in actual practice^ hav^e been 
altered, subject to the presefvaUon ~ of these fixed propor- 
tions. The Governor may also nominate members (in 
Assam one, m other pi’ovinces not more than two) who 
have s[)ecial knowledgci of a bill as additional members of 
the Legislative Council, and, in regard to the bill, they have 
the same riglits as ordinary members. Special provision 
IS made in the case of the Legislative Council of the 
Central Piovinces for the assigned districts of Berar, where 
the Governor nominates members as the result of the 
elections. These members are regarded as ordinary elected 
members of the Legislative Council. Officials cannot be 
elected to the Legislative Councils, and if a member becomes 
a government servant he vacates his seat. This does not 
apply to ministers. 

As m the case of the Indian legislature, the Act of 1919 
leaves the termination of such matters as the terms of 
Qualifi- office of nominated members, the filling of casual 
cations, Con- vacancies, conditions of nomination, qualifications 
stituencies, of electors, methods of election, the number 
of representatives for special communities, and 
decisions in disputed elections to subsequent rules 
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made under the Act. Subject to the rules so made, a ruler 
or subject of any Indian State may be nominated as a member 
of a governor’s legislative councjl. 

It is impossible here to give in detail the composition of 
the various provincial councils, the various provincial 
InBenal iOlis for votiiig, and the rules regu- 

” latmg tlie tenure of nominated members. The 

system prevailing in Bengal may be taken as an example. 

In Bengal constituencies arc arranged by community 
(Mahommedan , non-Mahominedan , European, Anglo- 
Indian), and interests (landholders, commerce, universities). 
The territorial division of constituencies is into urban and 
rural, the number of seats varying according to population 
and community. The boundaries of rural constituencies 
coincide with those of the administrative district. In certain 
cases (e.g., for election to the central legislature, and for 
certain communities, sucli as the European) constituencies 
are arranged arbitrarily to suit tlie jiurposes of the election. 
Nomination is used to secure the representation of certain 
classes (e.g., tlie depressed classes and Indian Christians). 
Commerce and industry is s(‘parately represented according to 
individual interests (e.g., the Jlengal Cliainbei* of Commerce, 
Bengal National Chamber of Commerce, the Indian Tea Asso- 
ciation and the Indian Mining Association). The total statu- 
tory number of tlie Bengal Council is 125 : actually it is usually 
about 140. 

The qualifications of electors vary from constituency to 
constituency. The qualifications, like the constituencies, 
depend on community (Mahommedan, non- 
Electorate Mahommedan, European;, Anglo-Indian), and 
interests (landholders, universities, commerce, 
etc.). Beyond community, the chief qualifications are resi- 
dence in the constituency, payment of taxes (municipal 
taxes, road and public works cesses, choukidari or union 
rates, income-tax), the holding of an Indian army pension, 
and the owning or occupying of land or buildings separately 
valued and assessed at a given figure (e.g., Es. 300 per 
annum for (Calcutta). The qualifications of landholders vary 
from district to district. In each case a minimum of land 
revenue or of road or public works cesses must be paid. 
Women have been admitted to the franchise in several 
provinces. 
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Power* 
of the 
Councils 


The statutory length and duration of legislative 
Duration couiicils and the organization of the councils are 
o^f the substantially the same as those of the Legislative 

Councils Assembly. 

The general powers of the local legislatures are to make 
laws for the peace and good government of their respective 
provinces. Subject to the restrictions applying to 
Tf^the*** Indian legislature, and the additional re- 

Councils sti’ictions iiaiiied in the Act, the legislature of 
any province may repeal or amend, as far as 
affects the province, any law made either before or after the 
commenc.einent of the Act of 1919 by any authority in British 
India other than the local legislature. The various restric- 
tions are : — 

(1) The legislature of a jirovince cannot make any law 
affecting an Act of Parliament; 

(’2) No law can be introduced into a provincial legislature 
without the previous sanction of the Governor-General which 

(а) nil [loses or authorizes the imposition of any new tax, 

unless the tax is a tax scheduled as exempted by 
iTiles made under the Act of 1919; 

(б) affects the public debt of India, or the customs duties 

or any other tax or duty imjiosed by the Governor- 
General-in-(founeil for the purposes of the Govern- 
ment of India, jirovided the imposition of such a tax 
docs not affect such taxes or duties; 

(c) affects the discipline and maintenance of any part 
of His Majesty’s military, naval, or air forces; 

((/) affects the relations of the government with foreign 
states; 

(e) regulates any central subject; 

(/) regulates such part of any provincial subject which in 
whole or part has been declared to be subject to 
legislation by the Indian legislature; 

(g) affects any power for the time being legally reserved 

to the Governor-General-in-Council; 

(h) alters or repeals the provisions of any law passed 

before the commencement of the Act of 1919 wPich 
by rules has been declared to be beyond the powers 
of [irovincial legislatures m respect of the repeals or 
amendment ; 

(i) which alters or repeals any provision of an act of 
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the Indian legislature, which, by the provisions of 
the Act cannot be repealed or amended by the pro- 
vincial legislature without previous sanction. 

An Act, or provision of an Act made by a provincial legis- 
lature, and subsequently assented to by the Governor- 
General IS not regarded as invalid by reason only of its 
requiring the previous sanction of the Governor-General. 

The procedure in provincial budgets is mucli the same 
as that oi the Indian legislature. The same laws apply to 
B , presentation of the financial statement, the 

LegistaU^ right of the legislative councils to reject or 
reduce the demands, the power of the local 
government to authorize expenditure in cases of emergency, 
and the necessity for all af)pro{)riations to be made on the 
recommendation of the Governor. The same law applies 
also to the Governor’s power to act as if assent to a demand, 
which he considers essential to the proper discharge of his 
responsibilities, had been gjven, but Uns jxiwer applies only 
to reserved subjects. 

The following heads of expenditure are not submitted to 
legislative councils : — 

(a) contributions payable by the local government to the 
G overnor-G eneral-in-Council ; 

(h) interest and sinking fund charges on loans; 

(c) expenditure in which the amount is prescribed by or 

under any law; 

(d) salaries and pensions of persons appointed by or with 

the approval of His Majesty or by the Secretary 
of State in Council; and 

(e) salaries of judges of the High Court of the province 

and of the Advocate-General. 

The Governor has the power of final decision in questions 
of dispute as to whether any proposed appropriation does 
or does not fall under any of these heads. 

The laws that hold for the Indian legislature apply to 
provincial legislatures regarding the power of a governor to 
O her proceedings on a bill which he certifies 

Provrsions atlecting the safety or peace of his province; 

to the creation of rules and standing orders for 
the conduct of business in the council; and to freedom of 
speech. With the alterations necessary to suit a provincial 
council as distinct from the Indian legislature, similar rules 
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to those applicable to the Indian legislature exist for the pro- 
vincial legislatures in regard to the return and reservation 
of bills. 

In the case of reservation, the reservation is for the con- 
sideration of the Governor-General. Where a bill is reserved 
Reservation foi* the consideration of the Governor-General, the 
of Bills following procedure applies : — 

(.1) The Governor may at any time within six months 
from the date of reservation, with the consent of the 
Governor-General, return the bill for further consideration 
with a recommendation that the council shall consider 
amendments to it. 

(2) After any bill has been considered under those con- 
ditions, with the recommendations made by the head of the 
province, the bill, in its old or amended form, may again 
be presented to the head of the province. 

(3) Any bill reserved for the consideration of the Gover- 
nor-General, if assented to by the Governor-General within 
a period of six months from the date of reservation, may 
become law on the publication of such assent. 

(4) A bill assented to by the Governor Aif not assented to 
by the Governor-General within six monffiV shall lapse and 
be of no effect, unless, before the end of the six months, 
either — 

(a) The bill has been returned to the head of the pro- 
vince for further consideration by the council, or, 
(h) in the case of the council not being in session, a noti- 
fication is issued that the bill will be returned at 


the beginning of the next session. 

The Governor-General may reserve an Act passed by a 
pi’ovmcial legislature for the signification of His Majesty’s 
pleasure. 

Similar provision as in the case of the Indian legislature 
is made for cases of failure to pass legislation. 

The Governor-General in Council has power to constitute 
a new province, subject first to an expression of opinion 
from the local government and local legislature 
The ^ concerned, and second, to the sanction of the 

S*^New” Crown signified through the Secretary of State in 

Provinces Council. Subject to the same restrictions, he 
may place part of a province under a deputy 
governor (to be appointed by the Governor-General) with 


35 
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such modifications of exceptions and exemptions from the 
Indian constitutional Acts as he may think fit. 

In the same way the Governor-General may declare any 
territory in British India a backward tract, and, by notifi- 
Backward cation, establish such a form of government as 
Tracts he thinks desirable, with similar modifications, 
exemptions and exceptions from both the constitutional Acts 
and the Acts of the Indian legislature. These backward 
tracts are similar to the old non-regulation provinces. 

The Act of 1919 contains certain saving clauses regarding 
the possibility of disputes. The validity of any order made 

or any action taken after the commencement of 
ispu es 1919, by the Governor-General-in- 

Council or by a provincial government, which would have 
been within the powers of the Governor-General-in-Council 
if the Act had not been passed, is not open to legal proceed- 
ings on the ground that, because of the Act or rules made 
under it, such order or action is not within the powers of 
the Governoa*-General-in-Council or the Governor, as 
the case may be. Similarly disputes regarding the legal 
powers of the Government of India, regarding central and 
provincial, reserved and transferred subjects are not subject 
to legal proceedings. The validity of any order made or 
action taken by a Governor in Council, or by a Governor 
acting with his ministers is not open to question in legal 
proceedings on the ground that such orders or actions relate 
or do not relate to a transferred subject, or relate to a 
transferred subject of which a minister is in charge. In other 
words, most of the vexed questions of the demarcation of 
powers between central and provincial are made subject to 
the decision of the executive, not of the courts. It remains 
to be seen whether, in spite of the Act of 1919, the courts 
will interfere. 

5. SYSTEM OF GENEBAL ADMINISTRATION 

Up to 1834, the method of legislation of the East India 
Company was by Eegulations issued by the Executive 
Regulation of Calcutta (Fort William), Madras 

and Non- (Fort St. George), and Bombay. These Eegula- 
regulation tions, framed under the Charter Acts, were often 
Provinces complicated, and in course of time it was decided 
not to apply them to the less advanced provinces. 
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The old North-Western Provinces were included in the Pre- 
sidency of Bengal and placed under the Bengal Code, and 
new rules based on existing regulations, but simplified, were 
applied to other territories. Thus the provinces which used 
to be known as “Eegulation Provinces” were Bengal, 
Madras, Bombay, and the North-West Provinces (Agra); 
the others were known as “Non-regulation Provinces”, 
With the progress of the Non -regulation provinces the old 
distinction long since has lost its force, but it has left 
certain traces in the administrative system. The modern 
equivalent of the Non-regulation province is the backward 
tract. The Act of 1919 places the old Eegulation and 
Non-regulation provinces on an equality; each has a duly 
constituted Governor, Executive Council, and Legislative 
Council. 

At The head of the provincial administrative system is the 
Governor and his Executive Council. They share between 
them the final responsibility for the work of the 
The Gov^r- various departments. Each member of Council , 
E^ecuttve Governor included, is in charge of one or 

Council more departments; the division of work depends 
on the numbers in the Council and the capacities, 
training and tastes of the individual members. The heads 
of provinces and the members of the Executive Councils are 
appointed usually for five years. The Governors of Bengal, 
Madras, and Bombay are chosen from outside the govern- 
ment services of India, usually from the aristocracy of the 
United Kingdom. The Governors of the other provinces, w^ho 
are the successors to the Lieutenant-Governors and Chief 
Commissioners of the old system, are members of the Indian 
Civil Service. 

The actual work is carried on by the secretariat, the 
organization of which varies from province to province. 

The number of departments depends on the type- 

Secretariat volume of work to be done, e.g., in Bengal,^ 

there is a Chief Secretary, who is in charge of 
the type of work usually connected with a “Home” depart- 
ment, and appointments, and the Secretaries to the Finance, 
Commerce and Marine, Judicial, Local Self-Government, 
Education, Public Works, Irrigation, Agriculture and Indus- 
tries and Ee venue Departments. In the old Chief ,Com- 
raissionerships of Assam and the Central Provinces, a chief 
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secretary, a second secretary, and, if necessary, a third 
secretary share the work of the secretariat. The secretaries 
are assisted by deputy secretaries, under-secretaries and their 
permanent office establishments. Besides these government 
departments there are the various departments which come 
under one or other of the secretariat departments proper, e.g., 
the police, medical and prisons departments. 

In all the provinces there are special organizations for 

revenue administration. In most of the “Eegulation’’ 

provinces revenue administration is under a 

Revenue Board of Revenue, the members of which vary in 
Adminis- i i- • i • j* 

tration number iroiii province to province from one 

to three . In Bombay there is no Board of Eevenue ; 
the various revenul^ departments are directly under the pro- 
vincial government. Boards of Eevenue also act as Courts 
of Wards. 

The general administration of the provinces is based on 
the principle of repeated sub-division of territory. Each area 
General charge of an official who is subordinate 

Admini«» to the official of the area above him, and who is 
tration superior to the official of the area, or areas, 

suboT’dinate to him. The central unit of administration is the 
district, which in some provinces is part of a wider unit, the 
division, and in all provinces is subdivided into smaller areas. 

The highest district official is the commissioner, except in 
Madras where the district is the supreme unit. The com- 
missioner is in charge of a division, which ordi- 
narily comprises from four to six districts. The 
commissioner supervises the whole work of his 
division. He is the intermediary between the district officials 
and the government or Board of Eevenue. He acts as a court 
of appeal in revenue cases. The commissioner, in Eegulation 
districts, is usually a senior member of the Indian Civil Ser- 
vice. He used to exercise judicial functions, but these have 
now been transferred to the district judge. 

The collector is in charge of the district. He is a member 
of the Indian Civil Service, or sometimes of the Provincial 
Civil Service. The name “collector” arises from 
Collector- his duties as a revenue official. He is also a 
Magistrate magistrate with judicial powers in criminal cases. 
The collector used also to be a civil judge, but 
civil judicial work has now been transferred to district 
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judges. The collector is the representative of the govern- 
ment in his district. A large part of his duty is concerned 
with revenue administration. In Bengal, where landlords 
contribute fixed amounts according to the Permanent Settle- 
ment, his work is not so heavy as in a province like Madras, 
where the revenue is paid by individual cultivators. In 
Bengal he is responsible for the management of government 
estates, and private estates administered by the Court of 
Wards. He is also responsible for all matters affecting the 
welfare of the cultivators, and, in some provinces, for the 
settlement of rent disputes, and for the arrangement of loans 
from government for agricultural purposes. He is also re- 
sponsible for the administration of other sources of revenue, 
such as excise and stamps,^ and he is in charge of the 
district treasury. He gives regular returns of district crops 
and other statistics and prices. With the growing specializa- 
tion of functions in administration the collector has less 
direct responsibility for s everal functions than he used to 
have. Education, sanitation, jails, forests, inc ome- tax , public 
works and agriculture are now under separate departments, 
but his advice and co-operation are needed from time to time 
in all these^s^The growth of local self-government has also 
relieved the collector of much detailed administration in the 
case of municipalities and district boards. As time goes on, 
the functions of these bodies tend more and more to pass into 
non-official hands; nevertheless he is in constant touch with 
these bodies even though officially he may not be chairman. 
In all Ioc*al elections he is responsible for nominations and 
general supervision. He is the returning officer for the 
district constituencies of the new legislative councils. He has 
almost literally hundreds of miscellaneous or contingent 
duties — such as famine relief, arrangements for ceremonial 
visits, reports on anything referred to him by government, 
recommendations for various branches of the provincial 
services, interviews wth„ and advice to inhabitants of his 
district. He has many other functions which are semi- 
obligatory, such as taking a personal interest in the institu- 
tions of the district, especially new institutions, such as night 
or industrial schools. He is frequently eivofficio president 
of bodies, such as school committees. He is also a touring 
officer. On his tours he inspects the work and offices of his 
subordinates and generally acquaints himself, and shows 
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sympathy with the work of his district. He is also a magis- 
trate. Magisterial powers are of three classes, first, 
second, and third. First class powers mean that the magis- 
trate can imprison for two years and fine up to Rs. 1,000. 
As a rule the collector leaves much of the magisterial work 
to his subordinate officers, but he is responsible for the 
supervision of their work. As ma^’trate he is also respons- 
ible for the peace and good order of the district. The 
organization and internal management of the police of 
the district are under the police superintendent. In matters 
relating to crime and the peace of the district the superin- 
tendent of police is under the district magistrate. In regard 
to the internal management of the police force he is under 
the inspector-general of police, who is assisted by deputy 
inspectors-general, each of whom in the case of the district 
police is in charge of a “range’* of districts. 

Stationed at the district headquarters is usually a number 
of other officials who are responsible for specialized branches 
' '*'-'of administrative work — such as the civil surgeon, 
Other X ^ who controls or supervises government or public 
Officials hospitals and dispensaries and acts as meJTcal 
attendant to government officers ;y\the public 
works officer (superintending or executive engineer, according 
to the type of district and organization) who supervises plans 
of, erects, and is responsible generally for government build- 
ings; the forest officer and inspector of schools, the area of 
whose jurisdiction is usually wider than the district; the dis- 
trict engineer, who is a servant of the district board, and 
many assistants both to these officials and to the magistrate 
himself. The district and sessions judge is also stationed at 
the headquarters of the district. Of his functions we shall 
speak presently. 

The district is subdivided into smaller areas or sub- 
divisions each of which is in charge of an official 
of the Indian, or ProvinciaW Civil Services. 
These officials act under the ^ ^Hector. Their 
Off^w powers and duties are similar to his own, but less 
wide. The number of subdivisions in a district 
varies within provinces and from province to province 
according to the size of the district. In Bengal five is a usual 
number of subdivisions in a district, though some districts 
have no subdivision at all. The headquarters, or sadar 
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subdivision, is the d^trict headquarter s > with th e 

magistrate’s "residence, is situated. In^iil^subdivisiotis there' 
are court houses, offices, treasuries' and jails, as at the dis- 
trict headquarters. The subdivisional officers in Bengal and 
in Madras reside at the headquarters of their subdivisions, 
but in Bombay and the United Provinces they live at the 
district headquarters station. Subdivisional officers, like 
collectors, are touring officers. They inspect the smaller 
areas, or thanas (in Bengal). The thana is a unit of police 
administration, in charge of a sub-inspector. The lowest 
revenue unit is the subdivision, which usually is in charge 
of a deputy collector. The sub-deputy collector has no 
separate charge; he assists the collector or deputy collector 
in charge of a subdivision. In Madras, Bombay and the 
United Provinces there are smaller units, taluks or tahsils, 
administered by tahsildars, or, as they are called in Bombay, 
mamlatdars. These belong to the Subordinate Civil Service, 
and in larger areas are assisted by deputy or naib-tahsildars. 
Below these^^in various provinces ^are kanungoes or revenue 
inspectors, and the village officials, the karnam, karkum, or 
patwari (village accountant), the lumbardar and chaukidar, 
or village watchman. 

Though the distinction between Eegulation and Non- 
regulation provinces has now lost its force, certain remnants 
of the old system remain in the nomenclature of 
Non- . officials in Non-regulation provinces. The body of 
F?ovince« Superior officers in these provinces is usua lly 
known as the Commission, e.g., the PunJaBTShd 
Burma Commissions. These Commissions are recruited 
not only from the Indian Civil Service but .also from the 
Indian army. The higher posts are not, as in the other 
provinces, confined to the Indian Civil Service. The 
head of the district is called deputy commissioner, not collec- 
tor. His assistants are called assistant commissioners, if 
members of the Commission; if members of the Provincial 
Service, they are called extra-assistant commissioners. The 
Financial Commissioner in Burma and the Punjab is the head 
of the revenue administration. The revenue administration 
of Oudh is under the Board of Eevenue of the United 
Provinces. In the Central Provinces the divisional com- 
missioners and district revenue officers are directly sub- 
ordinate to the provincial government. Except that the 
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district magistrate and his subordinates have wider magis- 
terial powers, and that in some cases the executive and judi- 
cial functions are more fully combined, the district administra- 
tion of these provinces is similar to that of the regulation 
provinces. 

Of certainyprovinces, e.g., tlie North-West Frontier Pro- 
vince, British^aluchistan, Coorg, Ajmer-Merwara, and the 
Andaman and Nicobar Islands, not included in the 
Pro^nces comiiig Under the new constitutional 

arrangements, the North-West Frontier Province 
is now administered by a Governor. Adeii^which, up to 1918, 
was under the Government of Bombay, n^ now been trans- 
ferred to .the cantrol of the . British Government, except for 
the rnunicipality and the settlement, which are still under tlie 
Government of Bombay. 

The Governor of th e No rth-West Frontier Province i^, also 
Agent to the Governor-General for political relations with the 
frontier tribes. He has a Legislative Council 
The North- consists of the member of the Executive 

West Council, elected members and such number of 
Frontier ^ nominated members, as with the addition of the 
Province member of the Executive Council, may amount to 
twelve , not more than six of whom may 
be officials. The various departments — Police, Public Works, 
Education — are organized as in other provinces. JDjstrict ad- 
ministration^ IS modelled on that of the Punjab. The dis- 
tricts are un^er deputy commissioners, who are assisted by 
assistant or extra-assistant commissioners, tahsildars and 
naib-tahsildars. In this province the tribe is the unit equiva- 
lent to the village of the rest of India.^^sMunicipal government 
has been introduced in the larger towns. Under the Gover- 
nor are various agencies — Malakand, Khyber, Kurram, TbcRt 
aT!d Wana; of which two — ^Tochi valley and Kurram — 
pay land revenue to the Government of India. The 
revenue administration of the province is controlled by the 
Eevenue Commissioner. For both criminal and civil justice 
there are two civil and sessions divisions, each presided over 
by a sessions judge. The head of the judicial administration 
is the Judicial Commissioner, whose court is the highest court 
of appeal in the province. 

Baluchistan includes three main divisions : (1) British 
Baluchistan; (2) Agency Territories, acquired by lease and 



THE OOVERNMENT OF INDIA 


653 


otherwise; (3) the Native States of Kalat and Las Bela. The 
Baluchistan administration is the Chief Com- 

missioner, who is also the Agent to the Governor- 
General. He is assisted by a Revenue Commissioner, who 
advises him in financial and revenue administration, a first 
assistant and secretary (combined in one ofl&ce), and other 
officials, including a number of political agents. The 
administration is based on the self-government of the tribes 
by jirgas or councils of elders. The district levies play an im- 
portant part in the civil and criminal administration. The pro- 
vince receives large subsidies from the Government of India. 

The district of Coorg is a petty province south of Mysore 
which was annexed in 1834 as the result of misgovernment. 
Coorg administered direct for the Government of 

India by the Resident in Mysore who is also 
Chief and Judicial Commissioner of Coorg. The secretariat 
of Coorg is at Bangalore, where the Assistant Resident is 
styled Secretary to the Chief Commissioner of Coorg. 

Ajmer-Merwara is a part of British India situated in 
Rajputana. It consists of two districts, Ajmer 
Merwara Merwara, and is administered by the Agent 

to the Governor-General in Rajputana, who is also 
Chief Commissioner of Ajmer-Merwara. 

The Andaman and Nicobar islands derive their importance 
from Port Blair, the seat of the administration, which used 
_tilJb^the most important penal settlement in India. 
The The head of the administration is known as the 

a^I^c^r of Port Blair, and he is assisted 

Islands by a deputy superintendent, a commandant of 
military police, a medical superintendent of jails, 
and assistants. 


The administration of India is carried on largely 
by various services. These services are subdivided into vari- 


The Indian 
Services 


Oils grades. The highest grade is the imperial 
services, services which are recruited by the 
Secretary of State for India. Next come the pro- 


vincial services, recruited provincially from persons who as a 


rule are domiciled in the province. Next come the subordinate 
services^XPhe members of the imperial, and provincial ser- 
vices and of the highest grades of the subordinate service are 


“gazetted” officers, and as such have certain rights and 


privileges. 
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The most important service in India is the Indian Civil 
Service, or, as it is usually known, the I.C.S. The genesis 
The ICS I.C.S. is to be found in the differen- 

tiation of functions necessary for the conduct of 
the work of the East India Company. As the Company 
became an administrative or governing body as well 
as a trading company, it became necessary to create 
a special body of administrators distinct from traders. 
Previously the work of administration was carried on 
by men who were paid very small salaries but who were 
allowed to trade on their own account. Not only was 
the work of administration indifferently performed, but 
corruption was common. Lord Cornwallis reorganized 
the administrative side of the work. He laid down three 
principles : (1) that every civil servant should covenant 
not to engage in private trade and not to receive presents; 
(2) that the Company should pay sufficiently liberal 
salaries to remove temptation from its officers; and (3) 
that the principal administrative }>osts under the Council 
should be reserved for members of the service or, as it was 
called, the Covenanted Civil Service. The members of the 
service had to sign a covenant in which they agreed not to 
trade or receive presents. Other civil services were known 
as the uncovenanted services. Members of the Indian Civil 
Service were at first nominated by the Board of Directors. 
In 1800 Lord Wellesley established a college at Fort 
William to train young civil servants, but in 1805 it was 
abolished in favour of a special college at Haileybury in 
England, where t jiey received a two years’ training prior to 
coming to India. ^iT 1853 the nomination system ceased, and 
appointments were thrown open to competition. The first 
examination was held in 1855; HaileyburWwas closed in 
1858. The competition is open to all natural oorn subjects of 
the Crown. After passing the examination, the successful 
candidates undergo a period of special training, usually at a 
university in England, after which a final examination 
must be passed. On passing this examination, the civilian 
comes to India, and is first posted to a headquarters station 
to learn his work. During his first two years he has to pass 
examinations in Janguages and departmental work. After 
that he is usually posted to a subdivision, whgnce by pro- 
motion he becomes a collector, or a district and^ sessions 
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judge. By statute a number of posts is always reserved for 
members of the service. 

The other services are mainly the result of differen- 
tiation of functions in administrative work. In the early days 
of British administration, members of the Indian 
Services Civil Service were responsible for all branches of 
work. With the development of the country, 
other services were instituted on the model of the Civil 
Service. For medical work there is the Indian Medical 
Service, the organization of which as a distinct body dates 
back to 1764, when the various medical officers of the Com- 
pany were organized. They were divided later into provin- 
cial cadres or establishments. In 1766 the service was 
divided into two branches, military and civil, a division 
which exists at present. Members of the service are 
recruited by a special examination open to all natural born 
subjects of His Majesty. The earlier years of an officer’s 
service are spent in the army, and he retains army rank 
during the whole of his service. He is liable to recall to 
the army if necessary. The Indian Medical Service (or 
I.M.S., as it is usually known) provides civil surgeons, 
residency surgeons, directors of research institutes and other 
research workers, superintendents of jails and asylums and 
professors of medical colleges. Till recently I.M.S. officers 
administered the mints. They also administer jpub lic health 
work and, largely, the jail department. There ar^\sub ordinate 
services of assistant surgeons and sub-assistant surgeons, for 
both civil and military work. 

The Indian Police Service is also recruited by examin- 
ation. This service provides officers for all the higher posts 
of police administration. The Indian,., Educational Service, 
now abolished, had two main branches — administrative and 
collegiate or teaching — aj d was appointed by selection. 
Officers of other specialized services, the Geological Survey, 
the Public Works Department (usually called the P.W.D., 
npw no longer an imperial service in the old sense) , the State 
Bailways, and the various ecclesiastical establishments, are 
also appointed by selection. There are special women’s edu- 
cational and medical services. 

Indians are eligible for these services on equal terms with 
Europeans. The possibility of Indians entering the services 
used to depend on passing the necessary examinations in 



556 


POLITICAL SCIENCE 


England. Since 1919, however, the higher services have been 
filled partly by direct promotion in India and partly by com- 
petitive examinations which are now held in India. 

France and Portugal hold possessions in India. The 
French possessions comprise five main settlements, with 
other insignificant plots. The five are Pondi- 
Foreign cherry on the Coromandel Coast, Chandernagore 
near Calcutta, Karikal, also on the Coromandel 
(a) French Coast, Malle ou the Malabar Coast, and Yanam, 
on the Coast of the Northern Circars. The admin- 
istration IS conducted by a governor, resident in Pondicherry, 
who IS also commander of the French forces, a chief justice 
and heads of the various administrative departments. The 
territories are divided into communes, with communal boards. 
There is also a judicial system, with civil and criminal courts, 
and courts of appeal. The various French possessions are re- 
presented in the French legislature by one senator and one 
member of the Chamber of Deputies. 

The chief Portuguese possession is Goa. Others are 
Daman and Pragana-Nagar-Avely on the Gujerat Coast, and 
the small island of Diu, with Gogla and Simbor, 
on the south of the Kathiawar Peninsula. The 
administration is carried on by a governor- 
general and council, composed of official and elected members. 
In each district there is a district council. At Daman and 
Diu there are local governors under the governor-general. 
The governor-general resides in Goa. 


6. THE JUmCIAL SYSTEM 

At the head of the judicial system stands the Judicial 
Committee of the Privy Council. It is the final court of 
appeal from Indian courts. Theoretically the 
Crown may refer any matter^ the Committee 
for advice, but actually the can3itions of appeal 
are regulated by the charters of the High Courts 
the Code of Civil Procedure. In civil 
matters an appeal lies (a) from a final decree 
passed on appeal by a High Court or other court 
of final appellate jurisdiction; (b) from a final decree of a 
High Court passed in the exercise of its original jurisdiction; 
and (c) from any other decree, if a High Court certifies it 
as a fit subject for appeal. Certain limits are^laid down as 


The 
Judicial 
Committee 
^ the Privy ^nd 
Council 
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to the subject-matter of appeals. In the first two cases the 
amount involved in the original suit, i.e., in the court of first 
instance, must not be less than Es. 10,000, as also must be 
the value of the subject-matter of the suit tried by the Judicial 
Committee, or it must involve property of the same value. 
If the decree in dispute affirms the judgment of an inferior 
court, the suit must involve a substantial case of law. In 
criminal cases an appeal lies from any judgment of a^Higb 
Court on its original side, provided that High Court certifies 
the subject as a fit one for the appeal, and from any case 
where a |X)int of law is reserved for the opinion of a High 
Court, special leave to appeal may be granted by the Crown. 

After the Judicial Committee come the High Courts, 
which were established by the Indian High Courts Act of 
1861. The present constitution, powers, etc., of 
Courts***^ the High Courts are regulated by the Govern- 
ment of India Act of 1915. High Courts in India 
are established by letters patent, and may be abolished bv 
a n x\ct of the Indian legislature, subject to the a])proval of 
the Secretary of State in Council. The number of judges 
in any High Court, including the Chief Justice and additional 
judges, cannot be more than twenty. Additional judges 
may be appointed by the Governor-General for a period of 
not more than two years. Of the total number one-third, in- 
cluding the (Uiief Justice and excluding additional judges, 
must be barristers of England or Ireland or members of the 
Eaculty of Advocates of Scotland of not less than five years’ 
standing. At least one-third must be members of the 
Indian Civil Service of not less than ten years’ standing, who 
for at least three years have exercised the powers of a district 
judge. The other third must be either pleaders of a High 
(-ourt of not less than ten years’ standing, or persons who 
have held judicial office not inferior to that of a subordinate 
judge or a judge of a small cause court for not less than five 
years. Judges are appointed i^and hold office during the 
pleasure of the Crown. 

The salaries, and other matters connected with the 
salaries of Chief Justices and judges of the High Courts are 
fixed by the Secretary of State in Council. Acting appoint- 
ments are filled by the local Government concerned, or, in 
the case of the Calcutta High Court, by the Governor- 
G eiieral-in-Council . 
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The jurisdiction and powers of each High Court jrfi fixed 
by the letters patent creating it. These letters patent may 
be altered at any time by His Majesty by 
Jurisdiction further letters patent. The High Courts are 
of High forbidden to exercise original jurisdiction in any 
Couru matter concerning revenue. Each of the High 
Courts is vested with powers of superintendence 
over subordinate courts, i.e., courts from which appeal lies 
to the High Court, They may call for returns from, transfer 
any suit or appeal from, make rules regulating the proceed- 
ings of, prescribe forms for, and settle fees for lawyers in, 
these courts. EaclW may make its own rules for the conduct 
of its original or apellate business, and every Chief Justice 
is vested with powers to determine which judge is to sit alone, 
or what judges are to sit together for judicial purposes. 

The High Court of Calcutta has ordinary original juris- 
diction in suits of all descriptions, except small causes, 
within Calcutta. An appeal lies from a judge on 
original side to a bench on the appellate 
Courts'**^ side. By its extraordinary original jurisdiction 
it may remove a suit from a subordinate court, 
either with the consent of the parties or to further the ends 
of justice. It is a court of appeal from all subordinate courts. 
li exercises its ordinary criminal jurisdiction in respect to 
persons within or without Bengal, and not within the juris- 
diction of another High Court. It has also jurisdiction in 
marriage affairs between Christian subjects. 

The High Courts of Bombay and Madras are similar, but 
Higli Courts not within presidency towns, e.g., at Lahore 
and Allahabad, are vested with ordinary original jurisdiction 
save as regards criminal proceedings against European British 
subjects. 

Power to Governor-General-in-Council may alter the 

Alter local limits of the jurisdiction of High Courts. 

Jurisdiction Every such order is transmitted to the Secretary 
of Courts Crown may disallow such an order. 

The power to create additional High Courts is vested in 
the Crown. It may establish such courts in any territories 
in British India, whether within the limits of the 
Hfgh^o^s jurisdiction of an existing court or not. It may 
also alter these limits, and make such other changes 
as may be necessary. 
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Where High Courts have not been established, their 
places are taken by Chief Courts or Judicial Commissioners. 

Thus in the Punjab, before ^ High Court was 
Chief Courts there was a Chief Court, established 

and Judicial 1 ^ 1866, composed of a chief judge and judges 

Commis- appointed by the Governor-General-in-Council. 
sioners jn 1900, a similar court was established in Burma, 
where there is now also a High Court Where 
there is no High Court or Chief Court, its place is taken by 
Judicial Commissioners, who are appointed by the Governor- 
General, and exercise such authority as is conferred on them 
by various Indian enactments. 

Below the High Courts, Chief Courts and courts of 
Judicial Commissioners are the sessions courts, for criminal 


work. Every province is divided into sessions dis- 
tricts, with a sessions judge, and, if necessary, 
additional and assistant sessions judges. Sessions 
courts exercise both original and appellate jurisdiction. They 
may impose any punishment authorized by law, but death 
sentences are subject to confirmation by the High Court. 
District and sessions judges are members of the Indian or 
Provincial Civil or Judicial Services. 


Below the sessions courts are the magistrates’ courts. 
These courts are of three classes — invested with first class. 


Magistrates’ 

Courts 


second class and third class powers, respectively. 
A magistrate with first class powers may inflict 
punishments up to two years’ imprisonment or 


fines up to Rs. 1,000; with second class powers, up to six 


months’ imprisonment or Rs. 200 fine; with third class 


powers, up to one month’s imprisonment or Rs. 50 fine. 


x\ppeal lies to a distric t magistrate from decisions of second 
and third class magistrates. The magistrate’s powers are 


exercised within definite territorial limits. The Code of 


Criminal Procedure largely* regulates the organization and 
direction of criminal work. First class magistrates may also 
commit for trial at the sessions courts offences for which they 
have not powers to inflict adequate punishment. Appeal lies 
from the magistrate’s judgments to the sessions judge. Special 
arrangements may be made by the governments concerned 
for the trial of particular cases, e.g., they may nominate 
special magistrates or invest a magistrate with increased 
powers of punishment, except the power of death sentence. 
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District magistrates have as a rule little time for judicial 
work, which they delegate to their subordinates. In all dis- 
tricts and towns honorary magistrates are appointed, who 
try cases from time to time according to their powers. In the 
presidency towns there are presidency magistrates who try 
minor offences and commit major offences to the High Court. 
Magistrates are also empowered to prevent crime, e.g., by 
demanding security for good behaviour. They are also em- 
powered to deal with unlawful assemblies and to prevent 
public nuisances. The judicial powers of magistrates extend 
from the district magistrate down to the village officials. 

T he ] u ry -....aystem exists for the trial of graver criminal 
offences. Juries are not used in civil cases. If, as some- 
times happens in less advanced districts, it is 
^scMors^ impossible to empanel a jury, assessors may be 
appointed. The assessors sit and assist the 
judge but do not control his decision. Juries consist of 
nine members (in High Court cases) or (in other courts) 
an uneven number not exceeding nine, as fixed by the 
provincial government. A judge must accept the opinion of 
the majority, but if he considers they have given a wrong 
verdict, lie may refer the case to the High Court, which may 
alter or annul the finding of the jury. 

The organization of the inferior civil courts varies from 
province to province. These courts have all been constituted 
by various enactments and rules. Generally 
Inferior speaking, there are three grades of such courts — 
Ccmrts district court, subordinate judge’s court, and 

the munsiff’s court. The district court has juris- 
diction over an administrative district, and is presided over 
by the distinct and sessions judge, who is a member of 
the Indian or Provincial Civil Service. The district court 
is the chief civil court of original jurisdiction in the 
district. This court has jurisdiction in all original civil 
suits, save in so far as they must be instituted in lower courts 
if the lower courts are competent to try them. The district 
judge has control over all the tower civil courts in 
,the district. The courts of subordinate judges have the same 
original jurisdiction as the district courts. The munsiff’s 
courts, the lowest civil courts, have jurisdiction in suits not 
exceeding Ks. 1,000, or, in some cases, Es. 2,(X)0 in value. 
An appeal lies from the decisions of a munsiff to the district 
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judge, who may give the case for disposal to the sub- 
ordinate judge. The district judge also hears appeals from 
the decisions of the subordinate judge, save in suits exceed- 
ing Ks . 5,00Q. in value, when the appeal lies to the High 
Court. An appeal lies to the High Court from the decisions 
of district judges. 

From province to province thei'e are many other courts 
for special purposes, e.g., small cause courts, both in the 
presidency towns and districts, for tlie trial of petty money 
suits, with a limited right of appeal. This power may be 
conferred on subordinate judges and munsiffs. In the pre- 
sidency towns the small cause courts try suits involving as 
much as Es. 1^,000 or Es. 2,500 in value. In Bombay and 
C'alcutta there are also coroner’s courts to conduct inquests 
on bodies of persons who have been accidentally killed, etc. 
The functions of the coroner in country districts are exercised 
by the police officials and magistrates. 

The chief law officers, besides officials such as the Eaw 
Member of the Viceroy's Executive Council, with his 
secretariat, and the corresponding departments 
cSwcers provincial governments, and secretaries to 

legislative councils, are the advocates-general for 
Bengal, Madras and Bombay, and government advocates 
and assistants in other provinces, who advise their respective 
governments in legal cases, and perform other duties as 
prescribed by the Codes of Civil and Criminal Procedure. 
The Advocate-General of Bengal, who advises the Govern- 
ment of India as well as the Government of Bengal is assisted 
by a standing counsel. Provincial governments have also 
government solicitors, legal remembrancers (usually mem- 
bers of the judicial branch of the I. C. S.) and assistant 
legal remembrancers. In the districts the government 
pleader conducts government cases. In Calcutta, Madras, 
and Bombay there are semi-judicial sheriffs, attached to 
the original sides of the High Courts. They are responsible 
for the execution of processes, custody of persons and the 
calling of public meetings on certain conditions. Their posts 
are mainly honorary. They are appointed from year 
to year. 

One of the most debated questions in recent years has 
been the union of executive and judicial powers in the 
organization of government. Before the advent of 

36 
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the British such union of powers was common and accepted 
Executive /^without murmur. But with the growth of 
Judicial ^^^^catioii and the development of constitutional 
u icia freedom, the union of executive and judicial has 
been held to be contrary to the theory of separation of 
powers, and, therefore, subversive of freedom. This union 
is seen at its maximum in the functions of the district magis- 
trate or collector, or deputy commissioner, as the case may 
be, and his subordinate officers. His functions are mainly 
connected with revenue, and such other work as we have 
Jioted. He is also a magistrate with first class powers. 
Within these powers he may undertake what judicial work 
he pleases. He may transfer cases, call for records, send 
cases to the High Court for revision, and recommit accused 
persons for trial. He supervises the work of his subordinate 
officers who may have magisterial powers of the first, second 
or third class. As the careers of these subordinates depend 
partly on his recommendations, they are affected consider- 
ably by his opinion of them, and it is humanly imfjossible for 
them to be free from his influence in their general and judi- 
cial work. The magisterial work of the collector includes the 
prevention of crime, disturbances and nuisances. His judi- 
cial work is subject to the appellate jurisdictiou of both the 
sessions judge and the High Court, so that, particularly in 
more serious ca^s, he cannot depart far from the ordinary 
legal processes and arguments. In practice few collectors 
have time for much judicial work. 

Another instance of the union of executive and judicial 
powers is the revenue courts. The jurisdiction of the Higli 
Reven restricted in respect to revenue cases. Such 

Coum'** cases are decided in revenue courts, which are 
presided over by revenue officials. After the 
passing of the Eegulating Act of 1773, which set up the dual 
authority of the Governor-General and his Council and the 
Supreme Court, the Supreme Court so hampered the execu- 
tive government that the revenue administration was made 
extremely difficult, and in cases impossible. In 1781 the 
Amending Act took away some of the powers of the Supreme 
Court, and, in the time of Lord Cornwallis, collectors were 
given judicial powers for revenue purposes. Later Lord 
Cornwallis affirmed the principle that executive officers 
should not be empowered to interfere with the legal rights of 
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landholders. The acts of revenue officials v^ere made subject 
to the jurisdiction of the courts. In the course of time the 
spheres of authority of the courts and collectors were gradual- 
ly made clearer. The courts do not interfere now in purely 
fiscal matters, i.e., with the actual assessment and collection 
of revenue. Questions of title to land are now tried by the 
courts, as also, mainly, are rent suits. Where rent suits are 
tried by the revenue officials, the procedure is practically the 
same as that of a civil court. 


7. LOCAL GOVERNMENT 


government in India is partly 


The system of local 
indigenous and partly the result of British administration 
The most typical Indian unit of local government 
VilTage village, which is all but universal through- 

out India. The village is a small settlement with 
its houses usually more or less compactly situated in a central 
position on the village lands, and its groves and wells. The 
village has its own organization and its own laws — usually a 
number of customary rules. It is usually self-complete, with 
its own artisans, most of whom exercise their calling as a 
matter of caste are other functionaries, such as the 
accountant or writer, who keeps the village accounts and the 

chaukidar, or village watchman, who is the low^est of all the 

administrative officials in India. 

According to the division of Baden-Powell the Indian 
village is of two t3^pes : (1) The “ryotwari” village, the 

chief type outside Northern India, where the 
Village^ revenue is assessed on individual cultivators. 

There is no joint responsibility in such a village. 
The headman — the reddi — is responsible for the maintenance 
of law and order, and for''Ihe' collection of government 
revenue. (2) The “joint-village” of Northern India, where 
the revenue used to be assessed on the village as a whole by 
a body of superior proprietors, who own the village. The 
organ of government in this type of village originally was 
the panchayat, or committee of the heads of the chief 
families. To the panchayat was later added the lambardar 
or headman, who represents the village in its dealings with 
local authorities. The Indian village is the primary unit of 
administration in India, and, where possible, it has been used 
as a unit of a local self-government. The village headman 
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is usually an agent of the local government, with a fixed 
salary. He is res^ionsible for the collection of the revenue, 
and in some provinces has powers to try petty cases. He is 
responsible also for the maintenance of law and order and 
for making reports to the higher authorities on the affairs 
of the village, such as health, the state of the crops, 
and crime. Sometimes there are separate headmen for reve- 
nue administration and for police purposes. 

l^he village iievei* really developed into an institution of 
local government such as we now know in either Hindu or 
Mahommedan times. There was always a tendency to place 
it under a local official directly responsible to local 
authorities. Representative self-government was unknown. 
With the advent of the British, and the development of local 
self-government, the village became not only a unit in the 
general administration, but a unit of representative self- 
government. Thus in Madras, tlie jirimary unit of local 
government is either the village or a group of villages; in 
Bengal there are unions, with union boards, which deal with 
groups of villages. 

The scheme of local government over the whole of India 
varies according to the type of administrative units. 

(lenerally speaking, there is a series of local 
The General self-governiiig areas, arranged from lower to 
higher on a fairly uniform scale. Starting from 
Government the village or group of villages, with then’ 
paiichayals or union boards, the scale ascends 
through the local board, the area of its jurisdiction being the 
sub-division or its equivalent, to the district board, the most 
important of local self-governing bodies in rural areas. Its 
area is the administrative district. This system prevails in 
Bengal, with its union boards, local boards and district 
boards; in Madras, with its panchayats, taluk boards, and 
district boards, and in the Central Provinces. In other 
provinces only two grades of board exist, e.g., in Bombay, 
district and taluk boards, and in the United Provinces, dis- 
trict and sub-district boards. The creation of the various 
grades of local self-governing bodies under the district board 
rests with the discretion of the provincial governments. The 
actual numbers, the organization, and powers of these bodies 
vary from year to year. 

The powers of these bodies, and the extent of their 
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functions, are also graded on a scale from lower to higher. 
P ersand paiichayats and unions deal with local 

Functions sanitation, roads, maintenance of order, dispen- 
saries, wells and primary schools. They have 
very restricted powers of taxation to provide them with the 
funds necessary for carrying on their work. Local boards 
have wider powers of the same type. The widest duties and 
powers are possessed by the district boards, which represent 
the whole district. These boards have their own organiza- 
tions and staffs to carry out their functions. The district 
board, wdiich is responsible for roads, bridges, medical, 
veterinary, educational and other types of work, usually has 
a permanent district engineer, and a veterinary officer, with 
assistants and offices. In educational work they work in close 
co-operation with the EducafTofinDepartment. 

The various boards have statutory powers of taxation. The 
main sources of revenue are the land cess, road tolls, fees from 
pounds and ferries, and grants from the provincial govern- 
ments. The accounts are subject to audit by officials of the 
provincial government. 

The constitution of the various boards may be said to 
vary with the educational development of the province. The 
policy of provincial governments is, wherever 
Modern possible, to make these bodies as non-official as 
rocarSe!f- Possible. The number of elected members varies 
Government from about one-half to three-fourths, of the total. 

Other members are nominated by the provincial 
government on the recommendation of the district magistrate, 
who, in his turn, receives nominations for the smaller boards 
from his sub-divisional officers. The local boards as a 
rule elect a large proportion of the members of the 
district boards. 

In the early days of local self-government the chairmen of 
the various boards were usually^ocal officials — the collector 
or sub-divisional officer as the might be. As the boards 
grew in power and strength, official chairmen were 
largely replaced by non-officials. It is likely that in the 
course of time all local self-governing bodies will have non- 
official chairmen, and that the right of official nomination 
will be used to secure the representation on the local bodies 
g>nly of interests or communities which otherwise would have 
no representation. 
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Municipal administratioi^dates from 1687, when James II. 
granted powers to the Eafef India Company to establish a 
corporation and mayor’s court in Madras. The 
^eramcni corporation, with an organization on the English 
model, was created, but the opposition of the 
people to municipal taxation prevented it from becoming a 
reality. The only effective result of this effort in Madras 
was the creation of a mayor’s court, the functions of which 
were more judicial than administrative. The Charter Act 
of 1793 empowered the Governor-General to appoint justices 
of the peace for the presidency towns, who, in addition to 
their judicial duties, were to have municipal duties such as 
the cleansing and repairing of the streets, and certain 
powers of local taxation. The municipal powers and duties 
were gradually widened, till, from 1856 onwards, corporate 
bodies of three paid nominated members were created. 
After the Councils Act of 1861 the basis of the present system 
was laid. Acts were passed between 1888 and 1904 for the 
creation of corporations in Calcutta, Bombay and Madras. 
Municipalities are now of two types — district municipalities 
and presidency municipalities. District municipalities are 
created by provincial government under the various Local 
Government Acts. The presidency municipalities were in- 
corporated by special Acts, the Bombay Act of 1888, the 
Calcutta Act of 1899, and the Madras Act of 1904. 

Provincial governments have powers to create municipali- 
ties in areas where in their opinion municipal government 
will be beneficial. Such municipalities are created 
Constitution towns with a sufficient number of inhabitants 
palitie^^*' to justify self-govemment. The municipal 
government is vested in a body of commissioners 
or councillors, called the municipality or municipal council 
or municipal committee. In most municipalities the commis- 
sioners are partly elected and partly nominated. The 
proportions of elected to nominated members, varying 
from one-half to three-fourths, is usually fixed by law, 
though provincial governments have usually the power to vary 
the proportion. The proportion of salaried government 
officials who may be nominated is usually limited. Nomina- 
tion is used mainly for the representation of minorities. 
Usually a number of posts is^ represented on an ex-officio 
basis. The rules of election are drawn up by the provincial 
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governments concerned. Voters must be male residents not 
below a specified age. Property or status .qualifications are 
usually essential. For voting purposes municipalities are 
arranged into wards, though sometimes voting is by commu- 
nities. In some cases both principles are adopted. Wards 
are used also as a basis of municipal supervision and general 
organization. 

The maximum life of a municipal council is, as a rule , 
three years. ^ chairman and a vice-chairman are usually 
elected by the commissioners, tliough sometimes they are 
nominated by the provincial government on the advice of the 
collector or commissioner. The provincial government 
possesses large powers of control in cases of abuse of power 
or neglect of duty by a municipality. The government may 
provide for the carrying out of work which the municipality 
neglects, or, in extreme cases of neglect or abuse of power, 
it may suspend the municipality altogether. The local govern- 
ment may also restrain a municipality from performing an 
unlawful act or one which may cause annoyance to the public 
or endanger the public peace. The functions of the local 
government are exercised through the district or divisional 
officers (in Bengal, collectors and commissioners). 

Each municipality has its own permanent staff, the chief 
of which IS the secretary. With the growing work the staff 
is now increasing rapidly, especially in matters re- 
garding public health, for which staffs of public 
health officers are maintained. The local govern- 
ment exercises considerable control over the more important 
municipal appointments. It also, through the commissioner 
or collector, sanctions the municipal budget, and sanction 
implies power of amendment. 

The functions of municipalities include lighting , water 
supply, the construction, upkeep, cleansing, naming and 
watering of streets; the maintenance and control 
Function hospitals, dispensaries, primary schools; 

the abatement and regulation of public 
nuisances and dangerous trades, drainage, the construction 
and maintenance of bazars, slaughter houses, wells, washing 
places, tanks, bathing places; the preservation of public 
health by the reclamation of unhealthy areas, prevention of 
epidemic disease, vaccination, protection from fire and 
dangerous buildings; and famine relief. They may also 
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establish public parks, libraries, museums, middle or second- 
ary schools, colleges, rest houses, and conduct exhibitions. 
Powers are conferred on them to enable them to fulfil their 
duties. They may prosecute inhabitants of their area who 
fail to carry out their orders, and may enter on premises and 
carry out work on them when an owner or occupier fails to 
do so. 

The income of municipalities is derived from various 
sources. About two-thirds of the total income is derived from 
. rates, /y Provincial governments give contribu- 
Financ'es tioiis, chiefly for educational and medical 
purposes. The chief types of rates or taxes are 
the octroi (in Northern India), rates on houses, land, 
vehicles, horses, professions and trades. Tolls on roads and 
ferries, receipts from bazars and slaughter houses also form 
sources of revenue. In Bengal, conservancy or latrine taxes 
are common. Bates are levied also for special services, e.g., 
water and lighting rates. Municipalities are empowered to 
borrow money on the security of the municipal rates 
and property. Loans are usually granted by provincial 
governments, which fix the term of the loan, and interest. 

The Presidency municipalities of Calcutta, Bombay and 
Madras, and also that of Eangoon, are constituted on a 
separate basis. The common features of these are 
Residency large proportion of elected members, a sma ll 
" numbeT^^of^jliembers nominated by the provincial 
'Governments, and also a small number elected 
by such bodies as chambers of commerce, trades associ- 
ations, port authorities, and universities. The inembers 
noniinated_ by Government represent, as a rule, minorities oT 
special interests. These, corporations have a very wide 
measure of autonomy. The general body of the councillors 
is responsible for the supervision of all municipal matters. 
The ( executive work is done mainly through committees, 
each 'of jvhich supervises, tile worFIiT the oflicials of its own 
de^rfment. The chief executive officer (chairman or mayor) 
is elected by the members themselves. In Calcutta, for 
example, the chief municipal ofiicer is the Mayor, who is 
hlected "by the councillors. Under the Act of 1923, he 
replaced the Chairman of the Corporation who used to be a 
member of the Indian Civil Service nominated by Govern- 
ment. In addition to the Mayor in Calcutta, there are alsb 
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a Deputy Mayor, a Chief Executive Officer, and other execu- 
tive officers elected by the .Corporation. There are also five 
Aldermen elected by the councillors. The only appointment 
which IS subject to the approval of Government is that of the 
(ffiief Executive Officer. The Corporations are fairly big bodies 
elected on a widely representative basis. 

The functions and powers of the presidency municipalities 
are naturally far wider than those of smaller district muni- 
cipalities. They possess extensive and valuable municipal 
property, and have large permanent staffs of secretaries, medi- 
cal officers, engineers, etc., to carry on their work. Their 
incomes, derived principally from rates on lands and buildings, 
vehicles, trades and professions and special rates, such as water 
and lighting rates, are also very large. 

In Calcutta and Bombay, Improvement Trusts have been 
organized on a municipal basis, to relieve over-crowding, 
develop undeveloped areas, make new roads, lay 
Improve- public parks and generally “improve” the 

Trusts cities. The chairman is nominated by govern- 

meritX The board of trustees is nominated by 
various bodies, such as the local governments, the corporations, 
the elected commissioners of the corporations and the cham- 
bers of commerce. 

In the larger ports, Calcutta, Bombay, Madras, Rangoon, 
Karachi and Chittagong, there are special bodies of port 
commissioners for the administration of all 
Port Com- matters affecting the ports. They are mainly 
mUsioners nominated by tlie governments concerned and the 
chambers of commerce and trades associations. 
The chairman is appo inted by government. These authorities 
have their own staffs. 

8. THE INDI^ STATES 

Hitherto we have spoken only of British India. The 
whole of India is 1,773,168 square miles in extent, of which 
British India comprises only a part. The Indian 
Character states, or, as Were known till recently, the 

Indian . extend to 675,267 s(]u?ife~hiiles, 

States with a population of about 70,000,000 out of a 
total population of India of over 350,000,000. 
These states vary in size from a few square miles, e.g., 
Lawa, in Rajputana, which is nineteen s(|uare miles, to vast 
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Definition 
of ** Indian 
States ” 


territories like Hyderabad and Kashmir, each over 80,000 
square miles in extent. ^Similarl y in population and resources 
there are vast differences. Many of the states lie in arid or 
unproductive places, such as Eajputana, Baluchistan, the 
mountainous areas of North and North-West India, and in 
the Ghats. Historically, these states were forced into these 
areas, and allowed to exist there, because they offered so 
little plunder to conquerors. Others are rich and thickly 
populated, e.g., Mysore and Hyderabad, both rich in agricul- 
ture, coal, iron and minerals, Kashmir, one of the most 
beautiful countries in the world, and Baroda, often called the 
garden of Central India. 

According to the Interpretation Act of ]889, the follow- 
ing definition applies to British India and the Indian states : 

“The expression British India shall mean all 
territories and places within Her Majesty’s 
dominions which are for the time being governed 
by Her Majesty through the Governor-General of 
India, or through any Governor or other officer 
subordinate to the Governoj-General of India. The expres- 
sion India shall mean British India, together with any 
territories of any Native Prince or Chief under the suzerainty 
of Her Majesty, exercised through the Governor-General of 
India or, through any Governor or other officer subordinate 
to the Governor-General of India.” The test of dominion is 
thus in the courts of law, which decide in whose name writs 
run and in whom the territorial jurisdiction is vested. In the 
absence of legal decision the Government of India must settle 
such questions. 

At prese nt five states-jeHyderabad, Mysore, Baroda, 
(^wa| j qr . and Kashmir and ^ Jammu have direct political 
relations with the Government of India X A 
Relations gToup of over a hundred states, including Indorbs 
with the Bhopal and Rewah, forms the Central India 
Agency, under the Agent to the Governor- 
General in Central India. Twenty states, includ- 
ing Jodhpur, Bikaner, Jaipur and Udaipur, form the 
Rajputana Agency, under the Agent to the Governor-General 
in Rajputana. A jumber of states, forming a compact area 
in Kathiawar and Cutch, is grouped under the Agent to the 
Governor-General in the States of Western India. These 
states were under the Government of Bombay till 1924; 
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they include Bhavnagar, Nawanagar, Cutch and the Palanpur 
The “'"Puhfah Agency, under the Agent to “the 
TJovernor-General, Punjab States, includes thirteen states. 
These were brought under the direct charge of the Govern- 
ment of India in 1921. Two states, Kalat and Las 
Bela, are included in the Baluchistan Agency, under the 
Agent to the Governor-General in Baluchistan. Many states 
are under provincial governments. Under the Madras Gov- 
ernment there are five, the largest of which is Travancore; 
under Bombay, 151; under Bengal, two, Gooch Behar and 
Hill Tippera; under Behar and Orissa, 26, including the 24 
Orissa Feudatory States; under the United Provinces, three; 
while there are varying numbers under the Punjab, Burma, 
and the Central Provinces. There are 26 under Assam, viz., 
Manipur and the 25 States of the Khasi and Jainti Hills. 
Nepal and Bhutan, sometimes classed as Indian states, are 
independent in internal administration, but the Government 
of India controls their foreign relations according to treaty 
agreements. 

The m^ajority of the Ind ian states are of modern origin. 
Many, however, were in existence before the grant by the 
Historical Mioghul Emperor in 1765 of the dewani of Bengal, 
Behar and Orissa to the East India Company. 
How these states came into the possession of the present 
ruling families is a matter of history. Most of them have 
passed through many vicissitudes during their history, and 
now they differ largely not only in the type of population, 
but in the racial antecedents of their rulers. During the pre- 
British period their fortunes varied according to the policy 
of the ruling powers in India or the military power of their 
neighbours. Some of the states themselves are the remnants 
of powers which once extended far beyond their present 
borders. 

With tlie rise of the East India Company to power the 
policy of the British, like that of previous rulers, changed 
according to circumstances. At one time a dis- 
Pdic^ tinction was drawn between ancient and modern 
states, i.e., between the states which either ex- 
plicitly or implicitly were recognized as independent by the 
Moghul emperors, and those which came into existence later. 
This distinction has now lost its force. The states are now 
under the protection of the British raj, with definite powers 
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and rights. In the Queen’s Proclamation of 1858 their posi- 
tion is guaranteed in these words : “We shall respect the 
rights, dignity and honours of Native Princes as our own; 
and we desire that they, as well as our own subjects, should 
enjoy that prosperity and that social advancement which can 
only be secured by internal peace and good government.” 

The policy of the British in India in regard to the 
states may be divided into four periods. The first is that 
known as the policy of “ring-fence”, or non-interference and 
non-intervention; the second, that of subordinate isolation; 
the third, that of subordinate alliance or co-operation; the 
fourth, and present, the federal policy. 

The ring-fence policy prevailed diiring the early days of 
the Company. At first the Company tried to avoid entang- 
ling itself in alliances or wars. Wars were forced 
1. Ring- on it for self-defence against Indian rulers, or 

national enmity, e.g. , against the 
ventlon**^ French. When the Company was forced into 

Policy war, as a rule it was satisfied when it had demon- 

strated its superior force. Thus it refused to 
annex Oudh after Buxar; it restored Mysore after the death 
of Tippu Sultan: and it reconstituted the kingdom of Lahore 
after the First Sikh War. The Company tried to live within 
a ring-fence. As long as it was free to carry on its com- 
mercial activities, it did not particularly care who ruled out- 
side that fence. Such treaties as it did conclude it regarded 
as treaties made with sovereign powers; it acted for many 
years as if it were under the emperor at Delhi. But when 
the Moghul empire broke up, the Company was left helpless. 
The emperor himself, Shah Alam, under whom it exercised 
its activities, was seized by the Marathas. In the ensuing 
chaos it perforce had to enter the lists to save itself. It began 
to regard itself as a sovereign power among the other sove- 
reign powers of India. 

The policy of the ring-fence gradually gave way to that of 
subordinate isolation. Lord Wellesley from 1798 to 1805 


2. Policy 
of Sub- 
ordinate 
Isolation 


formed alliances with some of the Eajput states, 
including “obedience” in his treaties as well as 
alliance. Lord Cornwallis dissolved some of 
Lord Wellesley’s treaties, but from the time of 
Lord Hastings to the Mutiny (1813 to 1857-58) 


the policy of subordinate isolation became established. This 
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policy, like the previous policy, was dictated by the political 
circumstances of the two greatest powers in India — the 
Moghuls and Marathas. The Maratha power broke up into 
a number of units, with no unity. The Moghul empire 
had lost all its real power. The best organized power in 
India was the East India Company, and it was in its 
interests, as well as in the interests of India as a whole, to 
organize a stable government which could guarantee peace 
to the w^hole of India. The British Parliament, actuated by 
liberal principles, had supported the ring-fence policy, but 
the ravages of the Pindaris brought home to both the Com- 
pany in India and the Government in England the necessity 
of settling the affairs of the Indian states. 

Eord Hastings extended the sovereignty of the British 
government over the whole of India from east of the Punjab 
to west of Burma, Jlifficulties arose later in connection with 
the subdivision of states which had arisen as the result of 
the break-up of both the Maratha and Mogliul powers. All 
states, small and large, lost their power of external indepen- 
dence, but the Company, even if it had the wish, had not 
the agency to control the domestic affairs of (he states. A 
distinction was accordingly made between the larger states, 
which had revenues sufficaeni to bear the burden of internal 
administration, and the petty states, whose area and 
revenues were so small that they could not with any efficiency 
administer themselves. Full civil and criminal jurisdiction 
was given to the first class; in the second class, the jurisdic- 
tion was divided between the Com])any and the states. The 
main object of this policy was to secure peace and good govern- 
ment within the states. Such powers as were not exercised 
in the smaller states by the chiefs, or residual powers, were, 
and are exercised by the Government of India. 

During this period another doctrine wais carried into 
effect — annexation through la[)se. In the earlier period the 
Company had handed back conquered areas to the 
Annexation P^^^ious I’ulcrs. With the growth of the British 
through power the need for consolidation became ap- 
^9^ parent; and in many cases consolidation was 
impossible because blocks of Indian ^ states came 
between larger areas of British territory. In many cases the 
consent of the Company government was necessary to 
succession in Indian states. The Company used this legal 
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instrument to take the territories into their own hands. In 
other words, the succession of the territories “lapsed” to the 
Company. The reasons behind this policy were two : first, 
the consolidation of the British territories; second, the exten- 
sion of the advantages of British rule to the inhabitants of 
the Indian states. 

After the complete re-organization of the government 
following the Mutiny the policy towards tlie Indian 
states changed. The Government of India now passed 
to the Crown, so that the remnants of the 
of lub Moghul royal power were finally dispersed. The 
ordinate supi^macy of the British Parliament became 

Alliance now an established fact over the whole of India, 
operation nominal distinction of “independent” lost 

its significance. Even the word “state” is a 
misnomer; for the Indian “states” are only “states” by 
courtesy. Sanads of adoption and succession are conferred 
by the Government of India on the rulers of the larger states. 
The doctrine of lapse is now given up, and the rulers are 
confirmed in their positions and dignities. Co-operation is 
encouraged in administrative work of all kinds. 

The present relations of the Government of India with 
Inchan states are governed by written agreements, tacit 
consent, and usage. In most of the treaties 
Relat^ns With the Indian states, custom or usage has 

played a considerable part. In fact, the case-law 
connected with these treaties has grown to such proportions 
as to raise doubts in the minds of some of the rulers as to 
the real value of the treaties. The Montagu-Chelmsford 
Eeport destroys these doubts by outlining the beginnings of 
a federal organization for India in which these states will play 
their proper part. 

The rights of the Indian states are — 

J. The Governmeint of India acts for them in relation to 
foreign powers and other Indian states. Thus they are secured 
The Rights danger from without. At the same time 

of Indian the chiefs are guaranteed that their rights as rulers 
States 13,0 respected. 

2. The inhabitants of India n states are subject to their own 
rulers. Except in the case of personal jurisdiction over Bri- 
tish subjects and residuary legislation, the rulers of the states 
and their subjects are free from the laws of British India. 
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3, The Government of India intervenes if the internal 
peace of the states is seriously threatened. 

4. The Indian states participate in all the benefits which 
the Government of India secures by its diplomatic action, 
and by its administration. They secure the benefits of the 
postal services, railways, commerce and trade of British 
India. They also enjoy free intercourse with British India 
both in commerce and in the normal relations of life. Their 
subjects, notwithstanding the fact that they technically are 
“foreigners”, are admitted to most of the public offices in 
India. The rulers or inhabitants of Indian states are also 
eligible for nomination to both the In^i^in^^a nd provincial 
legislatures. 

There are corresponding obligations on the part of the 
Indian states : — 

” The non-interference of the Government of India in 


Obligations states implies the corresponding obliga- 

of the tion on their part of non-interference in the 

Indian affairs of the Government of India or provincial 

State* , ^ 

governments. 

2. In foreign affairs the principle is recognized that the 
authority of an Indian state does not extend beyond its own 


boundaries. The rulers of the states cannot enter into 


diplomatic relations with foreign powers or other Indian 
states. The employment of subjects of foreign powers in 
Indian states is subject to the sanction of the Government of 
India. No ruler may receive a commercial agent of a foreign 
power. He can receive no title, honour or salute from 
foreign governments. He can issue no passports to his 
subjects for foreign travel. Commercial treaties and extra- 
dition must be arranged for Indian states by the Government 
of India. The Government of India is also responsible for 
the administration of Justice to subjects of foreign states. 
The subjects of Indian states are, for external purposes, 
British subjects, anT^Jparticipate in the benefits accruing 
therefrom. The boundaries of the H ^ian .states, for inter- 
national purposes, are regarded as British, and, as they enjo> 
British protection, the chiefs have no admiralty rights where 
the boundary is maritime. 

3. In their dealings with other Ipdia n. states the states 
are subject to the control of the Government of India. This 
course was made necessary by the likelihood of inter-state 
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quarrels arising through old animosities, and religious, caste 
or family differences. This condition implies a correspond- 
ing obligation on the Government of India to adjust differ- 
ences in such matters as boundaries, inter-state railways, the 
surrender of criminals by one state to another, and the punish- 
ment of breaches of engagements between states. The 
Montagu-Chelmsford Eeport suggests a semi-judicial commis- 
sion, on which the parties are represented, for the settlement 
of inter-state disputes. 

4. It follows that the states have no need for standing 
armies, save in so far as is required for police purposes, 
personal display, or for co-operation nvith the armies of the 
Crown. Most of the treaties with the Indian States lay 
down (a) that they must not embarrass thie~nnlitary defence 
of the Emj^ire, which implies the limitation of the numbers, 
armament and equipment of the forces, that posts in the 
interior must not be fortified, and that there should be no 
arsenals in the states; (b) that the states must render active 
co-operation in securing the efficiency of the Imperial army, 
which implies the free access of Imperial forces to supplies, 
and the command of communications; (c) that, m times of 
emergency, they must take the part assigned to them. This 
duty rests partly upon treaties, partly on loyalty and good 
understanding. Before the Mutiny two types of forces — 
subsidiary and contingent' — were maintained. Subsidiary 
forces were forces of the Company stationed in or near the 
territory of individual states, and supported by contributions 
paid by the chiefs. Contingent forces were troops raised in 
the states, for use, if necessary, in the preservation of internal 
order. 

With the changes brought about by modern conditions of 
warfare, the troops of the states have been reorganized. 

Greater efficiency, better equipment and arraa- 
The rneiit, capacity for quick mobilization, and ability 

Sute” ^ pre-arranged plan are now necessary. 

Forces To secure this many of the larger states now 
maintain Indian Sta tes.. Porces. These troops are 
equipped similarly to the troops of the Indian Army, and are 
inspected by officers of His Majesty’s Army. They are recruit- 
ed from the states, and belong to the states. They have 
frequently been placed at the disposal of His Majesty for 
service, as in the Great War. 
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5. In internal administration, the Crown protects the 
states, grants sanads of adoption or succession, and, in 
theory, renounces any responsibility regarding a ruler’s 
dependants or servants. In practice, however, the Crown 
holds itself responsible for the prevention of abuses or 
anarchy within the states. The Government of India may 
even assume temporary charge in a state; the Governor- 
General-in-.Council, subject to the control of Parliament, is 
judge of the necessity of such a proceeding. The Govern- 
ment of India also holds itself responsible for the administra- 
tion of a state as trustee for a minor ruler. The sub-division 
of states by inheritance, and rebellion due to disputed succes- 
sions, are both prevented by the Government of India, as 
also is gross misrule. Thus arises the duty of each state to 
avoid the causes of interference. 

6. The states are expected to co-operate with the 
Government of India in improvements of their administrative 
system or policy. Such co-operation depends mainly on the 
good relations prevailing between the states and the Govern- 
ment of India. 

Special jurisdiction is exercised by the Government of 
India in respect to British subjects in I^Lan^tates, foreigners, 
Special military cantonments. Where the law of 

Jurisdiction British India confers jurisdiction over British 
in Indian subjects, or other persons, in foreign territory, that 
States jurisdiction is exercised by the British courts 

which possess it. The subjects of European powers and the 
United States are on a similar footing. Where cantonments 
exist in lujdhm states, jurisdiction over both the can- 
tonments and the civil stations is exercised by the Government 
of India. 

The various powers which the Government of India 
exercises in the Indian states are exercised through ^its 
or those of the provincial governments. 
Agents-*' "in “the Targef" stales, theTIovernmehl of Tfi^Iarl^ 
General, represented by a Eesident, who resides in the 

capital of the state and is in close touch with the 
government. In other cases, where the states can conveni- 
ently be grouped together, as in Central India and Kajputana, 
there is an Agent to the Governor-General, who is assisted 
by local Eesidents or political agents, according to the size 
and importance of the states. These ofi&cials are the sole 
37 
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means of communication from the darbars of the Indian 
states to the Political Department of the Government of 
India, to other Indian states, and to officials of the Govern- 
ment of India throughout India. But they are not merely 
official channels of communication. They advise or assist 
in the general administration of the states in which they are 
posted. Where the Ijiffi^ states are under provincial 
governments, agency duties are performed by political 
agents, if the states are large enough, or by the commis- 
sioner or collector of the division or district within whose 
territorial jurisdiction they he, if the states are small. In 
such cases the commissioner or collector does not reside in 
the state, but he usually holds his court for state purposes 
within its b oundaries. The states under provincial Govern- 
ments are largeTy~uhder the control and care of the Gover- 
nor-General at the same time. 

The internal administration of the states varies accord- 
ing to the size of the state, and the development of the 
people. In the larger states the administration is 
Adonis conducted largely on the pattern of British 
tration**' India. The supreme power is vested in the ruler, 
who is assisted by an executive council. Legisla- 
tive councils also exist, comj:)osed of elected and nominated 
members. The head of the administration is usually known 
as the dewan, or chief minister. These states have also a 
full judicial organization. The administration is conducted 
on the principle of British India (sub-division by districts, 
etc.). Frequently members of the services in British India 
are lent to the darbars of the Ind ian states to assist or advise 
in organization. 

4. The period of subordinate alliance and co-operation is 
now in the process of giving way to a policy based on federal 
organization. This policy is recommended in 
Fedra? the Montagu-Chelmsford Eej^jort. The points 
Polic^ contact between British India and the I ndian 

states have been many. Tlie chief factor in 
bringing the states into closer union with British India, and 
the Empire as a whole, was the Great War. The Jndian 
states co-operated with the Government of India in tlie 
giving of troops, money, material, and hospital ships. Their 
acceptance of an Imperial quarrel as their own has indis- 
solubly bound them up wdth the Empire. Apart from the 
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war, the Indiai^ states have had many other connecting links 
with British India. In famine relief, in their general adminis- 
tration, in irrigation, etc., they have derived much benefit 
from British India/. In many cases they have adopted its 
civil and criminal codes. They have copied the educationaT 
system, and in cases, such as Baroda, have extended it. 
They have secured the benefits of the Indian railways and 
telegraphs. They have co-operated with British India in 
matters of police and justice. They have likewise advanced 
in their own constitutional development with the similar 
development of British India, as shown by their legislative 
councils. They are likely still further to be affected in the 
direction of representative as responsible government, 
when the partially responsible government of India is in full 
working order. ‘'Looking ahead to the future,” says the 
Montagu-Chelmsford Eeport, “we can picture Iiidia to our- 
selves as presenting the external semblance of some 
form of ‘federation’. The provinces will ultimately become 
self-governing units, held together by the central government, 
which will deal solely with matters of common concern to 
them all. But the matters common to the British provinces 
are also to a great extent those in which the Native 
States are interested — defence, tariffs, exchange, opium, salt, 
railways and posts and telegraphs. The gradual concentration 
of the Government of India upon such matters will there- 
fore make it easier for the States, while retaining the auto- 
nomy winch they cherish in internal matters, to enter into 
closer association with the central government if they wish 
to do so.” 

The beginnings of a federal union have existed for some 
years in the Chiefs’ conferences, wffiich used to be summoned 
every year by the Viceroy for the discussion of the general 
affairs of the states. Im ^Jfebruary 1921 the Chamber of 
Princes was inaugurated. This Chamber, which took the 
place of tlie previous conferences^ meets annually, and the 
programme of work is prepared by a standing committee in 
coTTsultatron with the Government of India. The main func- 
tion of the Chamber is to discuss matters affecting the states 
generally, and of common concern to the states, British 
India and the Empire; the internal affairs of individual 
states and the acts of individual rulers may not be 
discussed. 



CHAPTEE XXIV 

THE GOVEKNMENT OP FEANCE 
1. HISTOKICAL 


Pbom the point of view of nationality France is one of 
the most homogeneous countries in the world. By the 
re-incorporation of Alsace-Lorraine in France 
Untfication Great War, the French national boun- 

of France daries were made to coincide with the French 
population. The form of government in France is 
usually known as republican. The First Eepublic was 
established after the French Eevolution, but by that time 
the national boundaries were complete. The unification of 
France into a nation was the work of kings. Like most 
western nations, France was welded together out of a number 
of independent or partly independent elements. The 
original “France” was a duchy situated round ^ Paris. 
Surrounding it were many other duchies none of which owed 
allegiance to the Duke of Pans. Gradually, northwards, 
southwards, eastwards and westwards the Dukes of Paris ex- 
tended their authority until “France” included Normandy, 
Anjou, Brittany, Flanders, Champagne, Burgundy, Aquitaine 
and other provinces. 

The Eoman name for France was Gaul. Under the 
Eomans, Gaul had a unity of organization which she lost 
with the inrush of the barbarian conquerors 
The Roman Ostrogoths, Vandals, Burgundians, 

and Lombards and others). After the western empire 

Merovingian of Eome ended (in a.d. 476), the Franks, a 
Periods people of Germanic origin, became the most 
powerful of the invaders. Under Clovis they 
defeated several meoples who had settled in Gaul. Clovis 
accepted the Christian religion, and became a strong 
adherent of the orthodox Catholic Church. The other 


invaders had accepted Christianity, but not the creed of the 
Catholic Church. Clovis’s aefeeptance of the orthodox Church 
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gave him the support of the Church, a fact which helped him 
even more than military force. The dynasty of Clovis is known 
in history as the Merovingian dynasty. 

Despite the efforts of Clovis the Merovingian dynasty was 
not able to organize France strongly enough to secure 
stability. After Clovis’s death France split into 
J**® . ^ three main parts — ^the Burgundian kingdom, in 
ian Period f^e south, Austrasia in the north-east (from the 
Meuse to beyond the Bhine), and Neustria, in 
the south and west. Many bitter struggles took place 
among these kingdoms, and the Merovingian kings were 
too weak to cope with the troubles. They lost power 
and prestige, and ultimately the dynasty was replaced by the 
Carlovingian, the founder of which was King Pepin (752- 
768). The earlier Carlovingians were only "‘mayors’* or 
court officials of the Merovingians, but as mayors they really 
ruled France, owing to the weakness of the Merovingians. 
These earlier mayors, the chief of whom were Pepin of 
H^ristal and Charles Martel, unified France by beating the 
Neustrians, and the Mahommedan power in Spain. Charles 
the Great (Charlemagne), the son of King Pepin, extended 
his sway over practically the whole of Europe. He con- 
quered the Lombards (hence his title “King of the Franks 
and Lombards”), Bavaria, the Avars of Hungary, and the 
Moslem kingdom in Spain. Tn 800 he was crowned by the 
Pope as “Emperor of the Holy Koman Empire”. After his 
death his successors were unable to keep his empire together : 
in 843 it was divided into three — the West (France) , the East 
(Germ^y), and the Middle Kingdom (Lorraine). From this 
time the name France came into being, but at first it was 
only one ofjseveral duchies. 

The Carlovingians suffered the same fate as the Merovin- 
gians. With the decay in power of the kings the feudal 
powers of the great territorial nobles advanced. 

. In 987 the most powerful of these nobles, Hugh 
Period*^*' Capet, became king, thus founding the third 
French dynasty. Louis the Fat (1108-37) conso- 
lidated the work of the earlier Capetian kings by taking a 
definite stand against the great feudal lords. Feudalism had* 
developed ^to such an extent that the country was a 
series of semi-sovereign feudal states. Each great noble 
suTTQunded himself with nobles. Personal freedom was 
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synonymous with military service. The old Frankish free- 
men were swamped in the new privileged military classes, and 
it was the side of this class that Louis the Fat championed 
against the feudal chiefs. 

Although the feudal system reached its highest 
perfection in France, certain non-feudal elements continued 
Non Feudal live. .(^It must be remembered that the 
Elements ^ Frankish 'people brought from Germany ideas 
of local self-government which could not easily be 
suppressed by the feudal system. These ideas, moreover, fre- 
quently suited the convenience of the great feudal overlords, 
used to grant charters of local self-government to 
rural areas or communes lying within their dominions. 
These charters were similar to modern constitutions. They 
allowed the communes to administer their own affairs through 
their own officers, within certain limits. The feudal obliga- 
tions of the commune, of course, were set in the forefront, 
but along with these jwent a certain amount of real self- 
government. A general assembly of the commune regulated 
its^affairs. It gave authority to executive officers, who were 
responsible to it, ajid^wJia, under the general assembly, ad- 
ministered communal property^ police and taxes; they were 
also responsible for the communal feudal obligations. 

More important were the privileges granted to the towns. 
Towards tlie end of the eleventh century many towns began 
to acquire privileges, whi ch made them much 
Feudar”" more independent than the communes. The 
Towns communes had been granted self-government 
largely because their organizations carried out the 
wishes of the feudal overlord. The towns ^ere of two types 
— Koman and non-Roman, The Roman municipalities were 
founded and organized by Rome but^^were conquered by the 
Franks, who did not howe\er interfere with their form of gov- 
ernment. They allowed the Roman organization to continue, 
but added elements^ which ^ further strengthened the 
towns. The Roman organization was aristocratic the 
Franks introduced the democratic spirit. The Christian 
religion, moreover, helped the democratic idea not only by 
its spirit but by the fact that many of the towns became 
the seats of bishops who courted popular favour in their 
struggles with the feudal magnates. These towps were non- 
feudal, 
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In the north, however, arose a class of feudal municipali- 
ties. The towns agitated for privileges, and, like the 


Feudal 

Towns 

feudal 


communes, received charters which gave them a 
considerable measure of self-government though 
they did not sever them from the control of the 
barons. The charters, like those of the commune^ 


insisted on the usual feudal duties, which were exercised 
through the provost (in French, prcvot) who was the repre- 


sentative of the feudal baron. The forms of municipal 


government were not everywhere the same. Sometime^^one 
body elected the magistrates wllo__were responsible to it: 
sometimes there were two bodies — an assembly of citizens 
and an assembly of notables, tlic former a legislative, the 
latter an executive body. But their powers and privileges were 
much the same. They elected theii;^fficials, administered, /jus- 
tice and the police ^levied their own taxes as well as the taxes 
necessary to pay the feudal dues. The kings, in their strug- 
gles with the barons, courted the municipalities, and secured 
their supporty\ With the growth of the kingly power the cen- 
tralization of the monarchy uliimately led to the destruction 
of the self-government which had helped to support it. 

Under Philip Augustus (1180-1223) the French monarchy 
was still further strengthened. Franc e was consolidated by 
driving out the English from Brittany, Normandy, 
The Maine, Anjou, Touraine, and part of Poitou. The 

supported the towns against the feudal 
Monarchy noblcs, and materially strengthened the organiza- 
tion of the central government. Under King 
Tiouis IX., known as St. Eouis (1226-70), the kingship became 
still stronger. St. Tiouis kept the nobles well under control, 
and devoted himself to internal reform, the most notable 


being the encouragement given to the Parliament ^j^Fr^ch, 
^^rleinent) of Paris, a legal corporation, which became his 
chief instrument for fighting the feudal nobles. He also laid 


the basis of the later centralized absolute monarchy, by 
establishing bailiffs and provosts throughout France as the 
direct agents of the central government. These officials 
were made subordinate to the Parliament (Parlemenit) of 


Paris. Under his grandson Philip the Fair, who came to 


the throne in 1285, the royal power of the Capetian house 
reached its zenith. Philip is J^mous-in history chiefly for his 
struggle with the Pope, This struggle caused Philip not 
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only to lean on the Parliament of Paris but to call together, 
in -1302, the States-General. 

The first States-General in many respects resembled 
Edward I.'s Parliament of 1295 in England. The name States- 
The States arises from the three ‘‘estates** or classes 

Generat^*' which were represented — the nobles, clergy, and 
commons. In 1302 for the first time the “third 
estate** or commons was represented. But the States-General 
proved to be more an instrument of convenience |than a vital 
and organic part of the machinery of government. When 
centralized royal authority against the feudal barons was 
established, the function of the States-General was over. 
Th e kin g summoned it irregularly, at his own pleasure, and 
while he listened to its advice he was not compelled to carry 
out its decisions. Each of the three estates deliberated 
separately; each gave its own grievances or advice. The only 
meeting they had in common was the opening meeting when 
they were formally addressed by the king. The States- 
General never achieved the power of the English Parliament. 
It was advisory, not legislative, but it served a useful function 
in giving the appearance, if not the reality, of constitutional 
government. For three centuries after 1302 France developed 
not towards constitutional or parliamentary government but 
towards absolutism. 


The States-General of 1 302 was preceded by the provincial 
Estates. These provincial Estates were originally feudal in 
character. They were in all probability summon- 


The 

Provincial 

Estates 


ed by the overlords to help them with advice and 
suggestions. The provinces which had such 
“Estates’* were known as Estates-Provinces 


(French, Pays d'Efats). After the decay of feudalism these 
provincial estates were summoned at the king’s will. They 
were given powers only in, so far as it suited the central 
administration, f They bought the right to collect and assess 
the taxes demanded by the central government, and they were 
allowed the right to levy taxes for local purposes. They had 
no definite function apart from the royal will.<^ Like the 
States-General they kept alive the form of self-government. 


The royal struggle against the feudal barons resulted in 
the centralization of all administrative agencies in Paris. In 
the days of the Capetian kings, the chief officers of govern- 
ment were feudal in name and character — the chancellor, 
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chamberlain, seneschal, great butler, and constable. Justice 
was dispensed by a feudal court, composed of the chief 
feudatories of the crown. This court was a 
Central- taxing and administrative as well as a judicial 

ization body. With the growth of France the duties of 

this council increased. It was subdivided into 
sections, each section being responsible for a branch of 
administration. Philip the Fair separated its functions into 
committees. The political functions were assigned to the 
Council of State, the judicial functions to the Parliament of 
Paris, the financial functions to a chamber of accounts. The 
old feudal officials were merged in these new administrative 
agencies, according to their previous functions. 

After Philip the Fair, the Capetian kings declined in 
power. Philip’s three sons, each of whom became king, were 
not able to cope with either internal politics or 
Va?ois external dangers. With Philip VI. (1328-1350) 
Dynasty Came the Valois house, the question of the succes- 
sion lending to the Hundred Years War./( It was 
not till Louis XI. (1461-1483), that the royal power again 
asserted its supremacy. Louis crushed the nobles, strength- 
ened the Parliament of Paris, and, by subduing the powerful 
Duke of Burgundy, Charles the Bold, whose great territorial 
possessions made him a serious rival to the king, dealt the 
deathblow to feudalism. From the reign of Louis XI. to the 
time of the first two Bourbon kin ns, Henry IV. (1589-1610) 
and Louis XITI. (1610-1643), France was torn between inter- 
nal quarrels and external dangers. The struggles between the 
Churches, wuth the destructive religious wars, fell in this 
period. With Louis XIII. and Louis XIV. (1643-1715), the 
monarchy reached its summit of power. 


During this period the States-General had a fitful existence. 
Two kings, Francis I. and Henry II. did not summon them> 
Position when ^summoned during the religious wars, 

of the they were so dominated by religious passion that 

States- they were not taken seriously. They ruined their 

General ^^ositiou SO much by internal dissensions that, after 
the death of Henry IV. (the first of the Bourbon dynasty) in 
1610, they did not again reappear till 1789. The derelict 
functions of the States-General were to some extent assumed 


by the Parliaments or legal bodies. These Parliaments 
registered the laws of the country; and they took it upon 
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themselves occasionally to refuse registration. Such refusal 
was accompanied by reasons, and as such was looked on by the 
kings as advice. But the Parliaments claimed to be lineal 
descendants of the Frankish assemblies, and demanded a voice 
in the government. Their claim was supported by the fact 
that they had been able to exercise powers during the minori- 
ties of kings or regencies. Louis XIV., however, suppressed 
these claims, and passed an ordinance making it compulsory 
for the Parliam^Ts to register the laws sent to them without 
modification. 

Under Louis XIII. and Louis XIV., with their famous 
ministers, Eichelieu, Mazarin, and Colbert the whole adminis- 
trative system of France was changed. The 
^tendant Central figure in the new system was the intend- 
ant. Before, (intendants were instituted, the pro- 
vinces had been ruled by governors, whose authority was 
tempered by the provincial estates (where they existed), or the 
politico-legal parliaments. The intendant superseded these. 
He became the absolute master of the prpyiiice.> and, as he 
ruled directly from the central government, the system of gov- 
ernment was a complete administrative centralization. The 
intendant was directly appointed by the king, and all^^rovin- 
cial officials were directly under him. Local privileges were 
abolished; elections ceased. EvehMocal tribunals of justice 
gave way to special tribunals called at the king’s pleasure. 
The king’s Council in Paris ruled France by orders-in -council. 
The chief agent of the council, the manager of France, was 
the Comptroller-General, through whose hands all affairs, 
great and small, had to pass. 

From the reign of Louis XTV. to the Eevolution there were 
two more kings, Louis XV. and Louis XVI. Luring the 
reign of Louis XV. the foundation was laid for 
before*the Eevolutioii. The people were oppressed and 

Revolution impoverished; the King scjuandered the resources 
of the country in evil living; the nobility and 
clergy lost their hold on the people, and a school of thinkers 
arose wbich assailed the basis of the existing social and poli- 
tical structure. The theories of Eousseau, in particular, 
had great effect, particularly as the people were willing to 
listen to anyone who had a plan to relieve them from their 
woes. In spite of the prevailing discontent, no democratic 
institution was able to cope with the central authority. The 
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Parliament of Paris tried to regain its ascendancy by refus- 
ing to register the edicts of the king, but it was abolished in 
1771. Louis XVI., after a series of fruitless struggles at re- 
organization, finally, in 1788, as a measure of desperation, 
summoned the long dormant States-General. The opening of 
this States-General in 1789 was the real beginning of the 
Piench Revolution. 

The Revolution destroyed the whole of the previous system 
of government, but the revolutionaries found destruction 
more easy than construction. The States-General 
Revolution ^ changed its name twice. First 

it became the National Assembly; later the 
Constituent Assembly, and as such drew up a new constitution 
for France. With the new constitution and the re-organiza- 
tion of government the Revolution seemed over, but a series 
of events, concerned partly with internal and partly with 
foreign policy, led to j^till greater upheaval. From 1792-1795 
the Convention ruled France. It beheaded the ex-king and 
ex-(|ueen, abolished Christianity , the calendar and many other 
things. Through the Committee of Public Safety the popular 
revolution passed into tlie Reign of Terror, the most bloody 
despotism in history till the recent Russian Revolution. The 
Convention gave way to the Directory, wliicdi was succeeded 
by the Constitution of the year VITT. The head of the govern- 
ment y^s Napoleon, who, after a period as First Consul, in 
1804 became Emperor, a 

To Napoleon belongs the credit of re-organizing France on 
a stable basis. The revolutionaries had not destroyed the 
> centralized system of the kings. They failed to 
Napoleon recognize that true popular government depends 
mainly on local self-government. Their attempts ended in 
despotism. This despotism Napoleon carried on, but he 
placed it ou a plain, straightforward basis. Ip^jilace of various 
councils and committees of the Revolution he set up single 
executive officials, with advisory councils. He divided the 
country into areas of government known as departments. 
These departments were first established by the Constituent 
Assembly, which tried to obliterate the old boundaries of 
feudalism and privileges, andjwhich, in so doing, enabled 
Napoleon to work out the most logical and most simple system 
of government in the world. 

In spite of the frequent changes in both the personnel and 
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the form of government, the advance of liberal forms of 
government was assured. Louis XVIII., who 
opmcnt^^* ' Napoleon, gave lus assent to a bi- 

cameral legislature, and to the responsibility of his 
ministers to the legislature. Napoleon III. tried to revert to 
the old absolutism, but, coupled with the defeat of France in 
the Franco-Prussian War of 1870, Ins attempt cost him his 
throne, and was the immediate cause of the present French 
constitution, Napoleon’s fall led to the Third Republic. 
The leaders of the Revolution, in 1871, called a National 
Assembly, which was representative of all political parties; 
but the majorify was monarchical. The monarchical party ; 
was divided within itself on the (jnestion as to which royal 
house should succeed to the throne. A compromise was the 
result, and the i\ssembly drew up a constitution for a re- 
publican form of government. Tlie constitution was finally 
promulgated in 1875, JX has been partially modified on four 
occasions, but is substantially the basis of the present system 
of government in France. 


2. THE PRESEXT 00VERN:\IENT OF FRANCE 

In drawing up the con,->titntion , the Assembly of 1871-76 
made a distinction between r,()}}sti1nlinnal and organic laws. 

Constitutional la\\s were to be subject to a special 
of amendment ly^organic laws were left to 
the ordinary legislative process by the two houses 
of the legislature. The constitutional laws of 1875 gave the 
outline of the machinery of government. The legislature was 
to consist of two houses, a Serial e and a Chamber oi Deputies. 
The executive was to he vested in a president. The relations 
of the houses to each other, the election and powers of the 
president, and his relation to the houses, were definitely 
stated; but the election of deputies and oilier matters were 
regarded as organic laws. In 1884 an amendment was passed 
which repealed the constifnlional law affecting the Senate, and 
made its organization and authority a matter of organic law. 

The legal sovereignty of France is vested in the National 
Assembly. The National Assembly is the joint 
National i^eeiiug of the Senate and Chamber of Deputies. 
ALembly Senate and Chamber for ordinary purposes 

meet in Paris. As a National Assembly they meet 
in Versailles. The National Assembly meets to transact the 
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business for which it is summoned, and at once adjourns. It 
cannot sit for longer than an ordinary legislative session, 
which is five months. It is forbidden by the constitution to 
repeal the republican form of government, but by the con- 
stitution it has power to repeal the law which forbids it. 

The National Assembly has two functions : (a) the revi- 
sion or amendment of the constitution, and (6) the election 
of the President. A revision of the constitution 
Functions takes place when the two houses of the legislature 
are agreed tliafc a revision is necessary. The 
houses separately (consider the points of revision, and as far 
as possible, try to know each other’s views. Once the houses 
agree, the suggested revision coitk's before^ the National As- 
sembly. For constitutional amendment and the election of a 
President alike, an absolute majority vote is sufficient. The 
houses are the judges of their own constitutional powers. 
In this respect France is like Fiiglaud, and diametrically 
opposed to the United States, where the courts decide the 
constitutional powers of the legislatures. 

The Senate js composed of tliree hundred and fourteen 
members. They arc eleded for nine years from citizens of 
forty years of age and above. One-third retires 
^ every three years. The system of election is 
The'senate* ^idirect. Tile elec'tions are made on a general 
ticket by an electoral college wliicdi is composed of 
(a) delegates chosen by the municipal council of each com- 
mune in proportion to tlie [xipulalion, and (b) of the deputies, 
councillors-genoral and district (arrondissement) councillors 
of the department. In ease of a vacancy, the department 
which elects the new senator is decided by lot. By the 1875 
law seventy-five senators were to be elected by the united 
chambers, but (lie amendment of 1884 abolished this in 
favour of election by the electoral college. No member of 
the family of deposed French dynasties can sit in either the 


Senate or tlie riiainher of Deputies. 

Ijegally the SeTiFt^dlas“eT[Tial powers with the Chamber of 
Deputies, exce[)t in if!oney bills. Money bills 
Pemersof inu.st originate in tlie Chamber of Deputies, 
Senate tliougli Ibc Senate may amend them. In actual 
practice, as in most modern governments, the 
bulk of power lies with the Chamber of Deputies, or lower 
house. 



590 


POLITICAL SCIENCE 


The Chamber of Deputies is elected by universal manhood 
suffrage, for four years. Each citizen twenty-one years of 
age, not actually in military service, who can 
u £ prove SIX months’ residence in any one town or 
Deputies commune, and who is not otherwise disqualified 
has a vote. Deputies must be citizens not under 
twenty-five years of age. The system of election at present 
in force is the scrutin d'arrondissement, which replaced the 
g'e'neral-ticket (scrulin dc liste) method, combined with 
proportional representation, in 1927. The French manner of 
election is very unstable. Since 1871, it has been altered 
several times, the general-ticket method finding favour at 
one period, and the district method at another. The last 
scrutin dc liste was introduced m favour of the district method, 
which had lasted thirty years, in 1919, and the district 
method was re-introduced m 1927. 

The basis of election is that each arrondissement is given 
one Deputy, but if its population exceeds 100,000 it is 
divided into two or more constituencies. The principal 
dependencies are entitled to representation. Algiers has 
frv^ seats : Cochin-China, Senegal, the French possessions in 
India, and others, have one each. The dates of elec- 
tions are fixed by the President’s decree. The President 
must order an election within sixty days, or (in the case 
of dissolution) within two months of the expiration of 
the Chamber. The new Chamber must assemble within 
ten days following the election. At least twenty days 
must separate the President’s decree and the day of 
election. 

The members of each house arc paid for their duties, and, 
on payment of an annual sum, can travel free on all railways. 

The President is the head of the executive. He is elected 
for seven years, by a majority of votes, in tlie National 
Assembly. No age limit is laid down : any 
President French citizen may be elected, provided he is not 
a member of a French royal family. He promul- 
gates the laws of the Chambers and ensures their execution. 
He selects his ministers from the Chambers, or sometimes 
from outside. He has the power of appointing and removing 
all oflScers in the public service. He has no veto on legislation, 
but can send a measui*e back to the houses for reconsidera- 
tion. He can adjourn the Chambers at any time for a period 
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not exceeding one month, but he cannot adjourn them 
more than twice in the same session. He can close the regular 
sessions of the houses when he likes after they have sat five 
months. Extra sessions he can close at any time. With the 
consent of the Senate he can dissolve the Chamber of 
Deputies. He must order new elections to be held within 
two months of the dissolution, and must convene the houses 
within ten days after the election. He has the right of pardon. 
He concludes treaties with foreign powers, though treaties 
affecting the area of France, or of French dependencies, re- 
quire the approval of the legislature. He'’can declare war 
with the previous assent of both Chambers. He is responsible 
only in case of high treason, in which case he is impeached 
by the Chamber of Deputies and tried by the Senate. 

The French Cabinet is composed of ministers. The same 
ministers also form the Council of Ministers. The Cabinet 
and Council of Ministers thus have the same 
SuncUo”^ personnel; but there is a sharp distinction 
Miniiters between the one and the other. As a cabinet, the 
ministers are selected from tlie houses of the 
legislature. They represent the Chambers. Sometimes out- 
siders are chosen for cabinet positions; but whether mem- 
bers of the Chambers or not, they can attend the meetings 
and take a privileged part in debate. A minister can speak 
at any time, though he can vote only in the chamber of 
which he is a member. The ministers are responsible to the 
Chambers by law, not only by custom, as in England. They 
can hold office only so long as they command the support of 
the houses, or, more particularly, of the Chamber of 
Deputies. 

As a Council of Ministers the ministers are the nominees 
of the President. They sit as a Council in the presence of 
the President, under a president of Council 
Council of themselves. The duty of the Council 

Ministers to exercise general supervision over the execu- 
tion of the laws. In case of the death or resig- 
nation of the President, the Council ads till a successor is 
appointed. The Council is a definite legal body, whereas the 
Cabinet is not. 

The twofold aspect of the same body is really the key 
to its relations with the President. As a Council of 
Ministers the body is the servant of a President. As a 
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cabinet, it is bis master. The President must choose 
ministers who command the support of the legislature, else 
the administration could not be carried on. 
The Every decree of the President must be counter- 

Relationt of signed by the minister whose department it 
C^blnet’and Not only SO, but most presidential 

Council of decrees involve the expenditure of public 
Miniaten money which brings them within the purview of 
the Chambers. Even the President’s salary and 
allowances depend on the budget, which is presented by the 
Minister of Finance and passed by the Chambers. 

The same is true of the official patronage of the President. 
Appointments to the public service require the countersigna- 
ture of ministers, which practically means that appointments 
are in the hands of ministers. In France the number of 
appointments at the disposal of ministers is greater than in 
America, but the “spoils system” of America has not been 
repeated in France, though the temptation is greater, owing 
to the dependence of French ministers on the Chambers. 

The number of ministries varies from time to time. At 
present there are fourteen — the Ministers of War; Justice; 

“ Tlie' Interior; Foreign Affairs (^£l^a..ia-,also .the 

S®. . Prime Minister); Marine; Finance; Colonies; 

Public Instruction aii.d. F.m!3__Artsj Public Works; 
Commerce; Agriculture; Labour, Hygiene , ^Assistance and 
Social Prevision; Pensions; and Air. 

Mis may be proposed either by ministers (in the name 
of the President) or by private members. They may be 
initiated m either chamber, _but money bills jjjust 
The originate in the Chamber of Leputics. Once a 

presented, it has to go to a special com- 
*'** mittee for consideration. A member of this com- 
mittee is chosen to “rejiort” on it to the chamber. Private 
members’ bills go to a special committee called the monthly 
committee on Parliamentary Initiative, but an emergency 
vote can save ministers’ bills from the committee stage or 
private members’ bills from the Initiative committee. After 
report from the committees each bill must go through 
two readings before it is presented to the other 
chamber. 

-•>1 Committees are formed in a distinctive way. During the 
session every month the houses are divided into bureaux^, or 
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sections (nineteen in the Senate and eleven in the Chamber 
Commitiees Deputies). From the Senate bureaux* are select- 
ed the various committees to which bills are 
referred. The bureaux* of the Chamber of Deputies e xamine 
the certificates of election. Other bureaux' arecEosen by the 
Chamber for electing special committees other than the stand- 
ing committees. Committees used to be appointed tempor- 
arily, i.e., till they completed the work for which they were 
appointed. Now they are standing committees, elected for 
the whole year. In the Senate they are elected by the 
bureaux*; m the Chamber their composition is determined by 
the parties, each party being represented proportionately. 
The budget committee of the Chamber of Deputies is the 
most important. It is elected for one year. It consists of 
forty-five members. Its equivalent in the Senate is the 
finance committee, which consists of eighteen members. 
These committees examine, criticize, and, in fact, control 
the whole course of financial legislation. 

In France, as in other continental countries, the system 
of Administrative law prevails, by g^ hich public officers are 
free from interference by the ordinary courts. 
tratTve*Law laws, too, are carried out by the executive 

according to the spirit of the law. The legis- 
lature lays down the general principles; the executive fixes 
details, and makes all provision for carrying out the law. 
It may even supplement the law if it d oes not cover all the' 
cases. The legality of such administrative action being free 
from the ordinary courts, the hand of the executive is greatly 
strengthened. 

The French ministries are notoriously unstable. They 
change much more frequently than the English Cabinet. 

The main reasons for the instability are two : 
Instability (^) the existence of the multiple party system, 
of French and (5) interpellations. Ministers are subject 
^TsUont* fypes of question, first, the direct question, 

and Inter- and secoiid, the interpellation. Any member of 

pellation* either house on due notice may ask a direct ques- 

tion of a minister regarding his department, and, 
unless the question cannot be answered without detriment to 
the public good, he must receive an answer. An interpella- 
tion is a special type of question. It does not require notice 
and it is usually followed by a debate. The interpellation 
38 
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is^a challenge to the policy of government on a definite 
point. A vote is as a rule taken to decide the issue. The 
result of this is that ministers are frequently taken by sur- 
prise, often on minor points, and by a mere chance or trick 
are defeated on the vote. Kesignatioii follows, and the 
ministry is rejilaced by another, which is subject to the same 
procedure. Owing to the multiple party system y^miiiisters as 
a rule have not a homogeneous party behind them, so that 
surprise votes are easily arranged by discontented members. 

The judicial system of France has two distinct branches 
— the ordinary judicial system and the administrative law 
system. The ordinary judicial system has two 

classes of courts (a) civil and criminal, and (h) 
special, which includes courts dealing with purely 
commercial cases. 

In the first class of the ordinary courts, the lowest tribunal 
is that of the Justice of the Peace. Justices of the Peace are 
api:)oiuted , and removable by the President. Each canton has 
a Justice of the Peace, whose jurisdiction, both civil and 
criminal, is exercised within definite limits. As a criminal 
magistrate, he presides over the police court, the lowest 
crimina) court. Graver criminal cases are tried by the 

correctional courts which consist of three judges, with no 
jury. Such cases are first secretly examined l3y an examining 
magistrate {]uge d’ instruction) who may either dismiss the 
case or commit it for trial. In civil cases involving small 
amounts, and in petty criminal cases, no appeal lies from the 
Justice of the Peace to the higher courts. In certain urgent 
cases, or cases requiring local knowledge, he has wider 
jurisdiction. In more important cases apqjeal lies from him 
to the courts of first instance, or arrondissement courts. 
Justices of the Peace have to try their best to reconcile 

parties : no suit can be brought before the next grade of 

court till the Justices have been unsuccessful in bringing 
disputants to an agreement. 

The next grade of court is the courts of the first instance 
or arrondissement courts. These exist in practically every 
arrondissement. They are courts of appeal from the Justices 
of the Peace, and have original jurisdiction within certain 
prescribed limits. Appeal lies from them to the court of 
appeal. The courts of tlie first instance have a president, one 
or more vice-presidents, and a variable number of judges. A 
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public prosecutor is attached to each court. The next stage 
in the judicial organization is the court of appeal. In all there 
are twenty-six courts of appeal, each of which has jurisdic- 
tion over an area varying from one to five departments. Each 
appeal court is organized in sections. The head of the whole 
court is the president. These courts hear appeals from the 
lower courts, and have original jurisdiction in a few matters, 
such as the discharge of bankrupts. Another function of 
these courts is to decide whether criminal cases are to be 
tried by the lower courts or the assize courts. 

Assize courts are held every three months in each depart- 
ment. The assizes are presided over by a judge or “council- 
lor” of the courts of appeal. The assizes try the more 
serious criminal cases. At these courts there is a jury of 
twelve, as in the English system. Juries decide on facts only; 
the application of law is left to the judges. 

The highest court in France is the Cassation Court, or the 
court for the reversal of appeals. It sits in Paris and is 
divided into three sections, the Court of Petitions, the .Civil 
Court, and the Criminal Court. Each section is presided 
over by a sectional president, the head of the whole court 
being the first president. The Cassation Court hears appeals 
from aimower courts (except the administrative courts). 

Commercial courts are established in large towns to hear 
commercial cases. The judges are chosen from the leading 
merchants. If there is no commercial court, commercial 
cases arc heard by the ordinary courts of first instance. Other 
courts (courts of arbitrators) are sometimes established in 
industrial centres to deal with industrial disputes. 

The judges in France are appointed by the President 
(which means the Minister of Justice) for good behaviour. 
/They can be removed only by a decision of the Cassation 
Court constituted as the Superior Council (Council SupMeur) 
of the magistracy. 

Administrative courts exist to try cases arising in the 
course of administration. The supreme court is the Council 
of State, which is presided over by the 
«ve”couru' Minister of Justice. Its members are all 
nominated by the president, and its duty is 
to give an opinion on all questions referred to it by 
the government. It is the final court in administrative 
suits. This court also prepares rules for the public 
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administration. There are other administrative courts, 
the prefectural councils. Between the ordinary law and 
administrative law courts there is the Court of Conflicts. 
Its function is to determine the jurisdiction to which 
a given case belongs, and it is composed of members of each 
type of court. 

3. LOCAL GOVERNMENT IN FRANCE 

The French system of local government is the most 
symmetrical in the world. The administrative divisions were 
created by the Constituent Assembly at the Revolution. This 
Assembly swept away all tlie old divisions with tlieir historical 
complexities and set up a new machinery based on adminis- 
trative requirements. 

For purposes of local government, France is divided into 
departments^ arrondissemoits, cantoris and commtines. The 
department is the supreme division. The arron- 
General disseiiieuts, cantoiis and communes are only sub- 
The***^”** divisions it^ The chief official in the depart- 
Department mciit IS 'tTurprefect , wlio IS appointed by the 
President and is the direct agent of the central 
government, and has very wide functions. He supervises 
the execution of the laws, issues police regulations, nomi- 
nates subordinate officials and exercises a general control 
over all the officials in the department. He is the recruiting 
officer and also chief educational officer of the department. 
He is the agent of the local legislative body, tlie General 
Council of the department, but in reality he controls the work 
of the Council, as it is only through him that the Council 
can have its resolutions carried into etrect. The acts of the 
prefect may be vetoed by a minister, but no minister can act 
independently of him. He must act through him. 

The General Council of the department is elected by uni- 
versal suffrage, each canton contributing one member. 

Councillors are elected for six years; one-half of 
Sneral membership is renewed every three years. 

Council The Council has two regular sessions every year; 

of the these sessions arc limited by law to fifteen days 

Department month for the second. Extra 

sessions of eiglit days ench may be called by the President 
at „the ^written request of twq-thirds of tfie rneniFers. II 
the Council sits longer than it is legally entitled to, it may 
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be dissolved by the prefect : if it goes beyond its legal 
powers, its acts may be set aside by presidential decree. 
The members are not paid for attendance, but they are fined 
for absence. 

The powers of the Council are strictly limited. Its main 
duty is to supervise the work of the department. It has 
little power of originating legislation, but its decisions on 
local matters are usually final. Its chief functions are to 
assign the quota of taxes (the amount and the source of taxes 
are determined by the Chamber of Deputies in Paris) 
to each arrondissement; it authorizesTbe sale, purchase, ex- 
change, or renting of departmental property; its superin- 
tends snch property; it authorizes the construction of new 
roads, railways, canals, and bridges, it votes the pay of the 
police, and generally gives advice on local matters to the cen- 
tral government. Political questions are rigorously excluded 
from its scope. 

The next division, the arrondissement, is the electoral 
area for the Chamber of Deputies. The head of the arron- 
dissement is the sub-prefect. His powers are 
disrem'^”' limited than those of the prefect, but, like 

the prefect, he is the representative of the 
central government. There is a district (arrondissement) 
council, to which each canton sends a member chosen by uni- 
versal suffrage. The arrondissement has neither property nor 
a budget of its own, so its chief function is to allot to the 
communes the sliare of the direct taxes imposed on the arron- 
dissement by the General Council. 

The canton is purely an administrative division. It has 
no administrative organization of its own. It is the 
electoral district from which members are chosen 
The Canton general and district councils. It is the 

area of Jurisdiction for Justices of the Peace. It is also a 
muster district for the army. 

The commune is the primary unit of French local govern- ’; 
ment. Communes are both rural and urban. All towns are 
communes. The chief magistrate in the commune 
Commune mayor. The mayor, unlike the officials of 

other local areas, is elected, not nominated. 
Mayors and deputy mayors are elected for four years from, 
and by, the members of the municipal council. Mayors are 
usually assisted by deputy mayors, the number of whom 
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varies according to the population of the commune. Thus in 
a commune of 2,500 inhabitants there is one deputy; in a 
big city like Lyons seventeen deputies are allowed. The 
mayor is, first, the agent of the central government. Once 
he is elected, he becomes responsible not to the council which 
elected him but to the central government. He and his 
deputies may be suspended for one month by the prefect, or 
for three months by the Minister of the Interior. All his 
acts may be set aside by the prefect or Minister of the 
Interior. He may even be removed by the central govern- 
ment. 

Second, the mayor is the executive head of the muni- 
cipality, and as such he is responsible for the supervision of 
municipal work and services. The municipal council is 
elected by universal suffrage. Its numbers vary according to 
the size and population of the commune, aiid^. it decides on 
affairs affecting it . . Its decisions become operative a month 
after they are passed, save in matters which transcend the 
interests of the commune, when the prefect, or general 
council, and, in cases, the President must approve. The 
council also chooses communal delegates for the election of 
senators, and draws up a list of assessors, from whom the 
sub-prefect selects ten, for the allocation of taxes among tax- 
payers. The meetings are presided over by the mayor, except 
when his own accounts are discussed, and the n the meeting 
is open to the public. { Sessions last fourteen days, with the 
exception of a financial session, which may last six weeks. 
It holds four regular sessions every year. The council may 
be suspended for one month by the prefect, or dissolved al- 
together by decree of the President, passed in the Council 
of Ministers. In the event of dissolution|^^ork is carried on 
temporarily by a small council nominated by the President 
till a new election Jtakes place. 
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THE GOVERNMENT OF THE UNITED STATES OF 

AMERI.CA 

1. HISTORICAL 


The government of the United States is the most com- 


plete and higlily organized example of federalism in the 


General 

Remarks 


iriodern world. The makers of the American 
constitution liad to face none of the difficulties 
which confronted the makers of modern 


Germany. In Germany Bismarck had many historical 
questions to consider when lie created the German Empire; 
but the Americans were able from the beginning to make a 
government which suited the country and people. They 
had not to consider the claims of local princes or the 
jealousies of old-established dynasties. Once they achieved 
independence, they were free to experiment with forms of 
government and to find out what was best for them. The 
present form of government is based on the constitution of 
the 17th September, 1 7ft7 ^ which, wn,s adopted after a series 
of experiments; but it is hmeworthy that from the Declara- 
tion of Independence in 1776 to the adoption of the constitu- 
tion a period of only eleven years elapsed, and the com- 
pleteness of the new constitution may be judged by the fact 
that up to the present day only nineteen amendments have 
been made. 


In the early days of America , the great majority of 
citizens were English colonists. Naturally, the early poli- 
tical institutions were English in character, though 
Early Were altered to suit the needs of a new 

Americans Country and to prevent the particular consti- 
tutional drawbacks which had forced the colonists 


to leave England. This English character of American 
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institutions is one of the fundamental facts of modern Amer- 
ican political life. It is true that the American population is 
now very mixed — it contains large elements of practically 
every European nationality, as well as Japanese, Chinese, 
.and Africans, But even to-day the main stock of the United 
States is British, either by descent or of the first generation, 
and the political institutions of the country were originally 
adaptations of English models to American conditions. 

In the first days of English colonization there were of 
course no “states” or provinces as there are now. The 
colonists made homes for themselves, where 
Early Colon- opportunity offered. These homes or settle- 
ThreT* i^^eiits gradually expanded as the population 

Types grew. When settlements became sufficiently 

large to require definite organs of government, the 
colonists adapted the English forms of local government to 
their needs. One settlement adopted one form : another, 
another form. There was no uniformity of pattern. The 
New England colonies had one type, Virginia another, while 
Pennsylvania and New Jersey had a special type with charac- 
teristics of both the previous types. Thus there were three 
types — the New England colonies, the Virginian, or southern 
colonies, and the middle colonies. 

The characteristics of each type were mainly the result of 
the type of life led by the colonists. In New England, the 
colonies settled in townships. These townships 
The New ^rew up in large numbers, often close by each 
Cofonres other. The New Englanders were a trading 
population, and trade meant inter-communication 
between townships. The earlier colonists, too, had left 
England because of the prevailing religious intolerance. 
The church, therefore, was to them an organization of the 


highest importance, both spiritual and temporal. Each com- 
munity had its church and school-house, and round the church 
in particular revolved the whole life of the inhabitants. The 
pastor of the church was the head of the community, and 
church membership was tantamount to citizenship. The 
townships were organized largely on the English pattern. 
The old English official designations were continued, but in 
all the townships the form of government was more demo- 
cratic than in contemporary England. There was a general 
town meeting which all citizens (which usually meant all 
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church members) could attend. This meeting elected the 
township offici als, whp were responsible to the town meeting. 
As towns multiplied, a certain amount of union became 
essential, but it did not destroy either the organization or 
the independence of the townships. Through changes both 
great and small, the townships preserved their individuality, 
and to-day they are the basis of local government in the old 
New England states. With the growing population govern- 
mental machinery became more complex. Counties were 
formed, for judicial purposes, and gradually areas of govern- 
ment were created, with suitable organizations, which later 
became the ‘‘states” of the American federal union. 

In Virginia, and tlie southern colonies, there was a very 
marked contrast to the New England colonies. The southern 
colonists, in the first place, did not emigrate to 
The^ ^ America because of religious disabilities. They 
OTSo'uthern ^ whicli held a fairer promise 

Colonies of livcliliood. They were merchant adventurers, 
sent out under a merchant company, the Virginia 
Company, which had been granted certain privileges by the 
Crown. In the second place, the type of colonist and the 
type of life were both different. In the southern colonies 
vast areas were available for agriculture. Both the climate 
and the soil were different from those of New England, so 
that fromyCjthe beginning the southern colonies rfiaembled the 
counties, just as the northern colonies were like the towns, 
of England. In the south, therefore, the county type of life 
was reproduced. The organization of government was on 
the English county plan, with the lieutenant (the equi- 
valent of the English lord-lieutenant), who was appointed 
by the governor (who, in his turn, was appointed by the 
Company), the sheriff, and the justices, the equivalent of the 
English J. P.’s. The settlers lived under an ordered govern- 
ment just as they did in England. They recognized an 
established or state church, in marked contrast to the 
“free” churchmen of New England. Not only so, but they 
reproduced the aristocratic tone of English country life, the 
survival of the old feudal system. Social gradations were as 
marked as in England; the owner of a plantation took the 
place of the English squire. The population was mixed. 
The settlers were of various social grades, but they continued 
ip the same old English relationship. The ordinary routine 
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of English country life was observed as far as the new con- 
ditions would allow. Pride of family and descent — many 
noble families emigrated to Virginia, particularly after the 
Civil War — was as markedly present in Virginia as it was 
absent in New England. Later this differiencg led to the 
American Civil War. Theoretically the "w^ar was fought on 
the question of slavery — for the introduction of slavery in the 
south had led to still more social distinctions. Actually the 
war was the climax of a complete difference of outlook be- 
tween the old aristocratic type of settler and the democratic 
settler of the north. 

The southern colonies were all governed much on the 
same pattern. At first a governor was nominated by the 
Company, with a council which included the chief officials of 
the colony. The Comjiany governor was afterwards replaced 
by a royal governor or governor nominated direct by the 
Crown. The chief representative organ of government was 
the assembly. The assembly at first represented the plan- 
tations, but as time went on and the population grew, a more 
complex system of counties, towns and hundreds, on the old 
English pattern, developed. In its early days the assembly 
w^as known as the House of Burgesses. The old name 
‘'assembly” has continued to the present day; in most of the 
states the two houses of the legislature collectively are known 
as the “General Assembly”. 

In the third class, or middle colonies, there was a 
mixture of the characteristic elements of the other two 
classes. These colonies were mixed in population. 
Although the English dominated in the colo- 
nies, before their arrival Swedes and Dutch had a 
fairly strong hold. The type of life, again, was partly trad- 
ing, as in New England, and partly agricultural, as in Vir- 
ginia. Thus, they settled in townships, as in the New England 
colonies, and in farms or plantations, as in Virginia. They 
were democratic in the towns, and partly democratic and 
partly aristocratic in the counties. They had the character- 
istics of both north and south in their government organiza- 
tions, i.e., townships and counties. 

Betw^een the early days of the American colonies and the 
Declaration of Independence, many forms of government and 
control were tried by ^i^Jand. In these days America 
geemed a very distant land^ and much of the English policy 
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was due either to ignorance or to a desire not to be troubled 
with the internal ailairs of these far-oif settlements. In all, 
three types of government were current in the 
The Early Seventeenth and eighteenth centuries, namely, 
Forms of government by charters, proprietary government. 
Governmental^ direct government by the Crown. In each of 
these types necessarily the major share or power 
actually exercised rested in the colonies. Naturally the colo- 
nial organs of government increased in power as the popula- 
tion and importance of the colonies grew, but for many years 
the British Parliament almost completely neglected them, 
and during the long period of neglect the colonial assemblies 
had developed so fai^that, when the struggle with England 
came, all the colonies, whether northern, middle, or southern, 
and whether chartered, proprietary or direct, made common 
cause against the old country. The colonies had developed 
national feeling, and attempted repression led to inde- 
pendence. 

In the first, or chartered type of governnaent, charters 
were given by the King to the colomes. They^^ere given to 
companies, such as the Virginia ^Company and 
arters 1\I assacliusetts Company. The three New 

.England companies — Massachusetts, Connecticut and Ehode 
Island — each possessed a charter. The duration of the charter 
depended largely on how the company pleased the English 
authorities. ^The Virginia Company lost its charter soon after 
it was granted, while the Massachusetts charter lasted from 
1629 to 1692. The Connecticut and Rhode Island Charters 
lasted throughout their existence as colonies, and ultimately 
became their state constitutions. 

Proprietary governments arose from charters granted to 
the colonies by private proprietors to whom the colonies had 
been granted by the Crown. Thus Maryland 
Proprietary belonged to the Calvert family (Lord Baltimore), 
Government Pennsylvania and Delaware to William Penn,* 
and New York to the Duke of York (afterwards 
James II.). The proprietors appointed the governors and 
councils, but as a rule granted a considerable measure of 
power to the people in their charter of government. Penn’s 
charter to Pennsylvania, in particular, was a notable 
expression of the liberal ideas of the day in respect to colonipjl 
government. 
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Direct government by the English Crown meant that the 
governors and council were appointed by the Crown. These 
^ officials were responsible to the Crown, but in 
Government of time the Crown had to grant a large 

measure of self-government to the colonies, espe- 
cially as the colonists had the power of the purse. The royal 
governors, though in theory responsible to the Crown, in 
practice became responsible to the colonists. 

The process of national fusion in America was slow. The 
colonists were mainly of the same race; they spoke the same 
language; their political and economic interests 
Process of similar. Yet they kept their governments 

Fusion strictly separate. Each government stood in 
practically the same relation to the English 
crown as its neighbour, but they each had separate gover- 
nors, legislatures, officials and courts. Strange as it may 
seem, the one institutional bond of union in America was the 
English Crown. Some of the colonies, it is true, had united 
in a rough way to protect themselves against the American 
Indians, but it was not till 1765 that any definite movement 
for union took place, and even then only nine of the thirteen 
colonies took part. The occasion of this was a protest 

against taxation by the English Parliament, r^hich later 
became the ostensible cause of the War of Independence. 
In 1774 began a number of inter-colonial “congresses”. 
These congresses consisted of delegates from the states, 
each state having an equal voice. The official name 
of this government was “The United States in Con- 
gress assembled” — a title which has given the name to 

the country (United States of America) and to the legis- 
lature (Congress). In 1777, the year after the Declara- 
tion of Independence, the Articles of Confederation were 
drawn up by the congress of that year, but they did 

not become Law till 1781. These articles made the con- 

gress into a legal form of government. Rut the confedera- 
tion had no real power. It was only an advisory body. It 
could not command the states, and such small executive 
power as it did have could be exercised only with the con- 
sent of the states. As an effective government it was 
impotent. The states had not yet shaken themselves free 
from the idea of local autonomy. The War of Independence 
had caused them to sink local jealousies for the general 
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cause, but once the war was over, the old jealousies 
re-appeared. To bring about union the present constitution 
was drawn up in 1787. 

The constitution was drawn up largely on English models, 
modified by American experience and the theory of the 
separation of powers. It set up a definite 
Constitution government, the executive, legislative 

of 1787 judicial powers being entrusted to separate 

authorities. The legislative power was vested in 
a Congress of two houses, a Senate, and a House of Itepre- 
sentatives. The principle was accepted that the Senate 
should represent the states, and the House of Eepresentatives 
the people proportionally. The executive power was vested 
in the President, whose position was much tlie same as 
that of the existing state governors. The judiciary was 
made independent of both the executive and the legislature. 
The individual state constitutions accepted the same arrange- 
ments. The powers given to the new government were defi- 
nitely enumerated in eighteen items : the residue was left to 
the states. 

At first the American constitution was looked on more 
as an instrument of convenience than as a national bond of 
unity. The states continued Ktheir old course, and did not 
wish either to have their independence encroached upon or 
to contrjbute much to the maintenance of this new form of 
government. Threats of secession were not infrequent, but 
the federal government, now based on a secure legal founda- 
tion gradually commanded the respect and allegiance of 
both states and people. Public opinion gradually turned 
round from indifference to respect, from mistrust to faith, 
and from tp national patriotism. Circumstances other 

than political helped the union — particularly the rapid 
development of America westwards by means of railways. 
Community of economic interest was helped by the com- 
munity of political interest wdiich resulted from another 
struggle with England, and still another with Mexico 
(1846-48). 

To complete national fusion, however, there was one 
great barrier — the existence of slavery. The planters of the 
south depended mainly for manual labour on imported negro 
slaves. The northern labourers were free. When the 
southerner spoke of his nation he excluded the large 
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population of slaves. As to the Athenians of old, his nation 
was a nation of freemen but not a nation for the 
total population. The northerners’ nation was a 
War nation for the whole population. This difference 

in their point of view — a difference which was 
political, social and economic — led to a desire on the part of 
the southern or slave states to have a separate government. 
The result was the War of Secession or American Civil War. 
The southern states were beaten, and in ]865, an amendment 
was made to the constitution abolishing slavery. The federal 
government had proved itself, and soon it became the organ 
of a homogeneous American nation. 

One or two salient features of American political life may 
be mentioned. In the first place, it is to be noted that the 
basis of American political life was English. 
The process of development of constitutional 
liberty was not the same as in England. The 
chief contrast is that America developed towards federalism, 
whereas England developed towards unitary government. 
But in the state organization, as distinct from the federal or- 
ganization, tlie develojiment was similar. In both, the unit 
was a small community — such as the township and hundred. 
From these units the organization rose step by step to the 
central government. Were the British Emjiire now to be 
organized on a federal basis, the parallel between it and the 
United States would be complete. 

In the second place, the constitution of America is rigid; 
the constitution of the United Kingdom is flexible. This 
difference arose from tlie conditions of development in the 
respective countries. In America development was con- 
scious, deliberate, definite, and compared with England, quick. 
In England it was unconscious, accidental, and slow. The 
early Americans, not unnaturally, made legal safeguards for 
their liberties, for many of them had gone to America for 
the reason that no such safeguards existed in England. 

In the third place, the spirit of American institutions and 
law as well as the actual institutions themselves are English, 
and they have preserved their English character to the pre- 
sent day. In the constitutions English law and precedent 
were followed. In many cases English charters became state 
constitutions. Private law was mainly English. The chief 
differences lay in the abolition of class distinctions and 
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titles, and in the freedom of the church. In public law the 
new constitutions reproduced the principles governing the 
relations of the English King and Parliament. The executive 
powers of the President were like the powers of the Crown. 
The constitution of the courts was similar to that of the 
English, while the procedure was practically the same as in 
England. Tlie chief differences lay in the federal form of 
government, and in the separation of powers. 

In the fourth place, the United States is now one nation, 
with a federal form of government. The individual states are 
constituent elements in the American nation. They have their 
own powers and privileges guaranteed by their own and the 
American constitutions, but they are part of the machinery 
of an organic union. The central government is supreme 
over all : tlie constitution of the United States is the supreme 
law of the United States as a whole and of its parts, just 
as the British Parliament is the legal sovereign of all the 
parts of the British Empire. 

2. THE EEDERAL GOVERNMENT OF THE UNITED STATES 


The general organization of the federal government is 
laid down in the constitution, ^ which says that the govern- 
ment of the United States shall be entrusted to 
three separate authorities, the executive, the 
zatUm*" legislative and the judicial. The constitution does 
not lay down details as to how these branches of 
government are to be organized or how they are to work. 
Details are fixed by ordinary legislation. 

The capital of the United States is Washington, which 
stands in the District of Columbia. The constitution makers 
recognized that it would be necessary for the 
The federal government to have a seat of its own, 

outside tlic jurisdiction of any one state. This 
seat was provided by the states of Maryland and 
Virginia in 1791 and was named the District of Columbia. 
This district is about sixty square miles in extent, and is 
really co-extensive with the city of Washington. It is 
governed directly by the federal government; three commis- 
sioners appointed by the President are responsible for the 
government. There is no municipal council, and the citizens 
have no right to vote either in national or in municipal 
matters. 


Federal 

Capital 
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The constitution is the fundamental law of the United 
States, and, as such, it was placed outside the reach of 
ordinary legislation. Special procedure was laid 
down as to its amendment. By the fifth article 
Constitution f^e Constitution it is enacted that amendments 
may be proposed either (a) when two-thirds of 
each house of the legislature (Senate and House of 
Eepresentatives) , shall think it necessary; or (b) when the 
legislatures of tw^o-thirds of all the states ask Congress to 
call a general convention to consider amendments, in which 
case the convention may propose amendments. For the 
adoption of an amendment Congress may choose one of two 
methods, either (a) submit the proposed amendment to the 
legislatures of the states, or (b) every proposed amendment 
may be submitted to state conventions specially called for 
the purpose. If three-fourths of the states agree to the 
amendment, the amendment is incorporated in the con- 
stitution. 

The process of amendment is the most difficult in the 
world. In Great Britain, the constitution, being flexible, 
can be altered by the process of ordinary legislation. In 
the old German Empire the amendment was subject to the 
ordinary process of law-making, but it was subject to defeat 
if fourteen votes were cast against it in the Biindesrath. In 
France a constitutional amendment passes through the 
ordinary channels of legislation, but must be adopted by the 
National Assembly, or the two houses sitting together at 
Versailles. 

The scope of the powers of the federal government is laid 
down in the constitution. Generally speaking the federal 
government has authority in general taxation. 
Scope and foreign relations, the army, navy, and partly, the 
^'Federal foreign and interstate commerce, the postal 

Government service, Coinage, weights and measures, and crimes 
affecting 

The legislative power of the United States is vested by 
the constitution in a Congress, which consists of two houses, 
a Senate and a House of Eepresentatives. The 
Legislature Senate, or Upper House, represents the states, the 
House of Eepresentatives the people. The Senate 
represents the federal j^rinciple of government; the House of 
Eepresentatives, the nation. 
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The Senate consists of two members from each state. 
These members used to be elected by the legislatures of the 

The Senate result of an amendment to the 

constitution in 1913, they are now elected by 
popular vote. Unlike the members of the Bundesrath in 
the old German Empire, the members of the Senate are free 
to vote as they please. They are in no wise representatives 
of the state governments, nor were they, so before 1913 when 
they were elected by the state legislatures. Each senator 
is elected for six years. He must be not less than thirty 
years of age, and must have been a citizen of the United 
States for nine years; he must also reside in the state for 
which he is elected. 

The Senate is the second chamber of the American legis- 
lature, but besides its legislative functions, it has the power 
to ratify or reject all treaties made by the 
Non- President. A two-thirds majority of senators is 

Powers of necessary for the ratification of treaties. The 
the Senate Senate also has jx>wer to confirm or reject 
appointments made by the President. Its mem- 
bers also constitute a high court of impeachment, its judg- 
ment being limited to removal from office or disqualification 
for office. Tlie sole power of impeachment lies with the 
House of Eepresentatives. 

The president of the Senate is the Vice-President of the 
United States. The Vice-President is not a member of the 
Senate; he only presides over it, having a vote 
Organiz- only in the case of a tie. This is the chief func- 
SeSen^ate ^i^n of the Vice-President , except in the event of 
the death of the President, when he succeeds to 
the President’s post. In that case the Senate elects a 
chairman from among its own members. The Senate makes 
its own rules of procedure, and these may vary from time to 
time. The most prominent feature of the organization of 
the Senate is the committee system. The Senate is sub- 
divided into standing committees, each of which is appointed 
for a special purpose. W^hen a measure comes up before 
the Senate, it is first examined by the appropriate com- 
mittee. The committees in this way have come to have 
much power. Each committee is looked on as a specialist 
in its subject, and as such it usually is able to guide the 
course of legislation on that subject. These committees 
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examine subjects referred to them, and make definite re- 
commendations to the Senate. Whereas in England minis- 
ters control the course of legislation, in the American 
Senate the standing committees are the guides. As the 
committees are elected from the Senate, it may be said that 
the Senate leads itself in legislation, as distinct from being 
led by ministers. The only drawback to the committee 
system — and sometimes it is a serious one — is that with the 
rigid separation of the legislative and executive branches of 
government in America, the committees are sometimes not 
able to secure from the executive departments the informa- 
tion or views they desire. They have the right to ask, but 
they do not always get full information. In the English 
system the minister not only controls the legislation in his 
subject but he is head of his own executive department, and 
as such can command all its resources. 

The House of Eepresentatives is composed of members 
elected every two years by the people of the United States. 

The elections are by states, and no electoral 
House of district crosses state boundaries. Congress 
Represent- decides ilow many representatives there shall be, 
atives. Its the limitation laid down by the constitution 

omposition there shall not be more than one for every 

thirty thousand inliabitants. The number of representatives 
is determined by the decennial census. On the basis of 
the 1910 census one representative w^as allowed for every 
210,415 inhabitants. V Eepresentatives must not be less 
than twenty-five years of age, and must have been citizens 
of the United States for seven years. They must also 
reside in the state for which they are elected. Besides 
the normal representatives from states, each organized 
Territory (that is, a district managed by the federal govern- 
ment till such time as it reaches full state-hood) may send one 
delegate, who has a right to speak on any subject and make 
motions, but not to vote. These delegates are elected in the 
same way as ordinary representatives. 

The constitution provides that those who are qualified to 
vote for members of the larger of the two houses in the 
state legislatures may also vote for members of the House 
of Eepresentatives. Generally speaking, this means all 
male citizens over twenty-one years of age. Neither race nor 
colour as a rule affects the right of citizens to vote. The 
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details of the franchise laws, however, vary from state to 
state. Some states require a minimum period of 
El^cctorate residence; others require from aliens only 
a declared intention of becoming American 
citizens. Payment of taxes is necessary in some states; 
registration, in others. In some states negroes, though 
theoretically qualified for the franchise by the constitution, 
are debarred from voting by state law. By the nineteenth! 
amendment to the constitution, carried in 1920, women are 
eligible for the franchise m the case of both federal and state 
legislatures on the same terms as men. In several 
states a test of literacy exists. American Indians who do 
not pay taxes are excluded from the franchise; as also are, 
convicts, fraudulent voters, and others who are not desirable 
citizens. 

By the constitution, each of the two houses of Congress 
is the judge of the “election, returns, and qualifications’’ 
of its own members. Each house, with the con- 
^sputed currence of two-thirds of its members, may 
expel a member. 

The House of Kepresentatives, like the Senate, makes 
its own rules. Unlike the Senate, the president of which 
is fixed by the constitution, it elects its own 
Organiz* president, who is called the Speaker. The 
ationofthe Speaker of the House of Representatives used to 
R°‘^.eLt- enormous power. Most of the business 

ativM**"' of the House is conducted by committees, and 
these committees used to be nominated by the 
Speaker. Now they are elected by the House itself after 
the names have been selected by party committees, composed 
of party leaders. Being a large body, the House has not the 
same facilities for debate as the Senate has. Committees 
therefore do the work; the House perforce has to follow their 
guidance, and the committees thus are able to control much 
of the course of legislation. There are numerous stand- 
ing committees of the House, the most important 
of which are the Committee on Appropriations, which 
deals with expenditure, and has special powers for 
controlling procedure, and the .Committee on Ways and 
Means, which deals with questions of taxation. Another 
important committee is the Committee on Rules,' which fixes 
the way in which the time of the House is to be used. The 
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Speaker used to preside over this Committee, but now he is 
no longer even a member of the committee, though, of course, 
he still interprets the rules. 

The course through which a bill goes to become an act 

is similar to the English practice. A bill may originate 

in either house, but it must pass through both 
7^®. . houses, and receive the signature of the Presid- 

ent. If one house passes a bill and the other 
house amends it, the amended bill must be 
adopted by the house which first passes it before it pro- 
ceeds to the President for signature. Bills for raising 

revenue must originate m the House of Kepresentatives, but 
the Senate may propose amendments to them. A majority 
of members must be present in either house to form a 

quorum. 

The President has certain powers in relation to legis- 
lation. He may withhold his signature from a bill. If he 
does so, the measure may go back to Congress, 
Powers and if it receives the votes of two-thirds of the 
FVes^ent in house, it automatically be- 

Legisla^on coiiies law. The President is allowed ten days 
for the consideration of a measure. If he signs 
it, it becomes law; or if he takes no action within the time, 
it becomes law. If he returns the bill to Congress, with the 
message that he refuses to sign, then the two-thirds major- 
ity is essential before it can become law without the 
President’s signature. 

The salary of members of the Senate and of the House 
of Eepresentatives and of delegates is 7,500 dollars a year, 
with allowances, based on mileage, for travel- 
ling expenses. No senator or member of the 
oTl^mbers House of Eepresentatives can be appointed to 
and DU- ^ any post under the United States, or to any civil 
qadlificationsg^^lg^j^jg^ post the salary of which is increased 
during his period as a member. No person 
holding any office under the United States can be a member 
of either house so long as he holds office. There is no 
religious test for any office, under either the federal or the 
state governments. 

By the constitution , the executive power is vested 
in the President. His term of office is four years. 
The method of election is prescribed by the consti- 
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tution thus : “Each state shall appoint, in such manner 
as the legislature thereof may direct, a number 
Executive: electors, equal to the whole number of 

The^ senators and representatives to which the 

AeUnltecT^ State may be entitled in the Congress; but no 
States senator or representative or person holding an 
office of trust or profit under the United States, 
ThePresi- shall be appointed an elector.” In every state 
Oection practice is that the electors are chosen 

by the direct vote of the citizens on a general 
ticket (scruiin de liste). According to the constitution “the 
Congress may determine the time of choosing the electors, 
and the day on which they shall give their votes, which day 
shall be the same throughout the United States.” The 
election is held every fourth year. The presidential term 
commences on the fourth of March in the year following leap 
years. 

The Vice-President of the United States is appointed in 
exactly the same manner and for the same term. His chief 
duties are (a) to take the place of the President 
Pretidimt event of the President’s death, and (b) to 

preside over the Senate. 

According to tlie constitution “no person except a 

natural-born citizen or a citizen of the United States at 

the time of the adoption of this Constitution, 
shall be eligible for the office of President : 
the Office neither shall any person be eligible for that office 
•fdent' shall not have attained tlie age of thirty- 

* five years, and been fourteen years a resident 

within the United States.” 

Though there is no constitutional limitation to the 
number of times the same person may hold office, it has 
become an unwritten law that two periods of 
otf'office" tenure is the maximum for which the same 

individual can serve as President. 

The election of the President depends actually on party 


votes. As we have already seen, the party elections are 
really the result of the stringency of the separation of 
powers in the American constitutions. The party which 
returns the majority to Congress has the best chance of 
electing the President, so that in practice there is not likely 
to be friction between the legislative and executive branches 
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of government. In practice what happens is that during 
the summer preceding the presidential election the parties 
hold national conventions composed of delegates 
The Party from all parts of the United States. These con- 
ventions nominate their candidates for the pre- 
dentilil**' sidency and vice-presidency. The state electors 
Elections of the President are chosen by state party con- 
ventions, and the party which secures most votes 
in state elections is able to put its candidates into office at 
the final election. Thus the party conventions really are the 
most vital part of the election. The parties are unknown to 
the constitution. 

As the chief executive officer in the United States, the 
first duty of the President is to see that the laws of the 
United States are faithfully executed. He is 
Duties and commauder-in-chief of the army and navy, and 
JJ^®*** of the militia in the service of the federal govern- 

President meiit. He regulates the foreign affairs of the 

United States. He receives foreign ministers, 
and, with the assent of two-thirds of the Senate, can make 
treaties with other powers. He appoints and commissions 
all officers of the federal government. He can also grant 
pardons and reprieves. 

By the constitution all appointments made by the Pre- 
sident are subject to the advice and consent of the' Senate. 

This proviso is really useless, as any act which 
The Power* limits the President’s power can only be ad- 
ofthe visory. Not only so, but the constitution em- 

Senate in _ , j? j-i. 

Appoint- powers Congress to remove irom the superm- 

ments tendence of the Senate the appointments to all 

inferior positions, and allows it to place such 
appointments if it pleases solely in the hands of the Pre- 
sident, or in the courts of law, or with the heads of depart- 
ments. The confirmation of the Senate is necessary to the 
President’s nomination for the appointment of ambassadors 
and of other public ministers, of consuls, of judges of the 
federal courts, of the chief departmental officials, of the 
principal military and naval officials, and of the principal 
post office and customs officers. 

The method of appointment to executive offices in the 
United States has for many years been a very vexed ques- 
tion, The courts of the United States ruled that the right 
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of appointment involved the right of dismissal, and this 
decision, combined with a law of 1820 which set a four-year 
term for many federal officials, led to the 
.. „ “spoils” system, by which Presidents were able to 
System reward their party supporters with offices. This 
system dates from President Jackson’s time, 
in 1829. The posts of the civil service became rewards for 
help at elections. The abuses of this system led to a Civil 
Service Act in 1883, which introduced the competitive system 
for the lower grades of office; but the filling of the more 
important offices was still left in the hands of the 
President. 

According to the constitution, the President “shall, 
from time to time, give to the Congress information of the 
state of the Union, and recommend to their con- 
President sideratioii such measures as he shall judge 

and necessary and expedient.” This ‘“message” of 

The*Pre*id- President to Congress has become one of 

ential the most important features of American political 
Message” {g chief constitutional means 

whereby the executive and legislature of the 
United States meet. 


The constitution also gives to the President power on 
extraordinary occasions to convene extra 
S>wersof the houses or of either house; and, 
President if, in respect to the time of adjournment, he 
in relation to with them, he may adjourn them to 

ongress think fit. 

In his work the President is helped by his various 


ministers and departments of government. The main 
executive work falls on these ministers and depart- 


The 

Ministers 

and 

Departments 


ments; the President exercises only general over- 
sight. The various executive departments are 
not provided for in the constitution : they are the 


creations of statute law. 


At present the executive work is carried on by ten depart- 
ments, the heads of which are collectively called the Cabinet. 

They are, however, quite unlike the English 
^Cabinet” Cabinet. They are not members of the legislature, 
nor are they in any way responsible to the legis- 
lature. They are responsible only to the President. The 
only connection they have with the legislature is the flimsy 
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consent of the Senate that is necessary to the President’s 
nomination. 

The departments are : — ‘ 

Enumer- 1* The Department of State, the head of 

ationofthe which is the Secretary of State. It is the equiva- 
Departmentt]^j^|. of the British Foreign Office. 

2. The Department of the Treasury, the head of which 
is the Secretary of the Treasury. This department, as its 
name indicates, deals with revenue, coinage, banking, the 
auditing of public accounts, etc. 

3. The Department of War, the head of which is the 
Secretary of War. This department deals with the army, 
defence, military education, etc. 

4. The Department of Justice, the head of which is the 
Attorney-General. This department deals with federal 
litigation, gives advi(*e to the federal government, and is the 
head of all the United States marshals and district 
attorneys. 

5. The Post Office Department, the head of which is 
the Postmaster-General. It deals with all postal business. 

6. The Department of the Navy, the head of which is 
the Secretary of the Navy. It deals with the naval forces, 
naval defence, education, etc. 

7. The Department of the Interior, the head of which is 
the Secretary of the Interior. This department, the equi- 
valent of tlie Home Office in England, has many sub-depart- 
ments among which are the census office; the land office (for 
management of public lands); the Indian bureau (to regu- 
late the government’s dealings with Indians); the pensions 
office; the patent office; the office of public documents; the 
office of the commissioner of railroads, which audits the 
accounts of certain railways which have government sub- 
sidies; the office of education, which collects statistics and 
information about education, with a view to its systematiza- 
tion throughout the United States; and the management of 
certain institutions. 

8. The Department of Agriculture, the head of which is 
the Secretary of Agriculture. This department collects 
statistics in matters concerning agriculture, prosecutes 
scientific research in diseases of trees, etc., supervises the 
weather bureau, and it has also a forestry sub-department. 

9. The Department of Commerce, the head of which is 
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the Secretary of Conmierce. It regulates inter-state com- 
merce, collects statistics, etc. 

10. The Department of Labour, the head of which is the 
Secretary of Labour. This department deals with all 
questions affecting labour, and the relations of labour and 
capital. 

There are other departments, such as the Civil Service 
Commission, and the Commission of Fisheries, that have no 
representation in the Cabinet. 

These officers are arranged in the order of precedence for 
succession to the office of President in case of the 
. death, resignation, removal or disability of the 
SiicceM?on President. The holders of office must satisfy the 
other presidential qualifications, of age, citizen- 
ship, etc., before they can succeed to the office. 

Many of these offices, it is to be noted, exist for the 
collection of information, statistics, and for the circulation 
of memoranda for the co-ordination of the various state 
systems concerned. They have no power to compel the state 
executives to act in a certain way. The state executives are 
the real executives which affect the people in their every- 
day life. 

The judiciary of the United States, according to 
the constitution, '‘shall be vested in one supreme court and 
in such inferior courts as the Congress may from 
The time to time ordain and establish.” The actual 

Federal organization of the courts is thus mainly a matter 

of statute law\ The powers of the federal 
ationand courts are given in more detail in the constitution. 
Powers These powers are of two types — (a) those relating 
to the special questions over which the federal 
government has legislative and executive control, e.g., 
maritime and admiralty cases, and cases arising out of the 
constitutional law of the United States, and (b) those in 
which the parties to the suit more properly belong to the 
federal than to the state courts, e.g., in cases affecting foreign 
relations, or foreign ministers, or in cases where the state 
courts have incomplete jurisdiction. It is for Congress to 
determine how the courts are to be organized to carry out the 
general law of the constitution. 

The Judiciary Act of 1789, with its amending acts, is the 
basis of the present judicial organization. The Supreme 
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Court consists of a Chief Justice, and eight associate 
Organic- judges. The Supreme Court deals with 
ationof appeals from inferior courts, and has original 

the Courts jurisdiction in cases affecting consuls, and foreign 
ministers, and in cases in which a state is a party. It must 
hold annual sessions in Washington, and six of the judges 
form a t]uoruni. Next to the Supreme Court are the circuit 
courts, which are of two kinds — circuit courts and circuit 
courts of appeal. The circuit courts are held in different 
divisions or circuits of the country by the judges of the 
Supreme Court sitting separately. The country is divided 
into nine circuits and each justice must hold a court in his 
circuit at least once in two years. The business of the 
Supreme Court is so heavy that the judges are not able to 
attend circuit courts regularly. In addition to the judges of 
the Supreme Court, circuit judges are appointed who hold 
court separately. The circuits are divided into sixty-eight 
districts. Each of these districts has a district court. 
Sometimes a whole state counts for judicial purposes as one 
district. The districts are arranged according to tlie number 
of population and amount of work to be done, but no district 
crosses state boundaries. The district courts are the lowest 
of the federal courts. 

The courts of appeal in the circuits were established to 
relieve the Supreme Court of certain appellate work. The 
circuit courts of appeal consists of one judge of 
Courts* of Supreme Court and two circuit judges, or 

Appeal^ circuit judge and one district judge. One 

judgeship in each circuit exists for this work. 
The circuit court of appeal is final in certain matters, but 
in other matters, such as constitutional questions, conviction 


for capital crimes, and matters affecting treaties, an appeal 
lies from the circuit court of appeal to the Supreme Court. 

There are other federal courts for special work. The 
court of claims exists to determine the validity of claims 


Other 

Courts 


against the United States in cases where no 
provision exists for their settlement. It sits at 
Washington, and is composed of a chief justice 


and four judges. The court of private land claims, which 


consists of one chief justice and four judges, deals with 


claims to certain lands which are affected by the late 


Spanish ownership of the country in the south-west of the 
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United States. The courts of the District of .Columbia and 
the courts of the territories exist for the administration of 
justice in their respective spheres. Properly speaking, these 
two courts are not federal courts. They really combine 
the qualities of federal and state courts. The Supreme Court 
is the final court of appeal from both. 

The judges of the United States are appointed by the 
Appointment President with the advice and consent of the 
of Federal Senate. They are appointed for life, or to serve 
Judges . during good behaviour. 

The district attorney and the marshal are both appointed 
by the President. The district attorney prosecutes all 
offenders against the federal criminal law, con- 
District ducts civil suits on behalf of the federal govern- 
ment, and performs such other legal duties as 
Marshal his appointment as federal judicial officer may 
entail. The marshal is the executive officer of 
the federal, circuit and district courts. He issues and 
executes orders of the court, and effects arrests. His state 
equivalent is the sheriff. 

The procedure of the federal courts as a rule is regulated 
according to the state in which the cou^t is sitting. State 
procedure is followed, and state law is enforced 
Procedure federal law applies. 

3. THE GOVEKNMENT OF THE STATES 

Just as the citizen of Bengal is more concerned with the 
Government of Bengal than with the Government of India 
in his everyday life, so for the control of the 
Federal and normal affairs of their lives, the citizens of the 
GoVernmentsin^iividual states in America are inore interested 
in the state governments than in the federal 
government. The federal government deals with the 
greater matters of national life — ^with war and peace, foreign 
relations, etc. — and only in national crises or at the periodic 
elections is the ordinary citizen brought into personal contact 
with it. Certain broad facts must be kept in mind in this 
respect. 

1. There are two types of constitutional law in the 
United States. First, there is the constitution of the United 
States^ This is the supreme law of the land. Second, there 
are the constitutions of the individual states. Each of 
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these is pait of the sum-total of the constitutional law of the 
United States, but as the whole is greater than 
o^Cons^- so the constitution of the United States 

tional Law is greater than the constitution of any single state 
or any number of states. But the constitution 
of the United States is an integral part of the constitutional 
law of any one state just as the constitutions of the indivi- 
dual states are respected by the federal government where 
those laws do not clash. In the case of conflict the greater 
supersedes the less. 

2. From this arises the fact that, though the states have 
definitely guaranteed powers, their legislatures are non- 

Lecitlatures law-making bodies. They have com- 

Non- plete authority only within the limits granted , 

Sovereign by their own and the federal constitutions. There 
is only one sovereign body in the state — the 
United States. 

3. The states were tlie original units of government in 
America. When the constitution was drawn up each state 

jealously safeguarded its own rights. To the 
U^^States states at the beginning of federal government the 
federal •government was unreal and distant. 
They therefore kept to themselves all the powers they pos- 
sibly could, consistent with the creation of a centra) govern- 
ment. To the central government was given only a strictly 
limited number of functions — those functions which must 
belong to all central governments, e.g., the conduct of foreign 
relations, matters of war and peace, coinage, customs, the 
post office, and the power to raise revenue to support itself. 
To the states were given the residue, with such limitations 
(e.g., the raising of troops) as were necessarily imposed by 
the grant of powers to the federal government. Thus the 
states were left with all affairs which affect one’s normal, 

- everyday life. XJiey decide the (jualifications for the right 
of the vote; they*^ control all elections, including those for 
the President and Vice-President. They enact and execute 
criminal law, with some exceptions; they administer the 
prisons. The civil law, including all matters relating to the 
possession of, and transfer of property, and succession, 
marriage and divorce, and all other civil relations, the regu- 
lation of trading corporations, subject to the right of Con- 
gress to regulate inter-state commerce, the regulation of 
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labour, education, charities, licensing, game laws — all are 
matters for the states. In addition to this, the states may 
act in those matters in which the central government may 
be empowered to act by the constitution and in which it does 
not actually take action. In some matters, e.g., regarding 
naturalization and bankruptcy, the central government has 
only partial control. 

4. Each state constitution must be republican in form, 
but it derives its authority not from Congress but from the 

people of the state. States may be added to the 

Admission ^ Union in two ways — (a) by means of an enabling 

State^^ act, which provides for the drafting and ratifica- 
tion of a state constitution by the jieople. (In 

this case a territory previously administered by the central 
government may become a state as soon as the conditions 
are fulfilled); and (h) by accepting a constitution already 
framed, m which case, admission to the Union is granted at 
once. 

5. In many of the newer state constitutions, much more 
has been included in the constitution than should really be 

included in purely constitutional law. Properly 
Results of speaking, the constitution should merely give the 
Fomation fundamental principles and organization of gov- 
ofNew ^ eminent. But in many constitutions details are 
Constitutions regarding the management of public pro- 

perty, the regulation of public debt and such-like. 
These things belong properly to the sphere of ordinary legis- 
lation, but distrust of ordinary laws and law-makers led the 
people to safeguard their theories by the constitution. This 
means a confusion between the realms of constitutional and 

statute law. . 

6. Owing to the difficulty of amending the constitution ot 

the United States, many constitutional provisions now 
regarded as mistakes cannot easily be remedied. 
Genmi Experience has shown that in matters other 

*^®*^‘* than those gTanted by the constitution to the 

central government, central would be better than local con- 
trol. From this have arisen some of the chief abuses of 
American political and social life. Particularly is this the 
case in marriage and divorce. While some states preserve 
the old stringency of the marriage law, others have relaxed 
it so far as to make both marriage and divorce almost 
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farcical. The diversity of law from state to state enables 
parties to obtain divorce with the greatest ease; one party 
sometimes obtains a formal divorce without the other party 
knowing anything about it. A similar lack of uniformity 
exists in criminal law, and in laws concerning debt. In 
taxation, too, much harm is wrought by lack of co-ordination. 
Industry and trade are frequently hamj)ered by ill-considered 
state laws. Investment of capital is discouraged, and in 
some states taxes bear much more harshly on certain types 
of employment than in others. 

The remedy for these evils is more co-ordinatioxi or con- 
trol by the central government, but such control cannot be 
secured because of the difficulty of amending the consti- 
tution. The many abuses which have resulted from the lack 
of co-ordination in these important matters have led many 
thinkers to prefer the Canadian type of federal constitution, 
by which the states are given definitely enumerated func- 
tions, and the residue is left to the federal govern- 
ment. 

Each state has a definite constitution, like the federal 
constitution. It would be more correct to say that the 
federal constitution is like the state constitu- 

The State tions, for the former was drawn up on the model 
Constitutions of the constitutions or charters of the thirteen 
original states which formed the United States. 

The constitutions of the states can be amended 

only after a lengthy and difficult process, which varies from 
one state to another. In the case of a general 
Amendment 1 ‘^vision, the legislature may call a popular con- 

ofthe vention, but the question of the calling of the 

Constitutions on iiiiist first be decided by the people. 

If the people agree, the convention is elected in 
the ordinary way. It considers the amendment, and if it 
agrees to the amendment, the amendment finally is submitted 
to the people for acceptance or rejection. Particular amend- 
ments may be proposed by the legislature, but in most 
cases the vote of the people is necessary for final adoption. 
Sometimes amendments must be accepted by two successive 
legislatures as well as by the people before they can be in- 
corporated into the constitutional law of the state. In most 
cases more than a simple majority of the legislature is 
necessary. 
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Among much diversity of organization in the state govern- 
ments one feature is common — the separation of legislative, 
executive and judicial. This separation is more 
Separation stringent in tlie states than in the central govern- 
or Powers ment, and in some respects more harmful, e.g., in 
Swes election of judges by the people in order to 

avoid any possible subservience of the judiciary to 
the executive. 

Each state has a bicameral legislature. Both the houses 
are elected on the suffrage basis already noted in connection 
• with tile federal government. The upper house 
Legislatures, Called the Senate, the lower the House of Ee- 
Powers, presentatives. Both together are usually known 
ation*Proce- the “General Assembly”, but the lower house 
dure,’ etc. has different names, e.g., the House of Delegates 
m Virginia, and The Assembly in New York. 
The senates have fewer members than the lower houses, the 
electoral areas for senators being wider than those for 
representatives. Eepresentatives are usually elected for 
two years, senators for four; one-half of the senate 
is renewed every two years. Both senators and repre- 
sentatives are paid the same; both must be citizens, though 
the minimum period of citizenship varies. Usually an age 
limit is set (senators from twenty-one to thirty, representa- 
tives from twenty-one to twenty-five). Other qualifications — 
such as*residence in the state, or electoral district — are as a 
rule necessary. 

The legislatures of the states theoretically are competent 
to deal with all matters not reserved specifically for the 
federal government. But the state constitutions 
Power of themselves have self-imposed restrictions, so that 
Legislatures in certain states neither the federal legislature nor 
the state legislature can deal with some subjects. 
The state constitutions, further, frequently impose limits on 
the length of sessions, and contain rules for the conduct of 
legislation, even to great detail. All these limitations 
are meant to secure the interests of the people against any 
possible legislative tyranny. In most constitutions the 
arrangement of procedure and of other details is left to the 
houses themselves. 

The organization of the houses in the majority of cases 
is like that of the federal legislature. The lower houses 
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usually elect a speaker as president. In the upper houses 
the equivalent of the vice-president in the 
federal Senate is the lieutenant-governor. Bills 
State passed as in Congress, though there are local 

Houses varieties in the amount or type of majority 
required. The standing committee organization 
prevails in the state legislatures, just as in Congress, for the 
same reasons and with the same results. The two state 
houses have similar duties, though in some states money 
bills must originate in the House of Kepresentatives. The 
senates act as courts in cases of impeachment by tlie houses 
of representatives. The senates, too, have in some cases 
the power to confirm or reject appointments made by the 
governors. 

The chief executive official in the states is tlie governor. 
He is chosen by the direct vote of the people over the whole 
state. The term of office varies from two to four 
ExecutTves fwo states (Massachusetts and Khode 

Island) elect their governors for one year only. 
The governor as a rule must be a citizen of some years' 
standing (tlie period varies from two to tw^enty years). Many 
states have lieutenant governors. All have secretaries of 
state, whose duties are the keeping of state records, the 
registration of the official acts of the governor, keeping and 
affixing the state seal , keeping records of titles to property , and 
other duties such as belong to a public record office. Other 
officials are the state treasurer and the attorney-general, 
whose duties are denoted by their names. The comptroller, 
or public accountant, under whose warrant the state treasurer 
pays out public monies, the auditor, and the superintendent 
of education are other officials who exist in some states and 
not in others. In a few states councils are associated with 
the governors. 

Like the governors, the state officials are elected by the 
people. In this respect there is a marked differ- 
ence between the federal and the state practice. 
The President of the United States himself nomi- 
nates his Cabinet or chief officials. In the 
states, the officials are elected by the people, and 
are largely independent of the governor. The 
governor therefore is not the “executive” in the same 
sense as the President : he is only a part of the 
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executive, with little or no control over the other parts of 
it. In the states all the officers theoretically serve the people# 
Their responsibility from the governor downwards is to the 
people, and to the law of the state. The only method of 
removal from office is impeachment before the upper house of 
the legislature by the lower house. 

In the American states the central offices of government 
do not control administration in the same way as in other 
countries. They are supervisors only. The real 
Peculiar work of administration is done by the officials of 
Executive** bodies. Even in education, which usually is 

Work in looked Oil as requiring much central co-ordination 
the States and control, the state superintendent of education 
as often as not is merely a supervisor. The real 
powers in education are the local authorities. 

Thus the governor has very little real power. He is the 
nominal more than the real administrative chief. His duty 
IS to see to the faithful administration of the 
Powers and laws, as far as his powers allow. He is the com- 
Duties of inander of the state militia. He lias to inform 
Governor legislature regarding affairs in the state and 

he may recommend measures. He cannot present 
bills to the legislature, though, in some states, he presents 
estimates. On the reijuisition of a certain number of 
members*, he may call extra sessions of the legislatures. In 
all but two states the governor has a veto on legislation, but 
his veto may be over-ridden by the two houses, usually by a 
special (two-thirds or three-fifths) majority. He has certain 
powers of clemency, of granting pardons, remitting fines, 
etc. His power of appointment, as we have seen, is small. 

The judicial system of the states is quite distinct ^ from 
the federal judicial system. Each state has its own judicial 
system, with a complete organization and its own 
Judicilry procedure. The only effect federal government has 
on these courts is the limitation of subjects which 
may be dealt with by the state courts. 

The organization of the state courts is so varied that only 
a general outline can be given here. (1) The lowest courts 
are those of the Justices of the Peace, or, in cities, the police 
judges. They have jurisdiction over petty cases, both civil 
and criminal; they conduct enquiries in graver offences and 
commit prisoners for trial in higher courts. (2) The next 
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grade is the county or municipal courts. They hear appeals 
from the lower courts, and have wider jurisdiction in civil 
and criminal cases. (8) Circuit courts, which hear appeals 
from both the lower grades and have a still wider jurisdiction 
than the county or municipal courts. Sometimes they have 
permanent judges : sometimes they are held by the judges 
of the supreme court on circuit. (4) The highest court is the 
supreme court, or court of final appeal, in which there is a 
chief justice and associate judges. This court is a])pellate only. 

There are many varieties of this general scheme^ In some 
states there are courts for special purposes, especially pro- 
bate courts, for the administration of estates, the joroof of 
wills, etc. 

One of the most distinctive features in the state judicial 
organization is the method of appointment. As a rule 
judges are elected by the people. In some cases 
elected by the legislature; in other 
cases, they are appointed by the governor with 
the advice and consent of the senate. The term 
of aiipointment varies from two years to tenure during good 
behaviour. In regard to qualifications, only a few states 
insist on members of the legal profession being chosen. As 
a matter of fact, members of the legal profession as a rule 
are chosen. Age limits (from twenty-five to thirty-five 
years), residence, citizenship and other such qualifications 
usually exist. 

The ministerial officers of the courts are also elected, e.g., 
the sheriff. Even the court clerks are elected in some states. 
The elections take place by the areas served by the courts. 
The judges of the supreme courts are elected by the whole 
state. 


4. LOCAL OOVERNMKNT IN THE UNITED STATES 

It is impossible to give here more than the general 
General f^^tures of American local government. The 
Features local varieties of organization are very numerous, 
^ Local but American local government lacks the com- 
Govemment organization that exists in England. 

This is largely due to the fact that the evolution 
of American local government was a conscious process. 
Areas were established for definite ends and purposes, and, 
though the original plan was borrowed from England, the 
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makers were free from the historical conditions which make 
the English system so complex. 

Certain salient features of American local government may 
be noted. 

1. In the United States both the scope and the freedom 
of action given to local authorities axe. very great. While 
WdcSoe^^^^ law IS centralized and co-ordinated, the 

1 c cope a(jmij2iQl^j.ation of the law is left very largely to 
local authorities. Local government is thus the most 
important branch of American government in the everyday 
affairs of life. The duties of the local authorities are very 
wide. Police, jails, sanitation, education, libraries, poor- 
relief, communications (roads and bridges), the assessment 
and collection of taxes, the licensing of trades, the lower 
grades of the administration of justice, are all administered 
by local authorities under the general guidance set down in 
the laws of the state. 

2. Owing to the legal centralization, local legislative 
.. . , bodies are not common.. The local authorities are 
Executive fh® mam executive. 

Limited there are local legislative bodies, 

Powers of strictly circumscribed by their charters, 

Leieislative just as the state legislatures are limited by their 
constitutions. 

4. ‘In America there is no equivalent of the old English 
No Central Government Board (now the Ministry of 

Controlling Health). The central governments enforce the 
Body state-law by means of the courts. 

Three main types of organization of local government 
Organiza- enumerated : 

tionof Local 1. The township type, which we have seen to 
Government characteristic of the New England states. 

2. The county type, characteristic of the southern 
colonies. 

3. The compound type, which is characteristic of the 
middle colonies. 

With the expansion of America westwards, the type of 
local government followed the predominant type of settler. 
Where the settlers were mainly from the New England 
states, the township was predominant : where they came 
mainly from the southern colonies, the country was the pre* 
vailing unit. But in most cases the compound type wae 
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adopted, especially in the middle and north-western states. 
In these states immigrants from the eastein states combined 
what they regarded as the best qualities ol’ their own sys- 
tems, In the western states the same mixed type prevails. 
The later states of course had the advantage of the experi- 
ence gained by tlie earlier ones, and were able to establish 
the type experience proved best. 

In the township, the chief authority is the town-meeting, 
which is composed of all the citizens of the area who have a 
The vote. The town meeting assembles once^a year, 

Township if occasion demands. The town 

meeting elects all the local officers — the “select 
men” (three to nine in number, according to the size of the 
town), who are the general executive authority, the town 
clerk, treasurer, assessors, school committee, library trustees, 
constables — every official, in fact, necessary to transact the 
business of the area. These officials are responsible to the 
town-meeting, which examines their accounts and votes 
their supplies. The town-meeting is presided over by a 
“moderatoi”. 

This is the type of New England township, where the 
township preceded the county. The county in New England 
was formed out of the townships, and is confined to its own 
functions, which are partly judicial and partly administrative. 
'File sphere of work of the county is quite separate from 
that of the township. But in other states the township is 
more integrally connected with the county. The county 
in these was often the original unit : the township was 
introduced for administrative convenience. In the north- 
west the township was established for school purposes. 
The government surveyors mapped out the land in blocks of 
thirty-six square miles, reserving as a rule one square mile 
for school endowment. This bloc*.k was called a township, and 
the endowment section came to be administered on the town- 
ship basis. 

The organization of the township outside New England 
differs according to the development and vitality of the 
township. Sometimes there is a town meeting : sometimes 
the town meeting is replaced by popular election to the 
administrative posts. The system of select men of New 
England does not as a rule exist in other states. Their 
e(j[uivalent8 are supervisors, and boards of supervisors. The 
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number of officials varies with the size of the township and 
the work to be done. In some of the southern states (as in 
Virginia) the townsliip system was tried and abolished, while 
in others it exists in only a very minor way. 

The county (the idea was borrowed from the English 
shire) is the most suitable unit of local government for a 
widespread farming population, and it was 
County naturally adopted in the southern states. It 
originally was a judicial area, but later it was 
made the area for all local administration. It has its own 
officials, the heads of which are the county commissioners. 
The ordinary officials — treasurer, auditor, superintendents of 
roads, of education, etc., who are elected usually by popular 
vote, act under the county commissioners. It has also a 
judicial organization (sheriff, coroner, attorney, etc.). The 
functions of the county are the supervision of education, 
roads, bridges, jails, and such other matters as fall within 
its area. 

Where township and county exist side by side, there is 
much variety in organization. In some areas the county 
authority is composed of the heads of the town- 
THe ship; in others, the townships choose the 

county authorities. The division of functions 
varies also from place to place. Where the two 
organizations co-exist, the predominant type (township in 
New ICngland, county in the south) has more power and im- 
portance. 

In both the county and township systems, there are sub- 
divisions into school areas, where district directors or 
trustees are appointed to look after school 
^reas^ interests. These trustees or directors are the 

most powerful agents in the whole state in the 
administration of education. Such localism has proved harm- 
ful to education, as it has prevented proper co-ordination of 
method, and the enforcement of any standard of qualifications 
for teachers. 

The local units are circumscribed, either by constitutional 


or by statute law, in the amount of taxes they can raise. 
As a rule they can tax only up to a given percentage of the’ 
value of property. The county has to raise the taxes 
voted by the state legislature, for state purposes, as well 
as the county taxes. Where the township exists, it has 
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similar powers and duties. The assessment varies from 
Powers of county to county and from township to township, 
Taxation boards of equalization have been created in 

some cases to secure equality of treatment between the 
areas. 

Where villages and towns have grown up, county and 
township are superseded by municipal organization. In 
smaller urban districts, villages, boroughs or 
Govlra'^^' towns (the names vary from state to state) may 
mont ' be incorporated through application to the courts 

of law, if the electors can prove that the necessary 
conditions can be fulfilled. Such urban authorities take 
over the old township functions, though in some states they 
continue to be part of the county, and pay county dues. In 
some larger towns the urban area has swallowed up the 
county area altogether (as in Philadelphia and New York). 
In Virginia the urban areas are definitely separated from the 
counties. 

In the case of larger cities, a special act is necessary for 
incorporation. Hence arises the variety of American muni- 
cipal government. In England there is one Act (the Muni- 
cipal Corporations Act) under which urban areas may be 
incorporated as municipalities. American cities have wider 
powers than the smaller areas of local government, and, of 
course, a much bigger organization. They also often have 
a separate judicial organization. The name of the oflRcials 
(mayor, aldermen, etc.), are the same as in England. In 
most great cities there are two chambers — a board of aider- 
men, and a bo^rd of common councilmen. In New York 
State, most of the cities have only one house — either a board 
of aldermen, or a common council. 
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THE GOVERNMENT OF GERMANY 

1. HISTORICAL 

With the abdication of the German Emperor, in 1918, the 
old German Empire came to an end. ){The government 
was taken over by the Council of People’s Com- 
which, in January 1919, summoned a 
Empire National Assembly to draw up a constitution. 

The imperial system was abolished and a re- 
publican form of government set up in its place. The old 
name “Empire” (Reich) was continued, but fundamental 
changes were made in the legislative and executive organs 
of both the federal union and the states. The major part 
of the present chapter is taken up wnth a description of the 
old Empire, which deserves careful study not only because 
many of its institutions have been carried on in the German 
Republic, but also because it is one of the most instructive 
studies in federalism and non-responsible government in the 
history of the modern world. The new constitution continues 
many of the old imperial institutions and names, althpugh 
their constitutional position has been altered, but it has not 
been sufficiently long in operation to demand detailed treat- 
ment at the present stage. 

The constitution of the old German Empire can be 

understood only by an analysis of its historical antecedents. 

Germany developed from her frontier inwards. 
mefT^or states develop from their frontier out- 

G^many: wards. In the early years of the seventeenth 
The century, the Electors of Brandenburg acquired 

the Duchy of Prussia on the Baltic and the 
Duchy of Cleves on the Rhine. These two 
duchies are the boundaries of what later was 
Prussia. Within these boundaries there was a large 

number of smaller states, so many, in fact, that, as one 
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writer says, in the 18th century ‘‘the whole map of Ger- 
many was a mass of patches of different colours mingled 
together in a bewildering confusion**. Many of these states 
were small, and some were composed of parts which were 
not contiguous. This system was the result of feudalism. 
The heads of the states had acquired lands at various times 
and in various ways. The lands thus acquired had been 
divided and subdivided among the families of the owners, 
hence the extraordinary subdivision. The Church too 
added to this subdivision. The Church owned lands in the 
same way as private individuals and its position increased the 
confusion. 

Under the old Frankish monarchy the king used to 
appoint local officers called grafs, who were really agents of 
the king and as such wielded enormous power. 
Th« Grafs (ix-eat as their powers were, they could not inter- 
fere with the great landowners of the territories over which 
they ruled. These landowners were practically independent, 
and the grafs had to exercise their authority round 
them, but not over them. In this way a two-fold authority 
developed, viz., grafs and proprietors. In the course of 
time these tw^o officers coalesced. Grafship became heredi- 
tary and the grafs usually were the landed proprietors, or, if 
the graf was not originally the landed proprietor, he received 
a grant of land for his services. Grafs thus becan),e terri- 
torial magnates and territorial magnates became grafs. 
This led to the conjunction in one person of the old 
territorial independence and the delegated authority of 
the king. By the thirteenth century Germany was owned by 
the king, princes, grafs and barons (the old landed 
proprietors'). The bishops and abbots were also extensive 
landowners. 

Still another office helped the growth of local independ- 
ence in Germany, the office of the mark-grafs. The mark- 

Mark G afs defender of the frontiers or 

* boundaries. As a rule he was a military comman- 
der with an army. Not only did he defend but he also 
extended the frontiers by conquest. The mark-graf was 
. essentially an official of the king, commanding the king’s 
army. In the course of time the mark-grafs became so 
powerful that they virtually became kings in themselves. 
Thus Brandenburg and Austria became independent, 
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Austria was the East Mark, the boundary against the 
Huns. 

After Charles the Great, whose authority kept his pos- 
sessions together, these small princes of Germany became 
practically independent. The name Empire 
Charles persisted through several houses, the last and 
the^Great strongest of all being the Austrian Hapsburg, 
which came to an inglorious end in 1918. The 
successors of Charles the Great were unable to keep the vast 
possession of Charles’s empire together, and in the course 
of three * reigns, the basis had been laid for the growth 
literally of hundreds of independent principalities. 

In the meantime the growth of trade had caused great 
cities to spring up, such as Hamburg, Bremen and Lubeck. 

^ These cities were troublesome to the Emperor 
® ***** and he solved the problem of their government 
in one of two ways. Either he placed them directly under 
his own government or he delegated his powers to an over- 
lord, who conducted the government in his name. The cities 
preferred the first of these methods, because the king was 
unable to take a close personal interest in them, whereas 
the over-lord, who was on the spot, guided and directed 
them according to his own ideas or to the orders of the 
Emperor. In the thirteenth century they were strong 
enough .to become free cities. They owned allegiance to 
the Empire, but they received extensive powers of self- 
government. The over-lord was withdrawn and the cities 


sent their representatives to the Imperial Diet. 

Among the many states in Germany, one stands out 
prominently, viz., Brandenburg or Prussia. The grow^th of 


Prussia 


Brandenburg as a unified state is really due to 
an enactment made in the middle of the fifteenth 


century, which forbade the splitting up of the kingdom 
amongst the various electors. Whilst the neighbouring 
states were continually subdivided, Brandenburg was held 
together under one monarchical house. Gradually it became 
the leader both in size and in power. In the fifteenth 
century the mark-grafship of Brandenburg fell into the 
hands of the Holienzollerns. Henceforth it was known by 
the name of Prussia. After the Thirty-Years’ War, in the 
middle of the seventeenth century Frederick William, the 
Great Elector, extended his dominions considerably, making 
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Prussia bigger than any other state of the Empire save the 
PTapsburg Austria. The Great Elector’s grandson, Frederick 
the Great, added other territories, actually doubling the 
population of the kingdom. Then came the Napoleonic 
Wars, which checked its growth. Napoleon suppressed a 
large number of the smaller states, including the ecclesi- 
astical ones. He combined them into the Confederation of 


the Ehine. He split Prussia into two, hoping to break her 
power. The Confederation neither served Napoleon’s 
purposes nor did it last any time. 

Napoleon both directly and indirectly was the •cause of 
the growth of the German Empire. In the first place, his 
campaigns created a sense of common interest 


The Results and unity amongst the German principalities or 

Na^leonic Second place, he actually created 

^po^eonic Germany the organizations which later 


developed info the Empire. In the third place, 


after the final defeat of Napoleon, Germany was reoi'ganized 


by the peace treaty, the Treaty of Vienna. 

After Napoleon’s downfall, the states, thirty-nine in 
number, were organized in a loose confederation. This con- 


federation in no sense created a German state. 


TheCon« Each state remained independent except for 
matters affecting its internal and external 
Rhine safety. The central organ of the Confederation 
was the Diet, which met at Frankfort. It was 
composed of delegates or ambassadors from the individual 
states, who voted according to the instructions received 


from their own governments. The nominal powers of the 
Diet were fairly wide. It was empowered to declare war 
and make peace, to organize a federal army, to enact laws, 
to carry out the constitution of the confederation and to 


decide disputes between the states. But it had no executive 
power except through the states. If a state refused to 
obey the order of the Diet, the only procedure the Diet 
could adopt was to ask the other states to use force. The 
likelihood that the other states would obey the Diet’s 
request w^as extremely problematical, for the confederation 
was not organized on a basis of equal rights. Two states, 
viz., Austria and Prussia, controlled the whole business of the 
union. Austria was permanent president, and Prussia perma- 
nent vice-president. 
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The chief dilBculty in the way of federal union in 
Germany was the number of states, and more particularly 
the dominating power of Prussia and Austria. 
Devdop^” In spite of the new sense of nationality created by 
ment. The the Napoleonic wars the process of union in Ger- 
Frankfort many was slow and difficult. In the years 1848 
ariamen 1849 the national spirit in Germany was 

strong enough to cause the summoning of a national parlia- 
ment ^^elec ted by universal suffrage. It met at Frankfort and 
formulated a constitution. The im})erial crown was offered 
to Prussia, but the parliament wasted so much time in carry- 
ing out its ideas that Austria had resumed leadership. 

The w'hole of the subsequent develojiment of Germany, 
until it was definitely organized as the German Empire, 
centred round one man, Bismarck. Bismarck 
recognized that if Germany were to be united 
Biti^ck either Prussia or Austria must renounce its 
leadership. As a Prussian, he naturally decided 
that Austria must be put outside the union. Bismarck first 
persuaded Austria to join Prussia in seizing Schleswig and 
Holstein from Denmark in 1864. He then quarrelled with 
Austria over the division of these new territories. War was 
declared and Austria was completely defeated in the short 
war of 1866. 

Now -that Austria was definitely out of leadership, Bis- 
marck set himself to organize a unified Germany under 
Prussia. His first intention was to include all 
The North states except Austria, but France compelled him 
Co^eder- territories north of the river 

ation* Maine. Compelled to do this, Bismarck decided 
to enlarge his boundaries by including the recently 
seized territories of Schleswig and Holstein. By incor])orating 
them along with the other states of Prussia he created the 
North German Confederation, of which the King of Prussia 
was president. There were to be two legislative chambers, 
one, the Reichstag, to be ejected by universal suffrage, the 
other, the federal council or Bundesrath. This federal council 
was practically a reproduction of the old Diet. It was com- 
posed of ambassadors from the different states, but it had more 
extensive powers 

The North German Confederation left several powerful 
independerij states, south of the Maine, viz., Bavaria, 
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Wiirtemberg, Baden and Hesse. These might have remained 
independent, or if they liked, they could have formed a union 
by themselves. Austria, of course, was left out 
altogether. But the Franco-Prussian War of 1870 
raised the feeling of all communities in Germany 
to such a pitch that the local prejudices of south- 
ern states were swept away; all;were eager to join 
/to form a unified Germany. To compensate for their loss of 
prestige, each received special inducements and privileges to 
join the Union. Thus in 1870 the Confederation became the 
German Empire. The president of the Confederation became 
the German Emperor, and in 1871 the constitution of ihe 
German Empire was drawn up. 


2. THE GOVERNMENT OF THE GERMAN EMPIRE 

The German Empire was a federal union. Its special 
chara(‘teristic was the possession of )cvide legislative X and 
restricted executive powers. It differed in many 
The respects from the type of federalism in the 

German United States. In the United States the execu- 

American power is divided between the central 

Federal government and the governments of the states. 
Systems central government has its own executive 

authority for the execution of the federal laws; 
for example, if Congress enads a tariff law, federal officials 
collect the duties. The federal courts also decide legal cases 
that arise under the federal laws. In Germany the federal 
government had much wider power in legislation. The 
power included what in America belongs to the central 
government and also much that belongs to the state govern- 
ments. Beyond dealing with such matters of national impor- 
tance as the army and navy, foreign affairs and customs, 
the central legislature of the German Empire dealt with such 
domestic matters as canals and roads, as well as the whole 
domain of ordinary civil and criminal procedure. On the 
other hand, the administrative or executive power of the 
Empire was very limited. The Empire thus was mainly a 
legislative and supervising authority, except in matters 
relating to the army, navy and foreign affairs. In tariff 
matters the imperial legislature made laws and appointed 
inspectors, but the detail was carried out by state officials. 
In the case of a state refusing to carry out the federal law, 
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or directly opposing it, the Federal Council or I^undesrath 
was the deciding authority. If a state persisted after the deci- 
sion of the Bundesrath in opposing imperial law, then^^ 
Emperor had to take action against the state. 

In the German Empire there was a most pronounced 
inequality in the size of the states. In a normal federal 
union tile states, if possible, should be equal in 
Poidtion of power. In the United States no state is 

Prussia much bigger or more powerful than the others 

as to be able to domioate tlieni. In tlie German 
Empire , Prussia was so powerful that it was able to plan 
the federal constitution in its own favour and subsequently 
to conti’ol tile whole government of Germany. Prussia, as 
it has been said, ruled Germany with the help of the other 
states. Tlie component parts of the German Empire were 
so unequal in area, population and power that equality of 
treatment could not be expected. The larger states would 
never have joined in a federal union with the smaller states, 
had they been given equal treatment. Prussia, for example, 
had about three-fifths of the total population of the Empire 
as well as the strongest army : to ^ therefore, fell propor- 
tionate privileges in the Empire. 

These privileges were great. (1) The King of Prussia 
had the perpetual right to be German Emperor. (2) Prussia 
* was able to pre\eiit any change in the con- 
of PruMia stitutioii. Fourteen negative votes m the Bundes- 
rath defeated any motion for a change of the con- 
stitution and Prussia alone was able to command seventeen 
votes. (3) Prussia was able to vote all proposals for making 
changes in the army and navy, and the fiscal system, Tlie 
constitution laid down that in this question the vote of 
Prussia, if cast in the Bundesrath in favour of maintaining 
the existing system, should be decisive. (4) Prussia possess- 
ed a casting vote in the case of a tie in the Bundesrath; and 
(5) Prussia carried the chairmanship of the standing commit- 
tees in the Bundesrath. 

Prussia possessed other constitutional privileges as the 
result of private agreements with smaller states. The 
smaller states were free to make agreements or 
Privtleges treaties with each other in regard to affairs 
under their own control. Thus when the North 
German Confederation was formed, the military system 


Other 

Privileges 
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prevalent in Prussia was introduced into the other states. 
When the constitution of the Empire was made, it was pro- 
ved that the military laws should be made by the imperial 
P^ernmerit. The Emperor was to be the commander-in- 
chief. He was to select the generals in command of the 
state armies and to approve all the appointments of other 
generals. To the States was left the appointment of inferior 
military officers. But in many cases tiie smaller states gave 
up the right of such appointments to Prussia. As a return 
for such concessions, the Emperor conceded the r^ght of the 
state troops to remain in their own areas except in case 
of a national crisis. Another type of agreement between 
Prussia and the smaller states was that made with Waldeck. 
The ruler of Waldeck was heavily in debt and in return for 
a sum of money he gave up his rights to Prussia and retired 
to Italy. 

Some other units of the Empire possessed special 
privileges. The two great ports of Hamburg and Bremen 
• were first allow^ed to continue as free ports, out- 
of*Othw* scope of the impei’ial tariff law. They 

States *** these privileges. Privileges of 

various kinds were enjoyed by the southern 
states whicli had been compensated by Bismarck for joining 
the union. Thus Bavaria, Wurtemberg and Baden were 
exempted from certain imperial excises, and had tire right to 
levy excise on their own authority. In Bavaria and 
Wurtemberg the postal and telegraph services were 
subject only to general imperial laws. Bavaria had 
also special military privileges. Her army remained 
practically under her own control. The emperor had 
only the right to inspect it in times of peace. Wurtemberg 
too had special military privileges. Bavaria was exempt 
from imperial control in matters concerning railroads, 
residence and settlement. The right to seats on special com- 
mittees of the Bundesrath (the committees on foreign affairs, 
army and fortresses) belonged to Bavaria, Wurtemberg and 
Saxony. Bavaria had the right to preside in the Bundesrath 
in the absence of Prussia. 

The German Empire was thus not the usual type of 
federal union. The reason ^as that, when the Empire was 
made, Bismarck had to take many historical conditions into 
account. He had to force some states, persuade and entice 
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otherB, hence the many privileges of individual states. The 
proportionate power of Prussia secured for her most power 
in the Empire. The German Empire was a 
tionatr federal union of privileged states — the privileges 
Equality essence representing a proportionate equality. 

For Bismarck to have attempted to join the 
various independent states or principalities of Germany, each 
with its own royal house, its own government and its own 
pride, on the ])asis of equality would have ended in complete^ 
failure. « 

The chief oigan in the German Empire was the Bundes- 
rath or Federal Council. The Bundesrath was the old Diet 
continued under a new name. The Bundesrath 
The was the central organ of the German Empire : it 

federal house, and was composed of a num- 
position of ambassadors who represented the rulers or 

governments of states. These ambassadors or 
delegates were appointed by the rulers of the states, or, in 
the case of the free cities, bj the senates. The number of 
seats allocated in the Bundesrath was practically in the same 
proportion as in the old Diet in the Confederation, with the 
exception of Bavaria — six seats instead of four were given 
to Bavaria as a special inducement to join the Empire. 
Prussia, in addition to her own votes, obtained the votes of 
otlier states whicli she absorbed in 1866, e.g., Hanover, 
Hesse-Cassel and Frankfort. Prussia in all had seventeen 
seats in the Bundesrath as compared with the six of Bavaria, 
four of Saxony and Wurtemberg, and three each of Baden 
and Hesse. The other states had two members or one 
member each. Prussia really controlled three more votes by 
her contract with Waldeck and by her control of the two 
Brunswick votes, which she obtained by setting a Prussian 
prince on the Brunswick throne. Thus, in all, Prussia con- 
trolled practically twenty votes. By securing other ten votes 
she could secure an absolute majority in the Bundesrath in all 
matters. Only in very small matters were tlie other states 
able to defeat Prussia. ^ 

The Bundesrath has been called by President Lowell of 
Harvard University “that extraordinary mixture 
VoU^^*** of legislative chamber, executive council, court 
of appeal and permanent assembly of diplo- 
mats.’' The members of the Bundesrath were appointed, 



640 


i^omtOAL SOimcE 


and could be removed only by their own states. The votes 
cast by them were state votes; they could not vote as free 
individuals. All the delegates of a state, therefore, had to 
vote in the same way according to their orders, so that it 
was not necessary for the full delegation of any particular 
state to be present to record the state vote. All state votes 
were counted wdiether all the state members were present in 
the Bundesrath or not. One Prussian member of the Bundes- 
rath could cast the whole of the seventeen Prussian votes. 
According to the constitution, votes which were not iijstructed, 
i.e., votes which were cast irrespective of the instructions 
given by the governments of the individual members, were 
not counted. Formal instruction by the state was not always 
necessary, because the member or members nominated by 
the states were tlie chief officials of the states and'fwere liable 
to be held to account for their actions in the Bundesrath by 
their own state goyernrnents. 

Some of the smaller states found it a heavy tax on their 
resources to maintain the full delegation in the Bundesrath, 
and the custom of group representation grew up. 
Group ^ single delegate nominated by groups of states 
tion*^***”^*" recorded the votes of these states. The Bundes- 
rath also had two sessions, one for important and 
the other for unimportant work. At the important session 
the individual delegates had to be present and at the unim- 
portant session group representation was allowed. 

The Bundesrath was the federal organ of the Empire. 
Its form and functions are both explained by its descent from 
the German Diet. To a certain extent it was an 
Fed ral assembly of diplomats; but it also had definite 
OrgaiT constitutional powers both as a law-making and 
as an executive body. The members were not free 
to act like members of a normal legislative body. They had 
to vote according to order. Their tenure also depended on the 
will of their own governments. The Bundesrath was 
the representative body of the individual governments in the 
federal union, jii&t as, before 1913, the members of 
the American Senate were elected by the legislatures of the 
state governments. The American senators, however, were 
not compelled to vote in any particular way by their own 
governments. 

The president of the Bundesrath was the Imperial 
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Chancellor. He was nominated by the Emperor. As the 
Emperor was the king of Prussia, the Chancellor 
of of the Prussian delegation. 

BunXmth Enring the Great War this rule was departed 
from, but only the stress of circumstances caused 
by the war compelled the Emperor to go outside Prussia for 
his Chancellor. 

P'he internal organization of the Bundesrath was governed 
by the constitution. Tliere were eight standing committees. 
The members of the committees on the army and fortresses 
were apix)inted by the Emperor : Bavaria, Saxony and 
Wurtemberg had places on these. The committee on mari- 
time affairs was also appointed by the Emperor. The com- 
mittees on taxes, customs, trade, justice, railways, posts and 
telegraphs, and accounts were elected by the Bundesrath 
every year. The only constitutional limitation on these com- 
mittees was that five states had to be represented, of which 
Prussia was one, and the Prussian member was always chair- 
man. In practice the states appointed their own represen- 
tatives on these committees. One other committee, the com- 
mittee on Foreign Affairs, was subject to special procedure 
and rules. This committee was composed of representatives 
of Bavaria, Saxony, Wurtemberg and two other states nomin- 
ated by the Bundesrath. The members of the committee 
gave the views of their own governments on matters referred 
to them by the Chancellor, who was a member of the com- 
mittee. The Bavarian representative presided. The commit- 
tee was really a consultative body on foreign affairs. There 
used to be three standing committees not provided for in the 
constitution — (1) the Committee on Alsace-Lorraine, (2) the 
Committee on the Constitution, (3) the Committee on Rules. 
All standing committees could meet although the Bundesrath 
itself was not in session. 

The powers of the Bundesrath were extensive. /It coua- 
trolled practically the whole field of the German government. 

All laws and treaties that fell within the domain 
oiTThe* legislation required its assent. Theoretically 

Bundesrath lower house or Reichstag had the right to 
initiate legislation, but the Bundesrath prepared 
and discussed the great majority of bills, as well as the 
budget. Once these were discussed in the Bundesrath, they 
were submitted to the Reichstag, and, if passed^ were 
41 
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resubmitted to the Bundesrath to be passed finally before 
receiving the Emperor’s signature. 

The Bundesrath had also wide executive and judicial 
powers. As an executive authority it drew up regulations for 
the conduct of the administration and issued ordin- 
Po^ers^* ances for the execution of the laws except in so 
far as that power had been given to other 
authorities. In finance its power was extensive. It elected 
the members of the Board of Accounts, which supervised the 
accounts of the nation. It had also considerable powers of 
appointmeni. It appointed the judges of the Imperial Court 
and the directors of the Imperial Bank. Other appoint- 
ments, such as those of consuls and colledors of taxes, had 
to be approved by the committee of tlie Bundesrath concerned. 
Except in the case of invasion, when the Emperor could act 
alone, its consent was necessary to a declaration of wiiv. Its 
consent was necessary also for the dissolution of the Beichstag 
and for federal executive action against a state which broke 
federal law. Members of the Bundesrath w^re also appointed to 
support laws approved by the Bundesratli in the Beichstag. 
These delegates could express the views of their own govern- 
ments whether these views agreed with the views of the 
Bundesrath or not, so that their function had little sem- 
blance to the res|X)nsibihty of cabinet members m other 


governments. 

As a judicial body the Bundesrath had power to decide 
all disputes between the imperial and state governments re- 
garding the interpretation of imperial statutes. It 
Judicial also decided controversies between individual 
IVmers of states, provided these were matters of public law. 
Bundesrath The Bundesrath only adjudicated if one or other of 
the parties appealed to it. If a dispute arose in 
a state regarding its constitution and that state had no recog- 
nized authority to decide the dispute, the Bundesrath decided. 
It was also a court of appeal in the case of denial of justice 


by state courts, i.e., it compelled the state to give the com- 
plainant redress by passing a law suitable to the case. 

The Beichstag was elected for five years by direct univer- 
sal suffrage and secret ballot, yoters had to be twenty-five 
years old, not in active military service, not paupers, 
lunatics, felons or otherwise disqualified. Members were 
chosen in single electoral districts fixed by imperial law. 
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The electoral district was originally fixed on the basis of one 
member to 100,000 of population, but before the end of the 
Empire the population had shifted so much that 
The the old basis of distribution was extremely un- 

Reichstag: America, no electoral district could 

Composition be Composed of parts of two or more states. Each 
state, however small, was thus able to have one 
representative. Being the largest and most populous state, 
Prussia had three-fifths of the whole membership; Bavaria, 
Saxony an^ Wurtemberg came next. An absolute majority 
was required for election in the first ballot and in the absence 
of an absolute majority a second vote w^as held. Elections 
were held on working days, not on Sundays, as in France, 
wdiich placed the working class at a disadvantage. Members 
were unpaid. 

The -Reichstag controlled its own organization. It elected 
its president two vice-presidents and secretaries. It fram- 
ed its rules and decided election disputes. At the 
tionTf the '^^^nhming of every session the Iteichstag was 
Reichstag divided into committees, which were temporary, 
not standing committees, and were seven in num- 
ber. At the beginning of each session the Reichstag w\as 
divided by lot into seven sections and each section elected 
one or more members to the various committees. The 
choice of ’the sections was really determined beforehand on 
party grounds. 

The powers of the Reichstag seem to have been great : 
actually they were much less extensive than those of the 
upper chamber, or Bundevsrath. Theoretically all 
laws, as well as the budget, loans and treaties 
ReicLtag falling within the domain of legislation, required 
the consent of the Reichstag. It had the right to 
initiate legislation, to express its opinion on the conduct of 
affairs and to ask government for reports. Its actual 
powers were circumscribed by the Bundesrath. The consti- 
tution, for example, provided that the budget should be 
annual, whereas the chief revenue laws were permanent and 
could not be changed without the consent of the Bundesrath. 
The appropriation for the army was fixed by the law determin- 
ing the number of troops, which was voted for a number of 
years at a time. The chief actual function of the Reichstag was 
to consider bills prepared by the Chancellor and Bundesrath. 
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The members could criticize or amend the bills, but as a rule 
the Bundesrath had the final word. 

The Reichstag was summoned by the Emperor. He had 
to convene it once a year, or oftener if he so chose. It had 
to be summoned at the same time as the meeting 
Power of of the Bundesrath, and its sessions had to be 
DUsoI^****^ public. The members could meet privately, if 
the they wished to, but such a meeting had no status 

Reichstag or authority. The Reichstag could be dismissed 
at any time by the Emperor with the^ consent of 
the Bundesrath. Although the Reichstag was a popular 
House, its dissolution did not depend upon popular opinion. 
It depended purely upon the will of the Emperor and 
Bundesrath. 

In the Reichstag interpellations were allowed. The 
Imperial Chancellor being the only minister in Germany, 
interpellations or questions did not affect a body 
peUations ministers, such as a cabinet. The Imperial 

Chancellor had the right to sit m the Reichstag 
not because of his office as Chancellor, but as a delegate of 
the Bundesi’ath; in fact, all members of the Bundesrath had 
a right to be present in the Reichstag, and they had also a 
right to speak whenever they wished. The members of the 
Reichstag could address questions to the members of the 
Bundesrath individually, but as a matter of practice all ques- 
tions were handed to the Chancellor, who gave the answers. 
If demanded by fifty members, a debate might follow, but 
the Chancellor did not resign if the vote went against him; 
nor indeed was he under any obligation to conform in any 
way to the wishes of the Reichstag. 

The Bundesrath had far more power than the Reichstag. 
Besides those powers we have already seen it to possess, the 
Bundesrath had powers arising from special 
Companion privileges. The Bundesrath could be called 
rath and^*' together at any time if a third of its members 
Reichstag demanded. On the other hand, the Reichstag 
in Powers could iiot sit alone : the Bundesrath had to be in 
session at the same time. Again, the Bundesrath 
could carry its meetings over to a new session, whereas the 
Reichstag had to conclude its meeting at the end of each 
session* The Bundesrath was thus able, and the Reichstag 
unable, to make its business continuous. Another very 
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important privilege of the Bundesrath was its right to sit in 
private, whereas the Reichstag could not as a Reichstag meet 
privately. 

The constitution laid down that the presidency of the union 
belonged to the King of Prussia, who carried the title of 
German Emperor. The Emperor occupied not a 
Em^ror hereditary throne but a hereditary office. The im- 
perial throne was hereditary, because occupied by 
the King of Prussia. 

The chief powers of the Emperor lay in military and 
foreign affairs. He was commander-in-chief of the army and 
the navy, and was also in charge of foreign 
Powers affairs. He represented the German Empire in 
its relations with foreign states, and, subject to 
the limitations we have seen, could make treaties for the 
German Empire. Except in the case of invasion, when he 
could act alone, he could declare war with the consent of the 
Bundesrath. With the consent of the Bundesrath he could 
also order federal acftion against a state which disobeyed 
federal law. Pie summoned and closed the Bundesrath, and 
with its consent he could dissolve the Reichstag. He pro- 
mulgated the laws and was the chief executive authority for 
their execution. He appointed the Chancellor and other high 
officials whom the Bundesrath had not the right to appoint. 
Such werejiis powers as Emperor. His real powers, however, 
came to him not as Emperor, but as King of Prussia. As 
the King of Prussia he controlled Prussia and as Prussia con- 
trolled the Empire, he, therefore, controlled the Empire. His 
chief power lay in the appointment of the Imperial Chancel- 
lor. As Emperor he had neither initiative in, nor veto over, 
legislation. As King of Prussia he nominated the Prussian 
delegation as well as the Imperial Cliancellor and in this way 
had complete control over legislation. The negative vote of 


Prussia could prevent all changes in the constitution or in 
the laws dealing with the army and navy and taxes. Thus the 
Emperor was all-powerful. 

The Im2:)erial Chancellor, who was nominated by the 
Emperor, was the one minister of the German Emperor. 
While in office, he was practically supreme head of the exe- 
cutive, responsible only to the Emperor. The Chancellor was 
really a sort of second Emperor. He was not in any way 
responsible to the legislature. He was head of all the federal 
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delegates and as such presided in the Bundesrath; he acted 
as intermediary between the Emperor and the 
hnVial Eeichstag ; he explained the policy of the govern- 
Chancellor Kient in the Eeichstag, and, though liable 
to criticism, he was not responsible in any way to 
the vote of the Eeichstag; he submitted the imperial budget 
to the Eeichstag and gave an account of the general 
administration, but the Eeichstag could not compel him to act 
in any particular way. The Chancellor controlled the various 
administrative departments of the government, and also 
supervised the administration of the imperial law in the indi- 
vidual states. 

Before the Great War the Imperial Chancellor always was 
a Prussian. He used to be head of the Prussian state 
government. He was both a Prussian and an 
Chancellor official and had vast powers arising from 

a Pi^sian’ double position. As Chancellor he presided 
in the Bundesrath but he voted in it as a Prussian 
delegate, and as the head of the Prussian delegation. In the 
Eeichstag he could appear either as a commissioner of the 
Bundesrath or as a Prussian member of the Bundesrath. In 
practice he interpreted Prussian will to the federal govern- 
ment and enforced the Prussian will on Germany. Thus 
it was that Prussia ruled Germany. 

Up to 1878 the Chancellor could appoint a substitute to 
preside in the Bundesrath, but he remained responsible for 
the actions of his substitute. After 1878 a 

Chuicellor I’^sponsible Yice-Chancellor could be appointed. 

The Chancellor himself judged when suGi an 
appointment was necessary and the appointment was made 
on his own motion. Although the Vice-Chancellor was nomi- 
nally responsible, the Chancellor remained ultimately respons- 
ible in every case. The Vice-Chancellorship was a convenient 
institution in the case of pressure of public busi- 
ness. 

The administration of justice of the old German Empire 
was a mixture of state and imperial organization. 

head of the judicial system was the 
o^Ji^ice Ecichsgericht, or Imperial Court of Appeal, which 
sat at Leipzig. The Eeichsgericht had original 
jurisdiction in cases of treason against the Empire, but its 
main functions were appellate. The general administration 
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of justice was under the superintendence of the Empire. 
The state governments appointed their own judges and deter- 
mined the limits of judicial districts, but imperial law deter- 
mined the qualifications of state judges and the organization 
of the courts. Imperial codes of civil and criminal procedure 
as well as codes of civil and criminal law governed the state 
courts. The state courts were the interpreters of the imperial 
law although their decisions were given under their own rulers 
and in their own states. 

The organization of the Prussian courts may be taken as 
an example^ of the actual administration of justice. At the 
head of the system, immediately below the 
The ^ Imperial Court, was, in each province, a superior 
Judicia" district court, and below it a district court. 
Organization There was also a court in each magisterial 
district (magisterial districts were formed from 
groups of rural communes). This^Cknown as the Amtsge- ^ 
richt) was normally a court of original jurisdiction in 
smaller civil suits. Its composition was determined by the 
work to be done. The higher courts each year subdivided 
work among themselves and the number of judges depended 
on the amount t o b e^ done. Cases were divided among 
^‘chambers’’, usually three m number, civil, criminal and 
commercial. Each chamber had its own organization, with 
a president at its head. In the magisterial districts there 
were also* sheriffs’ courts, for minor criminal cases; major 
cases went to the criminal chamber of the district court. 
Special jury courts, composed of three judges of the district 
court, tried grave crimes. Appeal lay from the sheriff’s court 
to the district court, and, in points of law, from the district 
court to the superior district court and the Imperial Court. 
Judges were appointed by the king for life. 

For administrative justice there was a series of courts, 
the organization of which corresponded mainly with local 
administrative areas. The circle committee, in 
trative**' circles, the city committee, in cities, the district 
Courts committee, in the districts, acted as administra- 
tive courts, their composition being specially 
regulated for this purpose. The chief administrative court, 
corresponding to the Imperial Court as a final tribunal, was 
the superior administrative court in Berlin. It was composed 
partly of judicial and partly of administrative officials. 
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There was also a court of conflicts to decide whether cases 
belonged to ordinary or administrative jurisdiction. 


3 . THE GOVERNMENT OF PRUSSIA 


A short analysis of the Government of Prussia is 
necessary here, first, because of the importance of 
Reasons Prussia in the German Empire, second, because 
many Prussian institutions or agencies were used 
Prussian for imperial purposes; and third, because Prussia 
Government IS an example of the state governments of the old 
Empire. 

At the head of the Prussian government was the king, 
who held a hereditary crown, under the Salic law. All statutes 
required his signature, subject to the consent of 
The King j^iinisters. He appointed the chief officers of 

government, controlled the civil list, and conferred titles (a 
power he did not possess as German Emperor). 

The ministers were the servants of the king, and were 
responsible to him, not to the legislature. Ministers could 
appear in either house of the legislature, but were 
Ministers obliged to resign if the vote of the house went 

against them. They were the heads of the various 
departments of government.^ The ministries were co-ordinated 
in the College of Ministers or Ministry of State, which met 
regularly to discuss policy, proposed laws, departmental^ con- 
flicts, and executive work generally. 

The Chamber of Accounts was the supreme financial 
body in Prussia. Its members were appointed for life, 
similarly to judges. This chamber was responsible 
The directly to the Crown. Its members were nomi- 

Chamber nated partly by the Ministry of State and partly 
Accounts by the king. The president of the Chamber was 
appointed by the king on the nomination of the 


ministry. 

The Economic Council was a consultative body to advise 
in matters concerning trade and commerce, agriculture and 
public works. Its voice decided how the votes of 
E^nomic Prussian delegation on the Bundesrath were 

Cc^cH*^ to be cast. The German Economic Council, 
established under the new German constitution, 
was modelled on the Prussian Council. The Economic 
Council advises the new German Government on economic 
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matters. Its proposals are submitted to the Keichstag which 
accepts or rejects them as it pleases. • 

The Prussian legislatmn consisted of two houses — a House 
of Lords and a House of Eepresentatives. The House of 
Lords consisted of hereditary nobles, life mem- 
Legislature represented particular interests, repre- 

sentative high officials, princes nominated by the 
king, representatives of ruling families which had lost their 
kingdoms or duchies, university representatives and other 
outstanding men summoned by the king. The House of 
Repres«ntatives was composed of representatives chosen 
by all Prussians over twenty-five years of age not specially 
disqualified. 

The electoral system requires special mention not only 
because of its distinctive nature, but because of the part it 
played in encouraging anti-privilege feeling in 


The 

Prussian 

Electoral 

System 


Prussia. The whole country was divided up into 
districts, and the voters in each were divided into 
three classes. Each class represented one-third of 
the taxable property of the district. Each class 


elected a third of the number of electors to which the district 


was entitled, and these electors ultimately elected the mem- 
bers of the House of Representatives. One elector was 
appointed for every two hundred and fifty inhabitants. Voting 
was public, and an absolute majority was necessary. Mem- 
bers had to be over thirty years of age, and Prussians. Tenure 
was for five years. 

The two houses sat apart, except for the election of a 
regent, when they met together. They were summoned and 
adjourned at the same time. The legislative 
oMhe* power was vested in the houses and the king. 
Houses Each house could initiate legislation, but financial 
legislation had to originate in the lower house. 
The budget had to be passed or rejected as a wdiole. Actually 
most power was in the hands of the ministers, who were not 
responsible to the houses. 

The system of local government was the result partly of 
historical conditions and partly of definite creation for 
Local administrative convenience. There were four 

Government units of local government : (1) The province; the 
in Prussia provinces of Prussia — twelve in number — 

were continued for the purposes of local administration; 
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(2) the district, a purely administrative creation; (3) the circle; 
(4) township and town. 

In the province there existed two types of governing 
agency — one representing the central government, the other 
the province itself. The central government was 
Province represented by a superior president appointed by 
the king, with whom was associated a provincial 
council, which had statutory authority in respect of local 
matters. The superior president exercised most of the real 
power. The organs of the province itself were the landtag, 
or provincial assembly, which was composed of representa- 
tives elected by the diets of the circle. The landtag had 
definite functions in relation to the apportionment of taxes 
among the circles, election of officials, and examining the 
local budget. It also elected the provincial committee and 
the landeshauptmann , which together were the chief executive 
authority in the province. These executive authorities 
exercised their functions strictly within the limits allowed to 
the landtag. The superior president was responsible for the 
general administration. 

The lowest grade was the townships or villages, and 
towns. In the rural communes, there was a chief executive 
officer (mayor, president or village judge), and, if 
The the villages were large enough, a council. In 

very small communes there was a mass meeting. 
Co^unes In the towns the organization varied according to 
their size. Sometimes there was merely an 
executive officer (burgomaster) ; sometimes there were 
boards or councils. In financial, police and military matters, 
the central government kept the power and direction mainly 
in its own hands. In the large towns the organization varied, 
but generally speaking there was a mayor, who was a trained 
official. He was the president of the executive; associated 
with him was a council of aldermen, composed partly of 
members elected from the citizens of the town and partly of 
trained officials. The mayor and aldermen were the executive 
authority. The aldermen conducted their work in com- 
mittees, in which members of the town council and 
citizens, not members of the Council, co-operated. The town 
cotmcil exercised control over the municipal budget. The 
three-class system of voting was the rule in the Prussian 
municipalities. 
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Magisterial districts were formed out of groups of rural 
communes. The head of the magisterial district 
^sUterial justice (Amtsmann) , who was nominated 

DUtrict by the circle diet for final appointment by the 
king. He was in charge of the police of the 
district and also was responsible for poor relief and local 
sanitation. 

The district was not a unit of local self-government at all. 
It existed purely for local administration by the central 
government. All the officials were appointed by 
District* central government. As a whole the officials 

were known as the administration, and the chief 
official was the administration-president. The officials 
worked through boards; the head of each board was known 
as the superior administrative councillor. In certain matters 
the administration-president had power to over-ride the 
decisions of the boards, and even the administration 
itself. There was also a district committee, composed partly 
of trained officials, and partly of members nominated by the 
provincial committee. This board confirmed certain orders of 
the administration-president, and also acted as an administra- 
tive court. 

The diet was the chief organ of the circle (Kreis). It 
represented interests — towns (under 25,000 inhabitants), and 
country districts were apportioned places on it. 
The Circle Country districts were further divided up 

between rural commimes and landowners. The chief 
local official was the laudrat, who acted for both the 
central government and the local diet. Associated with him 
was the circle committee, composed of himself and six mem- 
bers chosen by the diet. The landrat was a civil servant, 
appointed by the superior president of the province. The 
circle committee acted also as an administrative court for 
the circle. 

At the close of the Great War, Prussia, in common with 


the rest of the German states, became a republic. A new 
constitution was adopted in 1920. Many of the 
Constitution ii^stiftitions of the Kingdom of Prussia were con- 
tinued, especially in judicial organization and 
local government, but the legislature and the executive were 
fundamentally altered. The legislature consists of two 
houses as before, a Diet (Landtag) and a State Council 
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(Staatsrath). The function of the State Council is to advise 
and control the Diet; it may reject legislation passed by it. 
The Diet is elected by direct universal suffrage of persons 
over 20 years of age. The executive is responsible to the 
Diet, which elects the prime minister. The present ministry 
consists of the prime minister and seven ministers. 

4. GERMANY AFTER THE WAR 

At the conclusion of the War in November, 1918, a revo- 
lution broke out in Germany. The old system of goveinment 
Revolu *on completely upset. The Emperor abdicated 

in*Ger*many ^ provisional government under the Council 
of Peoples’ Commissioners was established. The 
existing Parliament was dissolved and a National Assembly 
was summoned to draw up a constitution. The National 
Assembly elected the first President of the Eepublic. The 
reigning houses in the various states, principalities, and 
duchies of Germany all abdicated or were driven out, and 
each of the stat^ is now organized on a republican basis. 
The Peace Treaty drawn up by the Allies was signed 
by Germany on June 28th, 1919. 

The constitution drawn up and adopted by the National 
Assembly is, as might be expected from the circumstances 
.under which it was drafted, a unique document. 

framed by a body which was predominant- 
ly socialist, and which had to work under 
the eyes of the victorious allied governments. The new! 
constitution covers the whole domain of government, andj 
it also outlines a programme of social reconstruction. It is. 
not a normal constitution : it is more a social or wlitical 
document, calculated to inspire the German people with 
new ideas of government functions and with liopes of a 
complete social reconstruction based on general ideas of 
justice. Many of the articles in the constitution contain 
matter not really constitutional, at all : they are political, 
social, and even propagandist. ^Nevertheless, it has con- 
tinued now for over ten years, and gives promise of being 
as interesting a constitution as that which it superseded. 
Several weaknesses in the new system have become 
apparent, especially in the relationship of the “States” td 
the Eeich, or federal government, the position of the 
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administrative courts, and the complexity of local govern- 
ment. Serious attempts are being made to remedy them, 
and, when these have been successful, Germany will have 
probably one of the best democratic constitutions in the 
modern world. 

Among the fundamental ideas of constitutional practice 
laid down are the usual freedom of person, of speech, and 
of meeting, but in addition to these we find other 
Pro^sionf* constitution maxims, such as the right of associ- 
ation for public officials, prohibition against sex 
discrirnination for public office, the right to emigrate, the 
secrecy of communications by letter, telegraph or telephone. 
The constitution abolishes jirivileges of birth or class, and 
titles. 

Its social, or more correctly, socialistic programme is also 
novel. It declares that marriage, as the foundation of the 
<5 . , family, is under the special protection of the 
Provistont state. Illegitimate children must have actual 
rights with legitimate children. Education, too, 
is dealt with m considerable detail. Private elementary 
schools are abolished. The conditions of compulsory’^ school 
attendance are given, eight years at a public school, and a 
continuation school till the eighteenth year of age. The 
rights and conditions of labour are also set down. The most 
iinjx>rtant item in relation to labour and industry is the crea- 
tion of an Imperial Economic Council advise the govern- 
ment upon all economic measures. 

The main principles governing the reorganization of the 
government may be set down shortly thus : — 

1. The constitution abolished the old dynastical 
The New system. It made the German Empire a Republic. 
Go^rnment made the republican form compulsory for 

the states or territories. 

2. The constitution altered the old federal system. It 
allows territorial arrangement by a simple act of legislation. 
It is significant that it uses the word “territory” in place of 
the old “state” for the old federal units. 

3. It definitely recognized the twelve provinces of Prussia, 
and seems to foreshadow the dismemberment of that state. 
The total membership of Prussia or the new Imperial 
Council is two-fifths, and one-half of the Prussian members 
are nominated by the provinces. 



654 


POLITICAL SCIENCE 


4. The old Bundesrath was replaced by a new Imperial 
Council, or Eeichsrath. Its composition is based on the pro- 
portion of one member to one million of population. Each 
“territory” has at least one member, and the Prussian mem- 
bership is limited. The members, as in the old Bundesrath, 
are elected by their own governments. Its executive duties 
are largely the same as those of the Bundesrath. Its work 
is done mainly by Committees, in which each territory has 
only one vote. 

5. The Ecichsratli is much less pow^erful than the ^uiides- 
rath. It may initiate legislation, but actually the initiation 
is in the hands of the “government”, which consists of the 
Chancellor and ministers, who are constitutionally^ respon- 
sible to the Eeichstag. The Eeichsrath has no longer an ab- 
solute veto on legislation, although the method of securing 
the reversal of the veto is complicated, implicating the use 
of the referendum. 

6. The Eeichstag was continued, and responsible govern- 
ment was introduced. The Chancellor and ministers, the 
constitution says, must have the confidence of the Eeichstag. 
The Chancellor recommends the appointment or removal of 
ministers to the President; he determines the policy of the 
government. Each minister is responsible for lus depart- 
ment, but no act of a minister is valid without the counter- 
signature of the Chancellor. The present German govern- 
ment consists of the Chancellor and eleven ministers. 

7. The President is outside politics, like the French 
President. He is elected by the direct vote of all citizens, 
male and female, over 20 years of age, and holds office for 
seven years. He, and also the Chancellor and ministers, may 
be impeached by the Eeichstag. The President is also 
subject to recall, on the initiative of the Eeichstag. The 
President’s duties are laid down in the constitution — com- 
mander-in-chief, representative of the Eepublic in foreign 
relations, etc. 

8. The rules governing the convening, dissolution and 
organization of the Eeichstag are laid down. The Diet has 
Standing Committees to guard the rights of the people 
against the government. These committees are meant to be 
permanent, even in spite of a dissolution. They are more 
like permanent commissions. 

9. The main constitutional provisions regarding the 
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electorate and elections are universal suffrage, proportional 
representation, sex equality, the reduction of the age limit 
from twenty-five to twenty, and the secrecy of the vote. 

10. The initiative and the referendum are introduced, 
with rules governing their use. The referendum is to be 
used in the case of disagreement between the Eeichsrath and 
Reichstag. If the former does not agree with the latter, 
the President may order a referendum. If the Reichstag by 
a two-third vote insists on its view, the President must 
order it. He must also order it if the houses disagree on 
a constitutional amendment. The people may order a 
referendum on any measure save the budget, revenue or 
salary laws, if ten per cent of the voters wish it. Ten per 
cent of the voters are also required for the use of the 
initiative. 

11. The division of powers between the national and 
territorial governments ijs- much the same as under the 
Empire. The rights of the old states in several matters are 
much curtailed. They may determine their own form 
of government within the republican limits laid dowm, but 
beyond such determination they are circumscribed by 
national law. 

12. The judicial organization of the Empire is also con- 
tinued, with a large amount of constitutional safeguards and 
detail about the courts. 



CHAPTEK XXVII 

THE GOVEKNMENT OF JAPAN 

1. HISTOmOAL 


The royal house of Japan claims descent from the first 
Emperor, Jimmu, the date of whose accession to the throne 
IS usually given as 660 b.c. The modern history 
Japan**” Japan dates from the revolution of 1867-68 

when, after many centuries, the royal house was 
reinstated to the ruling power, which hitherto had been held 
by de facto rulers, or shoguns. With the revolution of 1868 
the modern, or Meiji era commenced, and with it modern 
Japan may be said to have started. 

The revolution can be understood only by a study of the 
conditions prevailing m the previous (Tokugawa) era or 
shogunate. The first of the Tokugawa shoguns, 
lyeyasu, established his position by defeating his 
^o^ugawa battles of Sekigabara in 1600, and 

Osaka, in 163 5. These battles put an end to inter- 
necine strife, which had continued steadily from the middle 
of the fifteenth century. The battle of Sekigabara is really 
the turning point in Japanese history, for with it the Toku- 
gawa shoguns became masters over the many local feudal 
barons, and civil war gave place to two and a half centuries 
of peace, prosperity and orderly development. 

Once he had established his position by military force, 
lyeyasu proceeded to organis^e the country so as to ensure 
peace. One of his most important acts was the 
clalsei consolidation of the social, governmental and 
The Mikado legal systems of Japan in a document known as 
the Testament of lyeyasu. In the feudal era, 
Japanese society had developed a form and rigidity not 
unlike the Hindu caste system. At the head of the social 
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and political hierarchy was the Emperor (or Mikado), who 
was regarded as divine both in origin and in person. No 
one, save a few of the liighest ministers and his consorts, 
was allowed io see him. His person was so sacred that, if 
he spoke to anyone outside this small circle, a curtain was 
drawn between the speaker and the Emperor. Living apart 
from the ordinary life of his subjects, he could know, and do 
only what the shoguns told him. 

The social strata of Japanese society were three — the 
nobles (huge), the military class {samurai or hulxc) , and the 
• common people (heimin). The huge were the 
The Kugre nobility, each family of which claimed 

descent from some previous Mikado. They occupied the 
chief administrative posts by hereditary right, but did not 
enjoy large emoluments. They were not territorial magnates, 
so that their position was one of high honour and comparative 
poverty. 

Next to the huge came the samurai, or military class. 
Like the huge, j they occupied administrative posts, which 
sometimes were hereditary. /fMaiiy owned 
Samurai estates granted as a reward for military merit. 

Most of them received stipends from their feudal 
chiefs, or daimyos. The daimyos were a permanent landed 
nobility ^ organized by lyeyasu that they could not defy 
either the central government or make war on each other. 
The samurai as a class did not seek wealth. Their one duty 
was military service, and their chief object in life was not 
to disgrace the code of honour of their class. Stoical in- 
difference to pain, relentless vengeance for insult, strict truth- 
fulness, filial piety, unselfishness and disregard for death were 
the chief characteristics as a class. 

The heimin composed the third, and most numerous class 
of the people. They had no social status. They could not, 
. like the samurai, carry swords, and their daily 
e eimm ^ earned by manuaJJlahpur. The 

heimin were divided into three classes — farmers, artisans and 
traders. The farmers were the most important : indeed 
some of them enjoyed the privilege of carrying one sword 
(the samurai had the privilege of carrying two). The artisans, 
who included sculptors, artists, ceramists and lacquerers, 
came next. The traders were the lowest in the recognized 
social scales. 

42 
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Outside the recognized social classes were the eia and. 
hinin. The duties of the eta, who were the descendants of 
enslaved prisoners of war, were to dispose of dead 
utcaites bodies, kill animals and tan hides. The hinin 

were mendicants, whose duties included the removal and 
burial of bodies of executed criminals. These pariah classes 
lived apart from the heirnin, and could neither intermarry 
nor eat with them. 

The peace and order established by the earlier Tokugawa 
shoguns proved the undoing of the shogunate. In the first 
plac^ the social classes changed undei the new 
conditions of peace. The samurai or hereditary 
Shoguns soldiers, in particular, lost their old virtues. 

Their old conditions of life had departed, and 
their incomes were not sufficient for the expenses of the 
more luxurious times of peace. The heirnin flourished, for 
peace favoured money-making by trade. Luxurious living 
became common, and wealth came to be looked on as more 
important than birth. In the second place the shoguns, who 
had preserved ascendancy in war, deteriorated in times of 
peace. Their power passed from them to their ministers or 
to their feudatories, so that in Japan there were three grades 
in the government — the Mikado, whose divinity made him 
largely an abstraction; the hereditary shoguns, who wielded 
nominal powers but who preferred pleasure to work; and 
the feudatories, into whose hands the actual power 
of government passed. In the third place, the work of 
scholars brought to light the historical and legal fact of the 
sovereignty of the Emperor, yfrom which the conclusion fol- 
lowed that the power of the shoguns was both illogical and 
unconstitutional. Scholars also brought to light the virtues 
of Shintoism, the old national religion of Japan, the revival 
of which had much influence in the development of the new 
Japan. In the fourth place, during the Tokugawa era Japan 
had come into intercourse with foreign nations. The shoguns 
proved unable to preserve the policy of isolation which the 
people regarded as essential for the best interests of their 
country. In the earlier years of the Tokugawa era foreign 
intercourse had been encouraged, but from 1637, after a 
rebellion of Christians, the country was closed to foreigners, 
save the Chinese and the Dutch, till the second half of last 
century. 
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The fifth, and immediate, cause of the fall of the 
shogunate was the attitude of the Satsuma and Choshu clans 
and their adherents, on the question of opening Japan to 
foreigners. These two southern clans had been granted 
semi-independence in the days of lyeyasu, but they remained 
hostile to the shoguns. Their hostility was accentuated by 
the demands of foreign nations for entry to Japan, and the 
bombardment of their towns by foreign warships. Acting 
in conjunction with many of the court nobles they demanded 
the abolition of the shogunate and the union of Japan under 
the Emperor. 

The shogunate was thus called on to settle two questions 
— the disaffection of the Satsuma and Choshu clans, and of 
the court nobility, and the admission of foreigners. The 
last shogun, Keiki or Yoshinobu settled the question by volun- 
tarily resigning his authority to the Emperor. This surrender 
was followed by a considerable amount of bloodshed, but 
ultimately the power of the Emperor was firmly established. 
From this date (1868), begins the Meiji Era, the era of 
modern Japan. 

The revolution in Japan was led by quite a few men, 
the most of whom, at the outset, were not democratic. 

Once the revolution was completed, they had no 
of*the* clear ideas as to how the country was to be 

Revolution ^uled. The leaders of the Satsuma clan had 
aimed at securing the shogunate for themselves, 
but, as they had to act in conjunction with the Chosliu clans- 
men, they exacted a pledge that, when the Emperor resumed 
his power, he should summon an assembly which would 
decide on future policy and appoint the best men of the 
country to the chief administrative posts. This promise was 
secured not as a matter of constitutional principle but as a 
result of the mutual distrust of the Satsuma and Choshu 
clans. 

One leading object of the revolution was clear, viz., 
the unification of the Japanese nation. Up to 1868, as we have 
seen, Japan was divided amongst a large number 
Untfication foufial chiefs who ruled their own territories 
in semi-royal style. Each had his own system of 
administration and law, and one of the first pro- 
blems that faced the reformers, who themselves had no 
social position or prestige similar to that of the feudal chiefs, 
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was to establish a uniform system of law and administra- 
tion over the whole of Japan. Thus, at the beginning of the 
revolution, while theory dictated one course, administration 
necessitated another. The reformers had no machinery to 
carry out their theories other than that of the feudal chiefs. 
But their difficulty was solved in an unlooked-for way. 
Several of the most powerful feudal chiefs surrendered 
their powers to the Emperor of their own free will. 
Among those were the chiefs of the Satsiima and Choshii 
clans, and their example was followed by close on two 
hundred and fifty other chiefs. The feudal system' in Japan 
was thus abolished by the feudatories themselves in order to 
secure a united Japanese nation. Few^ couniries can show a 
similar example of self-sacrifice for the common good on the 
part of their leading nobles. Although tlie saviurai of 
Japan in many cases may have been actuated by ulterior 
personal motives, the fact remains that Japan owes its first 
important step towards unification to the action of a class for 
whom self-sacrifice was an essential part of tlieir code of 
honour. 

After the surrender of their feudal rights by the feudal 
chiefs, the first steps towards centralization of the govern- 
ment were the appointment of the feudal 
CwSra? themselves as governors of their own 

zation districts and the confirmation of the samurai in 
their stipends and administrative positions. The 
pay of the governors and the samurai was fixed, and 
the balance of the revenues of the districts over which 
the governors presided went to the Imperial treasury. A 
cabinet, composed of the leaders of the revolution, was 
formed in Kioto to conduct the administration of the 
country. This system was practically a continuation of the 
previous system with a change of name. Something further 
was necessary to make Japanese government really a 
national government. The real powers of administration 
still remained in the hands of the old feudatories, who were 
now called governors. The army also was at the command 
not of the Emperor but of the feudatories. To make the 
government national, it was necessary that the administrative 
districts should come under the central government, and that 
the local samurai should be under the command of the 
Emperor. The first steps towards centralization were 
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accomplished in a way similar to the previous methods. 
Some of the local governors voluntarily agreed to hand over 
the administration of their district to the central government; 
a large number of the samurai offered to lay down their 
swords; several of the clans sent contingents of troops to the 
Emperor’s army; and, finally, in the formation of the central 
government, or cabinet, the principle of clan representation 
was adopted. 

In 1871 a decree of the Emperor definitely abolished the 
system of local autonomy by districts. The old feudal nobles 
were relieved from their posts as governors. The taxes of 
these districts were now’^ to come to the central government 
and the officials were to be appointed by The chiefs were 
guaranteed a fixed percentage of the income of their old 
territories, but they were henceforth compelled to live in 
the Imperial capital, which was now Tokio. The samurai 
also were confirmed in the enjoyment of their revenues, but 
in many cases the hereditary principle was abolished. 
It has been reckoned that some 400,000 samurai received 
such pensions, the annual sura amounting to something like 
;^2,000,000. The new government had to find some method 
of relieving the funds of the country of this heavy charge. 
But the problem was solved largely by the samurai them- 
selves. Although they had been a privileged class from time 
immemorial and as such had enjoyed hereditary revenues and 
distinctions, they recognized that their place in the modern 
scheme of things was incongruous. In 1878, the Govern- 
ment of Japan commuted the revenues of the samurai at the 
rate of six years’ purchase for hereditary pensions and four 
years’ purchase for life pensions. Such an arrangement was 
not a fair business proposition, but the samurai accepted the 
arrangement not as a measure of financial justice but as a 
recognition that their utility had departed. Not only did 
they sacrifice their revenues but they also gave up their here- 
ditary distinctions, the chief of which was the privilege of 
wearing two swords. Previous to this, many of them had 
given up this privilege and had voluntarily stepped down the 
social ladder to act as traders or as peasants. The Imperial 
Decree of 1783 was not compulsory, but the samurai accepted 
it according to the spirit of the times. 

With the accomplishment of their first objects, the re- 
formers were not able to preserve unity amongst themselves. 
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So long as their purpose was not achieved, the reformers 
acted as one. With the necessary reconstruction which 
followed, however, dissension began to enter. The radical 
measures of the first few years after the restoration of the 
Emperor had been carried through more successfully per- 
haps than even the most sanguine reformers could have ex- 
pected, but soon the inevitable split took place between the 
old and the new, or the conservatives and the liberals or 
reformers. The conservatives did not look with favour on 
the wholesale abolition of the old social distinctions and pri- 
vileges. The samurai, in particular, were disturbed* by a pro- 
posed measure of conscription. They had resigned many of 
their hereditary privileges, but one thing which the majority 
of them could not regard with favour was the surrender of 
their privileges as the military class of Japan. In spite of 
their surrendered revenues and outward distinctibns, they 
still hoped to continue to occupy the chief posts in the army 
and navy. According to the conscription law the heimin 
could become soldiers as well as the samurai. The discon- 
tent of the samurai was brought to a head by two measures 
which were adopted by the government in 1876. The first 
was the complete veto on the wearing of swords; the second 
the compulsoiy commutation of their pensions. The Satsuma 
clan was the centre of the samurai movement and in 1877 a 
bitter struggle broke out between them and the government, 
in which, though the struggle was short, there was enormous 
loss of life. The Satsuma were overcome, and the victory 
of the government finally dispelled all doubts as to the fight- 
ing qualities of the Japanese nation as a whole. 

The new government proceeded to make itself as 
efficient as possible. The old anti-foreign policy was 
The replaced by an intense desire to model Japan 

Course of Oil the systems of the West. Englishmen, 
Develop- Americans, Frenchmen, Germans and Italians 

'were imported to organize the administration 
and industries of the country. Japanese students travelled to 
American and European universities to study the western 
systems for themselves. Development was very rapid, so 
rapid indeed that many of the Japanese themselves thought 
that reform was proceQ^ng too guidsjy. The sudden change 
of manners, customs and "organizations, however, did not pro- 
duce any armed upheaval. Such troubles as did arise were 
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due to attempts to force or to retard the growth of represen- 
tative government. 

After the defeat of the Satsuma insurgents in 1877,, 
another clan, the Tosa, who, though they had not joined the 
Satsuma insurrection, sympathized with the 
Growth of Satsuma samurai, presented a petition to the 
government asking for a representative assem- 
Government bly. This memorial was not the mark of an 
advanced democratic movement : it was an 
attempt to secure the highest administrative posts for a 
wider cir«le than the oligarchy of the four chffef clans. The 
memorial asked that the common people should be educated 
to take a share in government, bufc it really aimed at secur- 
ing a voice in government for the samurai as a whole, as 
distinct from the leading members of a few clans. Before 
this time, the government had organized a kind of assembly. 
In 1874 an arrangement was made for periodical meetings of 
the provincial governors, who were to act as the representa- 
tives of their areas. These governors, of course, were official 
nominees, and their main duty was more to persuade the 
people of their provinces to accept the measures of the central 
government than to represent the views of their people to 
the central government. Moreover, these meetings were ad- 
visory or consultative; they had no legislative power. 

In 1875 a body of ‘‘elder statesmen'* (genro-in) was 
constituted, partly as a legislative assembly, partly as a tem- 
porary expedient to enrol on the side of govern- 
State^en leading men whose antagonism might be 

fatal. The body was composed of official nominees, 
and its main functions were to consider and revise all laws 
before they were finally promulgated. 

In 1878, Okubo, the leading Japanese minister, was 
assassinated at the instigation of the Satsuma party, which 
ostensibly demanded remedies for the abuses of 
Local Repre-pQ^er qjj parts of the government, and 

representative institutions. The first step in 
representative government was the creation of 
representative bodies in local government. These bodies did 
not have legislative powers, nor were they representative of 
the people as a whole. The suffrage was restricted to per- 
sons with a high property qualification, and the members 
elected had to have double the property qualification of the 
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voters. The chief functions of these bodies were to levy and 
spend the taxes of their areas, under the supervision of the 
minister in charge of home affairs, and to present petitions 
to government. Frequently governors disagreed with assem- 
blies, but on the whole they wei^ good training grounds for 
wider representative government. 

-yLMeantirne political parties began to develop. One, the 
Liberals, was organized in 1878 by Count Itagaki, who had 
played a leading part in the previous agitation for 
° parliamentary government. The “platform” of this 
party theoretically was free of constitutional gov- 
ernment. Actually their object was to oppose the govern- 
ment. Another, the Progressive Party, was organized by 
Count Okuma in 1881, with the same theoretical party prin- 
ciples as the Liberals. Instead, however, of acting together, 
these two parties opposed each other, for the party movement 
was more personal than political. 

The immediate result of the formation of these parties 
seemed to justify their existence and methods. In 1881 an 
Imperial edict was issued promising that a 
Constitution assembly would be convened in 1891. 

The parties and the government were bitterly 
hostile to each other, even violent measures being resorted 
to : but the guiding hand of the Marquis Ito (afterwards 
Prince Ito), the chief adviser of the Emperor, prevented 
internal strife, and ultimately the government and the 
parties came to a working understanding. Despite oppo- 
sition the much maligned government had done an enormous 
amount of work in organizing the legal, political, industrial 
and commercial life of Japan. Railways, telegraphs and 
harbours were established; the organization of the post 
office; the codification of the civil and the criminal laws; the 
introduction of the competitive system for public appoint- 
ments : the creation of a national bank; the re-organization 
of local government had been completed. The national 
finances were put on a stable basis. Education was 
encouraged. A mercantile marine was established, and the 
defence systems organized. In spite of the obloquy cast at 
it by the dissatisfied parties, many of the leaders of which 
were dissatisfied because either they had once been in office 
or could not get office, the old clan bureaucracy made 
modern Japan, 



THE GOVERNMENT OF JAPAN 


665 


2. THE PRESENT SYSTEM OF GOVERNMENT 

The constitution was promulgated on February 11th, 1889, 
and the first session of the Diet was opened on November 
29th, 1890. llie constitution was the work chiefly 
Constitution Fi*ince Ito, who had guided the government in 
the stormy years preceding the constitution. 
After the Imperial rescript of 1881 promising the constitution, 
a commission was appointed to examine the constitutions of 
the leading European states and the United States. The lead- 
ing and ^directing figure on the commission was Prince Ito. 
The constitution is a half-way measure between the old feudal 
system and rnodei’n free government. 

The constitution originally was a gift of the Emperor to 
the people, and the power of initiating amendments rests 
with him. A proposed amendment must be sub- 
^”J®^^*”®”**mitted to the Diet. Two-thirds of the members 
Constitution either house must be present before a proposed 
amendment can be discussed, and a two-thirds 
majority of the members present is necessary for the adop- 
tion of an amendment. 

In constitutional theory the Emperor exercises legislative 
power with the consent of the Imperial Diet. The Diet is 
composed of tw^o houses, the House of Peers, and 
Legislature House of Representatives, and in pactice it 
controls the whole course of legislation. The 
Emperor convokes, opens and prorogues the Diet, and he 
has power to dissolve it. He may also summon extraordinary 
sessions. The Diet meets every year, and each session lasts 
three months. Discussion is public, but the government ma}’ 
ask for a secret sitting of the houses and the houses them- 
selves may decide to have secret sittings. The members of 
the Diet enjoy privileges and immunities similar to those en- 
joyed by members of parliament in Great Britain. 

In eacli house of the legislature there is a president and 
vice-president, all of whom are paid. In the upper house 
these are nominated by the Emperor from among 
Hon of^the members. The tenure is for seven years. In 
Houses * lower house they are nominated by the 

Emperor from among three candidates selected for 
each office by the house itself. Each house is divided into 
sections by lot, and the sections elect an equal number of 
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members for the standing committees. Special committees 
are also appointed for particular purposes when necessary. 
Bills may be initiated by each of the houses or by the 
government, and all measures must go through both houses 
and be signed by the Emperor. The budget must be initiated 
in the House of Kepresentatives, but the House of Peers 
may reinsert items which have been rejected by the lower 
house. 

The House of Peers is composed of (a) princes of the 
blood royal, who have attained their majority; (b) princes 
or marquises who have attained ther age of 
of Peers*** twenty-five ; (c) counts, viscounts and barons, 

who have attained the age of twenty-five and who 
are elected by their own orders, the number elected never 
to exceed one-fifth of each order; (d) men of thirty years of 
age or above who have rendered distinguished service, 
and men of erudition, nominated by the Emperor; (e) 
representatives of the highest tax-payers, elected by them- 
selves, one from each prefecture. The number of non-titled 
members must not exceed the aggregate numbers of the titled 
members. The elected titled members and the elected repre- 
sentatives of the highest tax-payers sit for seven years; the 
others sit for life. - - 

The House of Peers is thus constituted on a basis 
of social aristocracy, distinguished service and property. As 
may be expected from its composition, it is a conservative 
body, and as a second chamber it wields much more power 
than second chambers in western democracies. It has 
equal power in legislation with the House of Representatives, 
and often blocks the measures of the lower house. 
As noted above, it has also definite powers in financial legis- 
lation. 

According to the new Election Law passed in the 1925 
Diet, the House of Representatives is composed of memfefs 
of not less than thirty years of age elected by 
The male Japanese subjects of not less than twenty- 

Re^e^n- years of age The proportion of the total 

taHves number of memb^s to the population of Japan 
is approximately 1 to 128,000. Only one 
member is elected for each constituency, and only persons 
who have lived continuously for not less than a year withiui 
the same city, town or village may be registered as electors. 
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Certain classes are excluded from voting or being elected. 
Heads of families of peers and men serving in the army or 
navy can neither vote nor stand for election. Holders of 
certain specified government posts are also ineligible for elect- 
ing or being elected, but government officers of the political 
class may be members of the House while holding office. A 
^neral election must be held once every four years, or oftener 
if the House is dissolved. Election is by secret ballot, and, 
as each elector must write the name of the candidate, the 
electors must, to some extent, be literate .y. 

At the head of the executive is the Emperor. His person 
is sacred and inviolable. His powers are very extensive. In 
him is vested the right of convoking, closing or 
The ^ proroguing the Diet, and of dissolving the House 
The^****^* • of Representatives. He may issue ordinances in 
Emperor cases of urgency, when the Diet is not sitting, for 
the approval of the Diet when it meets. He may 
also issue ordinances for the execution of the laws and for 
the preservation of peace and order. He is commander-in- 
chief of the army and navy, and determines their organiza- 
tion. He can declare war, make peace, conclude treaties, 
and proclaim a state of siege. He determines the organiza- 
tion of, and makes appointments in, the administration. He 
confers all titles of nobility, and grants pardons, amnesties 
or cornmutation of punishments. All these powers are 
exercised subject to the counter-signature of the minis- 
ter concerned, who is responsible for the acts of the 
Emperor. 

The Privy Council is composed of a president, vice- 
president, a chief secretary, five secretaries, and twenty-five 
councillors. The ministers are ex.-officio members 
The Privy of the council : they also form the cabinet. The 
Privy Council advises the Emperor on all the 
Statesmen matters which come within his executive authority, 
on all constitutional difficulties, on the composition 
of the cabinet, and on proposed measures. It is the consti- 
tutional advisory body to the Emperor. 

The Elder Statesmen (genro) of 1868 used to be the 
Emperor’s advisory body, but it is now practically defunct, as 
most of the members are dead. 

The cabinet is an extra-constitutional body composed of 
the ministers of state, whose position as ministers is 
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constitutional. These ministers are tw^lxe in number, 
although the premiership may be held with one of the minis- 
tries, thus making eleven holders of office. The ministers 
are the minister president of state, or prime minis- 
Cabinet ministers of home affairs, foreign 

affairs, finance, war, marine, justice, education, 
agriculture and forestry, commerce and industry, communica- 
tions, and railways. The members of the cabinet may be 
chosen from either house, and they may speak in either house, 
whether members of it or not. Originally the cabinet was 
responsible to the Emperor alone, but with the growth of 
political parties the cabinet is more and more developing the 
character of normal cabinet government, viz., responsibility 
to the lower house. 


The party system in Japan has neither the organization 
nor the stability of the party systems of Britain or the United 


Political 

Parties 


States. The early history of modern Japanese 
parties has already been noted, but since the 
adoption of the constitution , party lines have 


changed and many other parties have grown up. Hitherto 


there have been no definite lines of cleavage in Japanese 


parties. They have been formed largely on personal 
grounds. They all avow progressive principles : in fact 

there is no real conservative party in Japan. In the present 
House of Eepresentatives there are parties, with a 

number of Independents, who practically form a sjjdh 

party. There is a tendency for modern parties to split 

up on principles or policy more than on the personality of 
leaders. 


The Emperor is the source of justice, wdiich is adminis- 
tered by the courts in his name. The courts are arranged 
in four grades : — (1) local courts; (2) district 
Jwliciary coui’ts; (8) courts of appeal; and (4) the supreme 
court. The local courts are held by single 


judges; the distric'-t courts and courts of appeal are colle- 
giate, with several divisions, each of three judges. The 


supreme court is also collegiate, and is divided into 
divisions with five judges each. The scope of the jurisdic- 
tion of all the courts is defined by law. Each court has 
both civil and criminal jurisdiction. There is a court of 


administrative litigation for trying suits arising from the 
alleged misuse of executive authority. The courts have no 
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power over the constitution : the right of interpreting the con- 
stitution belongs to the Emperor. 

The local government of Japan is based on the Prussian 
system. The whole country is divided into prefectures (Fu, 
^ municipal, and Ken, rural), which are subdivided 

Government municipalities (Shi) and counties (Gun), 

The counties are subdivided into towns (Cho) and 
villages (Son). In the prefectures there is a governor, prefec- 
tural assembly and prefectural council, and this organization 
is repeated in the other larger units (in the county, with the 
sheriff, oounty assembly and county council : in the inuni- 
cjpality with the mayor, municipal assembly and municipal 
(‘oiincdD. In the towns and villages there is a chief magistrate 
and a town or village assembly. These assemblies decide on 
financial matters or on subjects delegated to them by the 
superior units. The franchise in local government is based 
on residence. )( 

Hokkaido, Formosa or Taiwan, Sakhalin and Korea have 
special organizations of their own. Formosa and Korea are 
still under a semi-military government. 



CHAPTER XXVIII 

THE GOVEENMENT OF THE BKITISH DOMINIONS 

1. THE USE OF THE WORD “DOMINION*’ 

In chapter xviii a short account was given of the deyelopment 
of British colonial policy, and a general classification was 
given of the British dependencies or dominions. 
This chapter is devoted to the governments 
of some of the Self-governing Dominions — the Domi- 
nion of Canada, the Commonwealth of Australia and the 
Union of South Africa. 

In chapter xviii, the word “dominions” was used in a 
general sense, as indicating the British “dependencies”. The 
. “Self-governing Dominions”, or simply the 
crmmology were stated to be the Dominion of 

Canada, the Commonwealth of Australia, New Zea- 

land, Newfoundland and Southern Rhodesia. It was 
also pointed out (p. 385) that Malta had been given 
responsible government in 1921. Reference was also made, 
later, in chapter xxi, to the creation of the Irish Free State. 
Both Malta and the Irish Free State should therefore have 
been included in the class “Self-governing Dominions”, but 
in view of the fact that the word “Dominion” has now been 
defined by law — in the Statute of Westminster, 1931 — it is 
necessary to use the term in a more restricted sense. 

The use of the word Dominion (with a capital D) in a 
special or restricted sense dates from the adoption of the word 
in the British North America Act, 1867, which is 
Dominion central instrument in the constitution of 

Canada, to designate the new political unit which arose 
from the union of the different provinces of British 
North America. Although the word Dominion was not adopt- 
ed when the Australian Federation came into being — the 
designation chosen by Australia was “Commonwealth” — New 
Zealand, the constitution of which dates from 1852, was 
accorded the name of Dominion, by Order in Council, in 1907. 
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At the Colonial Conference of 1907 the term “ Dominion’’ was 
adopted to denote those parts of the British Empire, other 
than the United Kingdom, which had attained the full 
measure of responsible government, i.e., which had ceased in 
fact, if not in law, to be dependencies. The “Dominions”, 
in this new sense, then were Canada, Australia, New Zea- 
land, the Union of South Africa and Newfoundland. As 
already indicated, m accordance with the general trend of 
British policy, as time went on other areas were given re- 
sponsible government when they were deemed ready for it. 
Malta was given responsible government in 1921 and Southern 
Khodesia in 1923. And, as already noted, the Irish Free 
State was created in 1921, after a long period of struggle 
and negotiation. The spread of self-government in the Em- 
pire beyond the old “.Colonies” made the meaning of Dominion 
rather indeterminate. The term was finally defined by law 
in 1931 in the Statute of Westminster. 

For many years prior to the Great War the position of 
the Self-governing Dominions with reference to the United 
Kingdom was that, while the sovereign authority 
men^*or United Kingdom was unquestioned, in 

Autonomy actual practice, the Self-governing Dominions 
were autonomous. No specific legal document to 
this effect had been brought into being. The Self-governing 
Dominions were content to carry on in the British Common- 
wealth of Nations knowing that they were in all essential 
respects “free” countries. In internal matters, the Imperial 
Government had for long followed a policy of non-interven- 
tion, though it still represented them in foreign affairs. There 
was however constant co-operation, and on different occasions, 
the Self-governing Dominions had been invited to send repre- 
sentatives to conferences of an international character, such 
as the Conference on the Safety of Life at Sea in 1913-1914. 
The Great War greatly accelerated the growing tendency to- 
wards co-operation between the United Kingdom and the 
Self-governing Dominions, and also India. The necessity of 
co-ordinating imperial effort and resources for the prosecution 
of the War led to the creation of the Imperial War Cabinet, 
in which representatives of the Self-governing Dominions and 
India sat alongside British statesmen to discuss combined 
policy and action. When the War ended, the Empire repre- 
sentatives were given a place in the peace negotiations, and 
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ultimately the peace treaties were signed generally for the 
British Empire by the British rejiresentatives, and specially 
for each Self-governing Dominion by the representatives of 
the Self-governing Dominions. The Dominion legislatures 
also approved of the treaties just as if these legislatures were 
independent law-making bodies. 

After the War, the new relationship of the British with 
the Dominion governments came under frequent discussion, 
The Balfour I^np^^idal Conferences. The Imperial Confer- 
Declaration appointed a special Committee to 

investigate all questions on the Conferencje agenda 
affecting inter-imperial relations, and the Report of 
this Committee contains an historic attempt at defining 
the status of the Self-governing Dominions. This definition 
of Dominion status — known sometimes as the Balfour De- 
claration — is “They (the Self-governing Dominions) are auto- 
nomous communities within the British Empire, equal in 
status, 111 no way subordinate one to another in any aspect 
of their domestic or external affairs, though united by a 
common allegiance to the ('rown, and freely associated as 
members of the British Commonwealth of Nations”. 

This “Declaration” is more a description than a definition, 
and the Committee found it necessary to (jualify it in several 
respects because, as they said, “the existing administrative, 
legislative and judicial forms are admittedly not wholly in 
accord with the position as described”. They made certain 
specific recommendations regarding the Royal style and titles 
and the status of Governor-General, but they found it neces- 
sary to leave the working out of details to a representative 
Committee, and they also recommended that a Sub-Confer- 
ence should be appointed to examine the position of the 
United Kingdom and the Self-governing Dominions in respect 
to the British Merchant Shipping Acts. These two bodies 
were subsequently amalgamated into a Conference on the 
Operation of Dominion Legislation and Merchant Shipping 
Legislation, the report of which, published in January 1930, 
contains a full analysis of the relationship between the British 
and Self-governing Dominion laws and constitutional prac- 
tices. The Report was practically entirely adopted by the 
Imperial Conference of the same year. The proposals were 
incorporated in the Statute of Westminster which became 
law on December 11, 1931. 
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In the Statute of Westminster the expression “Dominion’’ 
is defined thus : “Any of the following Dominions, that is to 
say, the Dominion of Canada, the Commonwealth 
DeBifitira Australia, the Dominion of New Zealand, the 
Union of South Africa, the Irish Free State and 
Newfoundland’’. This therefore is the statutory defi- 
nition of the word “Dominion”, and henceforth the word 
will be used in this sense. 

2. THE STATUTE OF WESTMINSTER 

• 

The Statute of Westminster is one of the most important 
landmarks in the history of the British Empire. It is a 
short measure, containing a Preamble and only 
Preamble twelve clauses. The JVeamble is interesting, as it 
sums up the recognised constitutional relationship 
between the United Kingdom and the Dominions. Part of 
it reads as follows : — 

“And whereas it is meet and proper to set out by way 
of preamble to this Act that, inasmuch as the Crown is the 
symbol of the free association of tlie members of the British 
Commonwealth of Nations, and as tliey are united by a com- 
mon allegiance to the Crown, it would be in accord with the 
establislied constitutional opposition of all the members of the 
Commonwealth in relation to one another that any alteration 
of the law touching the Succession to the Throne or the Royal 
Style and Titles shall liereafter require the assent as well of 
the Parliament of all the Dominions as of the Parliament of 
the United Kingdom. 

And whereas it is in accord with the established con- 
stitutional position that no law hereafter made by the Parlia- 
ment of the United Kingdom shall extend to any of the said 
Dominions as part of the law of that Dominion otherwise than 
at the request or with the consent of that Dominion.” 

The individual provisions of the Statute cannot be ana- 
lysed here, but inasmuch as the constitutional 

Provisions Dominions is summed up in 

the Statute*^^fhem, reference must be made to the more salient 
features. 

Section 1 contains the definition of Dominion, given above. 

Section 2 (1) declares that the Colonial Laws Validity 
Act, 1865, shall not apply to any law made after the 
43 
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commencement of the Statute by the Parliament of a 
Dominion. The Colonial Laws Validity Act, which for many 
years was regarded as the Magna Charta of Dominion auto- 
nomy, abolished the old legal doctrine of “repugnancy” as 
applied to Acts of a colonial legislature. It made an Act of 
a colonial legislature invalid only if that Act were inconsistent 
with the provisions of an Imperial Act, or order or regulation 
made under it, which was applicable to the Colony. This 
meant that the colonial legislatures could make such laws as 
they chose, provided no Imperial Act applied in the same 
case. It was also enacted that no colonial law should be in- 
valid simply because a Governor had assented to it against the 
instructions of the Crown, unless these instructions formed 
part of the colonial constitution in question. Moreover, the 
Act gave power to the colonial legislatures, to establish, abohsli 
or reconstruct Courts of Justice and to alter colonial constitu- 
tions provided such alteration did not run counter to the con- 
ditions laid dowm in the constitutions themselves. The Act 
thus gave certain constitution making powers to tlie colonial 
legislatures without at the same time taking away the supreme 
constitution making power of the Imperial legislature. 

Section 2 (2) of the Statute reads : “No law and no pro- 
vision of law made after the commencement of this Act by 
the Parliament of a Dominion shall be void or inoperative on 
the ground that it is repugnant to the law of England, or 
to the provisions of any existing or future iVct of Parliament 
of the United Kingdom, or to any order, rule or regulation 
made under any such Act, and the powers of the Parliament 
of a Dominion shall include the power to repeal or amend 
any such Act, order, rule or regulation in so far as the same 
is part of the law of the Dominion”. This clause practically 
confers supreme law-making power on Dominion legislatures. 
The power, however, is somewhat limited by later sections. 

Section 3 enables Dominion Parliaments to make laws 
having extra territorial operation; This section was included 
in the Statute to make it clear that Dominion legislatures had 
powers to pass laws having effect outside their own immediate 
boundaries. Previously, there was doubt regarding the com- 
petence of Dominion legislatures to enact laws with regard 
to such subjects ,as fisheries, air navigation, deportation, 
smuggling and immigration. The Statute not only debars the 
Imperial legislature from making such laws for the Domi- 
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nions, but states positively that the Dominions may do so 
themselves. Such extra-territorial powers are exercised by 
most independent states. Some have feared that the powers 
conferred by the Statute are too wide, as one Dominion may 
pass laws atfecting another Dominion. Actually the intention 
of the Statute is to confer power on Dominion legislatures to 
pass laws operative outside the three mile limit of their own 
territory, in respect to their own subjects only. 

Sections 5 and 6 of the Statute are explanatory. They 
deal with the British Merchant Shipping Act and Colonial 
Admiralty Courts. The United Kingdom used to pass Mer- 
chant Shjp2)ing legislation applicable to all tlie Empire. The 
Merchant Shipping Act, 1894, regulated the spheres of British 
and Dominion powers in this respect. The general principles 
of maritime law were regarded as a matter of Imperial con- 
cern, but in 1911, under the Maritime Conventions Act, the 
maritime legislation of the United Kingdom was not made 
automatically applicable to the Dominions. But though the 
Dominions could make local regulations, or refuse to assent 
to new maritime enactments passed by the Imperial Parlia- 
ment, they still had no general power to make maritime laws 
as they wished. This powder the Statute of Westminster now 
gives them. As regards colonial Courts of Admiralty, the 
Statute confers complete powers on the Dominions to regulate 
such courts. In effect, such powers were conferred by the 
Colonial Courts of Admiralty Act, 1890, but certain powers 
of reservation still remained, and there was some doubt as 
to the powers of Dominion governments in certain cases. 
These doubts have been dispelled by the Statute of West- 
minster. 

Sections 7, 8 and 9 of the Statute are of great constitu- 
tional importance, and require careful examination. Section 
10 provides that, in the case of x^ustralia. New Zealand and 
Newfoundland, sections 2 to 6 shall apply only if the 
provisions of these sections, or of any one of them, are adopt- 
ed by the Parliament of the Dominion. Sections 11 and 12 
are explanatory and formal. 

Sections 7, 8 and 9 require quotation in full. They read.: 

7. (1) Nothing in this Act shall be deemed to apply to 

the repeal, amendment or alteration of the British North 
America Acts, 1867 to 1980, or any order, rule or regulation 
made thereunder. 
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(2) The provisions of section 2 of this Act shall extend 
to laws made by any of the Provinces of Canada and to the 
powers of the legislatures of such Provinces. 

(3) The powers conferred by this Act upon the Parlia- 
ment of Canada or upon the legislatures of the Provinces shall 
be restricted to the enactment of laws in relation to matters 
within the competence of the Parliament of Canada or of any 
of the legislatures of the Provinces respectively. 

8. Nothing in this Act shall be deemed to confer any 
power to repeal or alter the Constitution or the Constitution 
Act of the Commonwealth of Australia or the Cofistitution 
Act of the Dominion of New Zealand otherwise than in ac- 
cordance with the law existing before the commencement of 
this Act. 

9. (1) Nothing in this Act shall be deemed to authorise 
the Parliament of the Commonwealth of Australia to make 
laws on any matter within the authority of the States 
of Australia, not being a matter within the authority 
of the Parliament or Government of the Commonwealth of 
Australia. 

(2) Nothing in this Act shall be deemed to require the 
concurrence of the Parliament or Government of the Com- 
monwealth of Australia in any law made by the Parliament 
of the United Kingdom with respect to any matter within 
the authority of the States of Australia, not being a, matter 
within the authority of the Parliament or Government of the 
Commonwealth of Australia, in any case where it would have 
been in accordance with the constitutional practice existing 
before the commencement of this Act that the Parliament of 
the United Kingdom should make that law without such con- 
currence. 

To explain these sections, a note is necessary on the Domi- 
nion constitutions. The constitutions of the Dominions are 
Acts of the Imperial Parliament, except m the case 

. . of Newfoundland, for which a constitution was 
Coi^utionsS^^^ted by Letters Patent. The Dominion govern- 
ments thus derive their authority from Acts of the 
Imperial legislature. These Acts provide a legislature with 
power to make laws for the peace, order and good government 
of the countries. The executive government of the Domi- 
nions is vested in the Crown, which acts through its repre- 
sentative, the Governor-General, who is empowered to carry 
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on the administration. The representative of the Crown is 
given power to appoint an Executive Council to carry on the 
administration, but (except m the case of the Irish Free State) 
the Dominion Constitutions make no reference to the relations 
between the Executive Council and the legislature. In the 
case of the Irish Free State provision was made to govern 
the relation between the Executive government and the legis- 
lature, and this provision was made mainly on the basis of 
the usage winch had been grown up in the other Dominions. 
Thus, exce})t in the Irish Free State, the constitutional 
statutes ieave the operation of the organs of the responsible 
government mainly to custom and usage, as in the case of the 
British constitution itself. Moreover, while in the Federations 
elaborate care was taken to demarcate the powers of the central 
and provincial Grovernments, in no case was any attempt made 
to demarcate the sphere of influence of the Imperial as dis- 
tinct from the Dominion Governments. The constitutions 
left the powers of the Imperial Government to be exercised 
by means of supervision which could be exercised by means 
of disallowance of legislation, or reservation of legislation for 
the assent of the Crown. 

There is a general provision for reservation at the discre- 
tion of the Governor-General in the Constitution Acts of the 
several Dominions, viz., Canada, Australia, New 
Reservation Zealand, South Africa and the Irish Free State. 
There is also a provision for the reservation of legis- 
lation on particular subjects. This applies in the case 
of Australia, New Zealand and South Africa. There is 
also ^ special type of reservation in the case of Australia 
and South Africa, namely, that Bills which limit matters 
in which special leave to appeal may be granted from the 
highest Dominion tribunal to the Judicial Committee of the 
Privy Council must be reserved. There are particular types 
of reservation in some of the Constitutions, e.g., in the case 
of South Africa any Bill repealing or amending part of the 
constitution dealing with the House of Assembly and any 
Bill purporting to abolish provincial Councils or abridge their 
powers must be reserved. Also, there are special provisions 
regarding the reservation of legislation relating to shipping, 
arising from the British Merchant Shipping Act, 1894, and the 
Colonial Courts of Admiralty Act. 1890. 

Provision for the disallowance of legislation exists in all 
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the constitutions of the Dominions, except in the case of the 
Irish Free State. The period during which dis- 
anM allowance may be exercised varies from constitu- 

tion to constitution; but in no case does it exceed 
two years. In actual practice, no disallowance has 
ever occurred in the case of Australian or South African legis- 
lation, and the last case of disallowance in Canada was 1873 
and in New Zealand 1867. Certain powers of disallowance 
also exist regarding the conditions under which Dominion 
stocks may be admitted as Trustee securities in the United 
Kingdom. Particular kinds of disallowance arise .from the 
Colonial Laws Validity Act, 1865, the British Merchant 
Shipping Act, and from doubts regarding the powers of 
Dominion legislatures with regard to extra-territorial legisla- 
tion. It should be noted, however, that, before the Statute 
of Westminster was passed, the Courts of the Dominions, by 
various interpretations, had considerably restricted the scope 
of such disallowance. 

Another type of restriction imposed on Dominion auto- 
nomy is the right to appeal to tlie Judicial Committee of the 
Privy Council. An appeal may exist as a matter of right or 
by special leave from the Judicial Committee; the right of 
appeal holds both for criminal and civil cases, with certain 
qualifications. The appeal of right can be abolished or modi- 
fied by an Act of the Dominion legislatures; but an appeal 
by special leave, in virtue of being exercised by the Royal 
Prerogative, can be regulated by Imperial statute only. 

The Statute of Westminster confers very wide powers on 
the Dominions with respect to the making or amending of 
their constitutions. This to some extent has al- 
Effectof ready been discussed in connection with the Con- 
2*WeVt-** stitution of India (p. 513). Till 1981, the 
minster constitution making or amending power of the 
Dominions was regulated by section 5 of the Colo- 
nial Laws Validity Act which reads : '‘Every representative 
legislature shall in respect to the colony under its jurisdiction 
have, and be deemed at all times to have had, full power to 
make laws respecting the constitution, powers and procedure 
of such legislature, provided that such laws shall have been 
passed in such manner and form as may from time to time 
be required by an Act of Parliament, Letters Patent, Order 
in Council or Colonial Law for the time being in force in 
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the said colony”. In other words, the constitution making 
powers of the Dominions were limited by the Imperial Con- 
stitutional Acts, although, as previously pointed out, 
especially in Australia, judicial interpretation has somewhat 
extended the constitutional scope of the Dominion legisla- 
tures. The Statute of Westminster has, with respect to 
certain Dominions, preserved the old position; in respect to 
others, it has made a radical change. 

Section 2 of the Statute by itself would have given power 
to any Dominion legislature to rescind or amend its consti- 
• tution at will. In the case of Canada, for 
^ example, that section would have given the 
Canadian legislature power to deal with the British 
North America Acts — the Constitution of Canada — as it 
thought fit. But Canada is a federation, and the constitution, 
drawn up after prolonged negotiation with the Canadian 
provinces, was of the nature of a pact. Amendments to the 
constitution could be made only by the Imperial Parliament, 
which, in practice, undertook legislation at the request of 
the Canadian legislature. There was no special procedure 
governing the initiation of constitutional amendments, but it 
was always understood that, as the constitution was of the 
nature of a pact, no amendment affecting the provinces would 
be made without their consent. 

When the (juestion of defining the status of the Dominions 
in a statute came to be considered, it was made clear by the 
Canadian representatives that, whatever the statute contain- 
ed, the Imperial (Tovernrnent should remain the ultimate con- 
stitution-making authority. Accordingly, in the Statute of 
Westminster, a special clause was inserted — Section 7 (1) — 
to the effect that the Imperial Government should still be 
the constitution-making authority, as it has been throughout 
the history of the Dominion. The Statute of Westminster, 
it has to be added, contains nothing regarding the method 
by which amendment of the constitution may be effected. 
Possibly, as in the past, this will be left to usage. 

Although the Statute of Westminster exempted the 
Canadian constitution from the operation of its own main 
The sections, it extended its main powers to the 

Canadian provincial legislatures of Canada, vide section 
Provinces iy ^2)^ Section 7 (2) confers on the provincial 
legislatures of Canada, as well as on the Dominion legislature, 
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complete freedom of legislation, within the sphere demarcated 
for them in the British North America Acts. 

The effect of the Statute of Westminster on C'anada is 
that so far as the constitution of Canada is concerned, the 
Imperial Parliament is the paramount authority. 
Result of the The powers of reservation and disallowance so far 
Statute as provided in the British North America Act, 
remain. They cannot be abolished except by an 
Act of the British legislature. But in respect to all 
other matters, the parliaments of Canada and of the pro- 
vince of Canada have full powers. All restrictions arising 
from the Colonial Laws Validity Act and from British Mer- 
chant Shipping Legislation have disappeared. There is no 
territorial limitation on legislation for either the Dominion or 
provincial parliaments apart from what is laid down in the 
British North America Act. And, so far as a])peals to the 
judicial committee of the Privy Council are concerned, the 
Dominion and provincial legislatures are free to take such 
action as they please. 

The Commonwealth of Australia also is a federation, 
formed after long negotiations among the units. The consti- 
tution is an Imperial Act — the Commonwealth of 
Australia Australia Constitution Act, 1900 — and, as in the 
case of the Canadian Constitution, this Act is of 

the nature of a pact. In Australia, however, the States or 
provinces have residual powers, whereas in Canada they 
belong to the Federal Government. Hence, in Australia, the 
States are very jealous of their constitutional rights. The 
form in which the Australian constitution is safeguarded in 
the Statute of Westminster reflects the desire of the States to 
have their constitutional position made secure from the chance 
of disturbance from local influences. The Australian Consti- 
tution Act can be amended both by the Imperial Parliament 
and the Australian legislature. The Australian legislature 
was given special powers in the Act to amend the constitution, 
but elaborate provision, including the use of a referendum, 
was made to ensure that no amendment could be made with- 
out the concurrence of the majority of the States. It was 
also provided that no proposed alteration diminishing the pro- 
portionate representation of any State in either House of the 
Parliament, or the minimum number of representatives of a 
State in the House of Eepresentatives, or increasing, dimi- 
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nishing or otherwise altering the limits of the States should 
become law unless the majority of the electors voting in that 
State approved the proposed law. 

When the proposals which led to the Statute of West- 
minster were under consideration, similar provisions were 
proposed for both Canada and Australia to safeguard their 
constitutions, but, after these had been discussed in the 
Commonwealth Parliament, it was found necessary to include 
sections 8 and 9 (1). Section 8 safeguards the Australian 
Constitution from alteration except in the manner existing 
before th« Statute came into force; and section 9 (1) limits 
the Commonwealth legislature to matters within its own con- 
stitutional sphere. Section 9 (2) of the Statute explains itself 
and section 9 (3) was included in order to meet certain diffi- 
culties connected with the interpretation of section 4, which 
had been raised by Australian politicians. The same diffi- 
culty was not felt in the other Dominions. Australia, in 
common with New Zealand and Newfoundland, also deemed 
it necessary to preserve explicit power to adopt sections 2 to 
6 of the Statute, or revoke them, as she thought fit. The 
Commonwealth Parliament, it should be added, while ob- 
taining these powers, gave an undertaking to the States to 
take no action towards adopting sections 2 to 6 without prior 
consultation with them. So far as Australia is concerned, 
the impact of the Statute of Westminster on her constitu- 
tional position is that all restrictions on Commonwealth legis- 
lation can be withdrawn by the adoption by Australia of 
sections 2 and 3 of the Statute. The constitutional position 
is safeguarded, as in Canada, by it being provided that the 
safeguards — reservation and disallowance — can be removed 
only by the complicated procedure of constitutional amend- 
ment provided at the end of the Commonwealth Act. Res- 
trictions laid down in Imperial Acts can be removed if Aus- 
tralia adopts section 2 of the Statute. So far as appeal to 
the Judicial Committee of the Privy Council is concerned, 
the Australian Parliament, by adopting section 2, could be 
practically supreme, for it could limit the scope of appeals, 
or limit the appeals, or repeal the Imperial Acts affecting the 
appeals. 

The constitution of New Zealand is an Act of the Imperial 
legislature — the Constitution Act, 1852, New Zealand is a 
uoitary government, and accordingly there are no 
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complications regarding the rights of states or provinces. New 
Zealand, like Australia, safeguarded her constitution by in- 
sisting on the procedure previously in existence 
New Zealand being followed in the case of repeal or alteration. 

New Zealand also reserved the right to adopt 
sections 2 to 6 of the Statute when she thinks fit. The con- 
stitutional effect of the Statute for New Zealand is practically 
the same as that noted in the previous paragraph for 
Australia. 

The position of Newfoundland, the constitution of which 
was granted by Letters Patent, is practically exactly *the same 
as that of New Zealand. Newfoundland has a 
fotiH^knd ^i^itary government, but no special safeguard to 
her constitution was included. Newfoundland, 
like Australia and New Zealand, reserved the right to adopt 
the effective parts of the Statute when she thinks fit. 

No reservations are made in the case of the Union of 
South Africa or the Irish Free State. The constitution of 
South Africa is the South Africa Act, 3909, and 
South Africa Irish Free State, the Irish Free State 
and the Irish I'^^^^titution Act, 1922 — both Acts of the Imperial 
Free State legislature. Both constitutions are unitary, though 
that of South Africa contains federal elements. 
Both countries have accepted the full powers of the 
Statute. So far as the constitution of South Africa 
is concerned, the adoption of clause 2 gives power to 
remove reservation and disallowance, so far as every imperial 
law is concerned, including the South Africa Act itself. The 
position regarding the removal of appeal to the Privy Council 
is the same as in the Commonwealth and New Zealand. The 
position of the Irish Free State is practically the same as in 
South Africa, except that the relationship of the United 
Kingdom and the Irish Free State is governed by a treaty 
which is as binding after the Statute was passed as it was 
before. 

The outstanding fact of the Statute of Westminster is that 
it is a Statute of the British legislature. As such, the Statute 
is an emblem of the sovereignty of the King-in- 
Summary Parliament. The British legislature could if it so 
wished repeal the Statute. What the Statute purported 
to do was to make clear the constitutional usage which 
had gradually grown np governing the relations of the British 
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and Dominion governments. Long before the Statute was 
passed, the Imperial Government had ceased to exercise con- 
trol over the governments of the Dominions; the relationship 
was one of co-partnership, not of master and servant. Im- 
perial policy was not dictated from Westminster, or imposed 
on the Dominions. A Governor-General could carry out im- 
perial policy only if his Ministers approved. The Statute 
merely places on statutory record what in actual fact was the 
constitutional usage, and, as such, must be regarded not as 
the entire constitution of the Dominions but only as part of 
the total ^constitutional structure. 

It has to be added that the autonomy of the Dominions 
has also been established in their relationship to the League 
of Nations. As has already been indicated, prior 
International to the Great War the Imperial Government repre- 
^^ositiono gej;ited the Dominions in foreign affairs. When 
Dominions the League of Nations and the International 
Labour Organisation were created after the War, 
the Self-governing Dominions, and also India, were 
regarded as distinct national units. Both in the 
League of Nations and in the International Labour Organisa- 
tion, Canada, Australia, New Zealand, the Irish Free State 
and South Africa as well as India are represented as if they 
were separate States. The British Empire is also a member 
of the League, and of the International Labour Organisation, 
but each delegation at the League represents, and takes in- 
structions from its own government only. The appointments 
to Committees and Commissions in the course of League 
business are made as if each unit were an independent State. 
The units may vote as they please, without reference to the 
government of the United Kingdom or to any other Dominion 
government. The various conventions passed by the Inter- 
national Labour Organisation are subject to ratification by 
the units, not by the Empire as a whole. In practice, there 
is, on the whole, uniformity in the views of the United King- 
dom and the Dominions in respect to the business of the 
League of Nations and the International Labour Organisa- 
tion, but this is due to the fact that, in the case of the League 
of Nations, there is close co-operation between the United 
Kingdom and the Self-governing Dominions and India, in 
foreign policy, and, in the case of the International Labour 
Organisation, to the similarity of many of the laws in Britain, 



684 


POLITICAL SCIENCE 


the Dominions and India. Divergence of views however is 
not unknown, and the expression of such divergence is per- 
fectly within tlie rights of the various units as members of 
the League or the Labour Organisation. 


3. THE CONSTITUTIONS OF CANADA, AUSTRALIA AND 
SOUTH AFRICA — HISTORICAL 


It IS now projx>sed to discuss the constitution of Canada, 
Australia and South Africa in more detail, but for a complete 
General examination the student must aciiuaint himself 
with the u(*tual constitutions themselves. These 
three constitutions have been selected for discussion 
because they all have interesting features. Hie consti- 
tution of Canada and Australia are both federal, but they 
represent two different types of federations; while the con- 
stitution of South Africa is unitary, possessing scweral federal 
characteristics. The constitutions of the other Dominions are 
unitary, and fiossess no features of very special importance. 
The constitutions will be examined together, for the purpose 
of comparison, but first a short liistoncal note is necessary on 


each, as in eacli case the histori(*al antecedents affected the 
type of constitution adopted. 

The starting point of Canada’s constitutional history is 
the Durham Eeport of ]889, already mentioned at page 382. 

Prior to the Durham Eeport, there had been a 
Hlstorrcal— trouble in Canada. The first British 

Early A('t passed for the governaru'e of Canada was an 

Constitu* Act of 1774. This Act, passed the year after the 
e^oru Treaty of Quebec, under which Quebec became a 

British possession, applied to Quebec only. It 
established a Council, which was empowered to make 
Ordinances, but the Ordinances were subject to the con- 
sent of the British Government. In 1776 a Privy Council 
was established; its functions were purely advisory. The 
Canadian territories gradually expanded, until, after the 
American War of Independence, there were several provinces 
— Quebec, to which Labrador and the islands annexed to 
Newfoundland were added. Nova Scotia, New Brunswick and 
the territories known as Upper Canada. In 1791 a Consti- 
tutional Act was passed. The purpose of this Act was to 
give a constitution to Canada similar to that of Great Britain. 
It divided Canada into two parts, Upper and Lower jCanada, 
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and for each province it created a Legislative Council and 
Assembly, the members of which were to be nominated. The 
constitution was unsuccessful. There were constant quarrels 
between the legislatures and governors, and the British 
Government. There were dithculties regarding finance, and, 
in Lower Canada, the position was aggravated by a conflict 
of races, British and French. In 1838 the British Govern- 
ment found it necessary to suspend the constitution of Lower 
Canada. It was at this juncture that Lord Durham was 
appointed ( i overnor-General . 

Lord Durham’s Keport was acted on almost at once. In 
1840 Lord John Russell’s Act reuniting Upper and Lower 
Canada was passed. This Act provided for a legis- 
Develop- hiture of two houses — a Legislative Council and 
mentof Legislative Assembly. The Act also introduced a 
Responsible large measure of self-government; indeed respons- 
overnment government in Canada dates from it. 

Gradually further measures were passed establishing 
the principles of British parliamentary government in 
Canada. The (hvil Service was reformed; judges and 
officials were foibidden to sit in either House. The Colon} 
was given com]ilete control of the essential administra- 
tive services, and freed from interference in matters of trade 
and commerce. An Act was passed allowing the legislature 
to reduc,e or rejieal duties imposed by Ihatish Acts on foreign 
goods. In 1856 the upper House was made elective. In the 
provinces, too, responsible government was gradually intro- 
duced. But the constitution did not work smoothly. Gov- 
ernment was made difficult by repeated deadlocks. IMoreover, 
Canada was quickly expanding westwards, and new areas 
were calling for representation. It was recognised also that 
if Canada were to hold on to the w^estern territories she must 
be able to act as a unit, for the United States had acquired 
both unity and strength. Federation had been vaguely talked 
of for some time, but it became a reality when, in 1858, the 
Carter-Macdonald Government, a coalition ministry of both 
parties, made federation part of their policy. 

In 1864 a conference was called at Charlottetown to dis- 
cuss the matter. Canada and the provinces sent delegates 
to this conference, where it was agreed to press 
e eration with federation. A Convention was 

held at Quebec in 1864, and this Convention passed 
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seventy-two Kesolutions known as the Quebec Eesolutions, 
winch ultimately formed the basis of the Canadian Consti- 
tution Act, the British North America Act, 1867. The process 
of fusion was not an easy one : in particular the maritime 
provinces, New Brunswick, Nova Scotia and Prince Edward 
Island, at hrst desired a union of their own; but, after nego- 
tiation, they ultimately agreed to join with the other areas. 
In Canada, as in tlie United States, there were difficulties in 
fitting “state” rights or claims into a union; but in Canada, 
when the union was made, the centre was given much more 
power than in the United States. Sir John Macdonald, the 
leading figure in the movement for federation, expressed the 
idea of the strong centre at the Quebec Conference, in the 
following words : 

“The various States of the adjoining Republic had 
always acted as separate sovereignties. The New England 
States, New York State and the Southern States had no sym- 
pathies in common. Tdiey were thirteen individual sove- 
reignties, ([uite distinct the one from the other. The primary 
error at the formation of these constitutions was that each 
State reserved to itself all sovereign rights, save the small 
portions delegated. We must reverse the process by strength- 
ening the general Government and conferring on the Pro- 
vincial bodies only such powers as may be required for local 
purposes. All sectional prejudices and interests can be legis- 
lated for by local legislatures. Thus we shall have a strong 
and lasting Government under which we can work out con- 
stitutional liberty as opposed to democracy, and be able to 
protect the minority by having a powerful centi’al Govern- 
ment.” 

As originally constituted, the “Dominion”, as Canada was 
now designated, consisted of Upper and Lower Canada (now 
Ontario and Quebec), Nova Scotia and New Bruns- 
Process of ^he beginning, there was friction with 

plwion* ^ some of the Provinces; in Nova Scotia for example, 
there was ^n agitation for separation, but this was 
settled by the province getting a more favourable financial 
settlement. The constitution made provision for the 
admission into the Federation of British Columbia, Prince 
Edward Island, Rupert’s Land, the North-West Territory 
and Newfoundland. Newfpundland never availed itself of the 
provision. In 1869 the North-West Territory and Rupert’s 
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Land, which was the property of the Hudson’s Bay Company, 
were purchased. The province of Manitoba was created from 
part of this territory and it was admitted to the union in 
1870. British Columbia was admitted in 1871 and Prince 
Edward Island m 1873. Alberta and Saskatchewan, formed 
from the provisional districts of Alberta, Athabasca, Assini- 
boia and Saskatchewan were admitted in 1005. Both these 
were pi’eviously part of the North-West Teriitory. 

In addition to the Ih’ovinces, Canada has also two 
territories — the Yukon Territory, which was constituted as a 
,, 9 separate unit m 1898. It is governed by a Comp- 
erritones Territorial Council of three elected 

members. The North-West Territories are the remnant of 
the old North-West 3YiTitory left after the creation 
of Manitoba, Alberta and Saskatcliewan, and the Yukon 
Territory, together with all adjacent islands and British 
territories not in any other J^rovince. These territories were 
reconstituted in J905. They are governed by a Commis- 
sioner, a J)eputy (Commissioner and five ('ouncillors apfiomted 
by the (lOvernor-Ceneral in (Council. The ( ominissioner in 
(Council has jiower to make ordinances, subject to the control 
of the Domimon (loveniment, for the , government of tlie 
Territories. 

The first important constitutional instrument passed for 
Australia by the British legislature was the Australian 
Colonies Constitution Act 1850. For many years 
Historical— after 1770, the date on which Captain Cook took 
The Earliest possession of the eastern portion of the continent 
Type of name of King (leorge III, Australia was 

vernmen with little interest by the British 

Government. It was regarded not as a potential Domi- 
nion but as a penal settlement. In 1784 an Act was 
passed in which power was taken to appoint places in New 
South Wales to which felons should be sent. In 38*29 posses- 
sion was taken by the British Crown of the whole continent, 
including Van Diemen’s Land, now Tasmania. Up to 1823 
the form of Government was despotic, but in that year a 
Legislative Council, composed of nominated members, was 
created to assist the Governor. In 1842 an Act was passed 
creating a partially elective legislature, but the executive 
government still remained in the hands of the Governor, who 
acted under the directions of the Home Government. 
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The Australian Colonies Constitution Act 1850, made pro- 
vision for the creation of legislatures for the three “States” 
then m existence — New South Wales, Van 
Early Comti' Diemen’s Land, and South Australia. The legis- 
I>evriop- were still partly nominated, but a consid- 

ment ei'able measure of self-government was conferred. 

The control of public lands and of the civil 
servu'e still remained in the hands of the Biitish 
Government. The legislatures were empowered to impose 
customs and taxes, but they were forbidden to pass legislation 
repugnant to Imperial laws. There were also ceitain restric- 
tions regarding appropriation bills. The law caused an 
outcry m the colonies, and m 1855 an amending measure was 
passed giving practically complete responsible government 
to New South Wales. The (‘ontrol of both Crown lands and 
the Civil Hervice passed to the Colonial government. In the 
same year Victoria was given responsible government. This 
State had previously been (*reated out of the southern or i’ort 
Philip area of New South Wales. In ]85() botli Tasmania 
and South Australia wei*e given constitutions similar to that 
of New Soutli Wales. These ('onstitutions were conferred 
by Imperial legislation, lint (^tuemisland, which had previously 
been known as the Nortliern or Moreton Day District of New 
South Wales, was gi\en its constitution by Letters Patent, 
in 1859. Western Australia did not receive full jiarhamcntary 
government till 1895. The important ])oint to note in the 
development of Australia is that each State was treated as 
an individual unit. Tlu? same type of constitution was 
granted to all, but each maintained direct relations with the 
British Government This is the reason why, in the crea- 
tion of the Coniinomvealth or Federation, so much emphasis 
was placed on “state” rights. 

The process of federation in Australia was slow. Till 
1861 such central authority as existed was possessed by the 
Governor of New South Wales, who was called 
^Feder^*^ Govemoi’-General. In 1861 the designation 
alism Governor-General was dropped and all governors 

were regarded as equal. Federation began to be 
talked about, and the movement towards unity re- 
ceived some impetus from the foundation of a French penal 
settlement at New Caledonia in 1864. The activities of 
Germany and the United States in the Pacific also had some 
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influence, but it was not till 1883 that the first tangible steps 
were taken towards fornung a constitution. In 1883, at a 
representative conierence held at Sydney — which was attended 
by delegates from Fiji and New Zealand also — a resolution 
was passed in favour of creating a Federal Australasian Coun- 
cil to deal with marine defence, the relations of Australasia 
with the J^acific islands, the prevention of the influx of crinii- 
nals, the regulation of quarantine, and such other matters of 
general Australasian importance as might be referred to it by 
the Ihitish Crown or the Australasian legislatures. The 
result of*tliis conference was the Federal Council of Australia 
Act, 1855, which established not a federation but a confede- 
ration. No executive or judicial authority was created by the 
Act, and membership was optional. 

It soon became clear that a closer union w’as necessary. 
With growing trade, uniformity in banking and company 
legislation became necessary, and there was the 
The Sydney evei-present jiroblem of “state” customs duties. 

Moreover, external trade demanded common action, 
Constitution emergence of Japan as an international 

Act power brought defence into the forefront. In 1889 

the New^ South Wales Government convened 
a representative conference which met at Melbourne 
in 1890, and passed a unanimous resolution in favour of a 
central or federal government. As a result of this conference 
a representative convention w’as summoned at Sydney in 
1891. This convention laid dowui the general principles ol 
Federation, but it w^as not till nearly ten years later (1900) 
that the Constitution Act w’as passed. The general principle 
accepted by the Sydney (Am vent ion was that the powers, pri- 
vileges and tenatorial rights of the existing States should 
I’emain intact, except to the extent tliat surrender of autho- 
rity, as agreed upon, might be made to form a national gov- 
ernment. The convention acce{)ted the United States type 
of constitution in preference to the Canadian. It appointed 
sub-committees to draft a Bill, and after long di.scussions and 
negotiations, a Bill w^as framed, which, after amendment, 
was presented to the British Government for acceptance. It 
should be added that, at every stage, the States took every 
precaution to safeguard their rights. The Bill was the 
subject of a referendum on two separate occasions, and it w’as 
ultimately accepted by all the States except Western 
*44 
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Australia. It was the basis of the Commonwealth of 
Australia Constitution Act, 1900, and the Commonwealth w^as 
finally proclaimed on January 1st, 1901. 

Part of the Preamble to the Act reads : — 

“Whereas the people of New South Wales, 
Australia Victoria, South Australia, Queensland and Tas- 
mania have agreed to unite iii oJie indissoluble 
Federal Commonwealth . . . And whereas it is ex[)edient to 
provide for the admission of other Australasian colonies and 
possessions of the Queen.” 

It will be noted that Western Australia was not, included 
as a consenting party. Western Australia joined the Federa- 
tion after the Pill was passed, but even now thei’e is agitation 
in favour of secession in that State. The units of the Com- 
monwealth, it may be noted, were defined in the Act as 
“States”. 

The Union of South Africa was constituted under the 
South Africa Act, ]9()9. Under this Act the colonies of the 
Cape of Good Hope, Natal, the Transvaal and the 
Orange Kiver Colony w^ere united under one gov- 
ernment under the name of the Union of South 
Africa. The early history of South Africa is one 
of struggle between the British and Dutch, and the 
co-existence of these two national types has colour- 
ed the whole history of the territory. The first 
part of South Africa to come under the British C'rown was the 
Cape of Good Hope, which, captured from the Dutch in 
1795, restored to them in ]B()*2 and re-captured in ISOG, wuis 
finally ceded to Great Britain in 1814. For several years the 
colony was under military government, but from about 1820 
it became a popular centre for emigration from Great Britain. 
In due course demands were made for representative Govern- 
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ment. In 1825 a small Council was established, and in 1833 
a Legislative Council was created, on a basis of nomination. 
In 1835 the Great Trek commenced. The Great Trek was 
the wholesale migration of the local Dutch or Boer population 
from the eastern areas of the Cape of Good Hope to the 
areas later known as the Orange River Colony or Orange 
Free State and the Transvaal. The Boers were then granted 
internal independence. In 1853 a constitution was granted 
to the Cape of Good Hope. The government was entrusted 
to a Governor and a bicameral legislature, both houses of 
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which were elected. Responsible government was introduced 
in 1872. 

Natal in the meantjine had attracted thousands of emi- 
grants from Great Britain. It was annexed to Cape Colony 
Gro hof but in the same yt‘ar a separate govern- 

Res^nsible ^t, administered by a 

Government L/ieutenaiit-Governor who was under the control of 
the^Boer^”^ Governor of Cape Colony. The Lieutenant- 
Slates Governor was given an Executive Council, 
composed of himself and four chief officials, 
and a Legislative Council, official in character. In 1850 
Natal was given a separate government with a legislature, 
the majority of which was elected. In 1893 the Imperial 
Parliament passed a C-onstitution Act, under which respons- 
ible government was established. In 1877 the Transvaal was 
annexed; then followed a period of conflict, culminating in 
the South African War of 1881. After this, usually known 
as the First South African War, the Boer “States’* passed 
under British domination, but the right of the Boers to self- 
government had been conceded in the peace terms. Accord- 
ingly responsible government was given to the Transvaal in 
19()(), and in ]9()7 to the Orange River Colony. 

Federation as a solution to the difficulties of the South 
African situation had appealed to Governors and other leading 
officials of South xVfnca some time before the 
first South African War. Sir George Grey, for 
ration ' example, made a proposal for the creation of a 
federation which should include, with their con- 
sent, the Boers in the Orange Free State and in 
the Transvaal. Sir George Grey’s idea was followed up by 
Sir H. Barkly in 1872, but the first substantial suggestions 
for union were made by Lord Carnarvon, who in 1875 put 
forward proposals for a federation on the Canadian model. 
Sir ILrtle Frere was sent out as Governor of Cape Colony 
to carry out Lord Carnarvon’s policy; with him was associat- 
ed Fronde, the historian, who took part in the negotiations. 
Unfortunately, the idea of federation did not appeal to the 
different areas. The Cape of Good Hope had already obtain- 
ed a constitution. Natal had not yet been given responsible 
government and the Boers in the Transvaal and in 
the Grange Free State wished to preserve their indejiendence. 
The truth was that the proposals of the British Government 
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were premature. The people in South Africa were suspicious 
of them. They were not ready to be linked up together, es- 
pecially as the suggestion came from outside. A type 
of federation was ultimately achieved 34 years later, but in 
the meantime there were two wars and a great deal of econo- 
mic dislocation. 

In 1877, the year in which the Transvaal was annexed to 
the British Crown, an infructuous Act was passed by the 
Imperial Government which provided for tlie union under 
one government, of such South African colonies and States 
as might agree thereto and for the government ef such a 
union. This Act was drafted on the model of the British 
North Ameiica Act, but it never came into operation. In 
fact, soon after it was passed, in 1881, the Boers revolted. 
Soon after the war economic forces clearly pointed to the 
necessity of a really etfective union. The existence of gold, 
and the discovery of diamonds led to railway construction 
and industrial development which required common regula- 
tion. The railway outlet from the Boer territories, for 
example, was through the British territories of the Cape and 
Natal; this led to difficulties connected with customs receipts. 
In 1889 an agreement was reached under which a customs 
union was established between the Cape and tlie Orange Free 
State. This Union was later joined by Basutoland and 
Bechuanaland and Natal. The (jiiestion of railway communi- 
cations also led to a great deal of trouble. This trouble, 
which had many other roots, ultimately culminated in the 
second South African War, which ended in 190*2. 

After the second South African War it speedily became 
apparent that union was the only method of solving both the 
administrative and economic problems of the different pro- 
vinces. Eesponsible government was granted to the con- 
quered areas, so that each province — the Cape, Natal, the 
Transvaal and the Orange Free State — was free to pursue its 
own policy. The Inter-Colomal Council was abolished; the 
South African Constabulary was replaced by local police 
forces; there was (*.onfusion m the policy followed towards in- 
digenous races; and there were difficulties arising from 
customs and railway administration, though with regard to 
these there was still some attempt at joint action. In f 906-7 
a rebellion of the indigenous inhabitants in Natal raised 
acute questions of defence, and with the development of agri- 
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culture it became clear that common action was necessary to 
prevent pests and pestilences. The need for a single court of 
appeal was also felt, and voiced at the Colonial Conference 
m 1907. 

The immediate cause of union was financial, arising from 
railway rates and customs. In 1908, when these subjects 
came under discussion at the Inter-Colomal Conference on 
customs and railway rates it became apparent that a closer 
union was necessary, for the Transvaal (lovernment had given 
notice of withdrawal from the Chistoms Union. The delegates 
according^ly lecommended to their own legislatures that dele- 
gates should be sent to a convention to draft a constitution. 
The States represented at the convention were the Cape, 
Natal, tlie Transvaal and the Orange River Colony, the name 
of which in the Constitution Act was changed to the Orange 
Free State. Representatives also attended, with a watching 
brief only, from Southern Rhodesia, which ultimately did not 
come into the Union. In due course the convention drafted 
a constitution whiidi was accepted by the four legislatures and 
by the people of Natal, where a referendum was taken. 

It was generally expected that the (‘onstitution would 
provide for a federal form of government, but federation was 
rejected in favour of unity, or what was called in the South 
Africa Act “legislative union”. The Constitution Act was 
passed by the Imperial Parliament in 1909, and the Union 
came into being on 81st May, ]9]0. 

4. DIVISION OF LFlilSLATTVE POWERS IN CANADA, AUSTRALIA 
AND SOUTH AKRTC\ 

Before proceeding to describe in detail the constitutional 
system of Canada, Australia and South Africa, 
S^CaiSian points of a general character have to be 

and noted. The first is the difference in the federal 

Australian organisation of Canada and Australia. As has 
Fe eration noted, the Union of South Africa is not 

strictly speaking a federal type of government. 

The essential quality of the Canadian type of federalism 
is the strength of the centre : that of the Australian type is 
the strength of the units, or States. In the Canadian consti- 
tution the residual powers are given to the centre, in the 
Australian to the States. The difference in the type is due to 
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historical causes, as indicated above; in Canada, the need of 
union became urgent not only because of deadlocks in the 
previous form of government but also because of defence. A 
strong central power was thus necessary. In Australia the 
mam force leading to union was economic. There was no 
urgent problem of defence. The States moreover had deve 
loped their own personalities. Union therefore was accomp 
hshed only by the States retaining the maximum of power 
consistent with the creation of a central government. The 
Australian federalism is the same as that of the United 
States; indeed, it has been held by some authorities' that the 
Canadian federal union is not a true type of federalism, 
because, while m the United States and Canada the residual 
{xiw^ers are allocated to the States, in Canada they are allotted 
to the ('entre. In other words, in the creation of the Cana- 
dian constitution, the provinces w^ere given only those 
powers not deemed necessary for the centre. On this ground 
some have held that Canada is more a unitary than a federal 
type of government. 

In the Canadian constitution the centre, or Dominion 
Government only has direct relations with the Imperial 
Government. The heads of the provincial executives, called 
Lieutenant-Governors, are appointed and may be removed by 
the Governor-General acting on the advice of his ministers. 
In Australia, the head of each State, or Governor, is appoint- 
ed and removable by the Crown, and is responsible to the 
Crown, not the Governor-General; and each State, as well as 
the Commonwealth, has direct relations with the Imperial 
Government. In Canada, provincial legislation is subject to 
disallow^ance by the Dominion, not the Imperial Government. 
In Australia, legislation in the States is subject to disallow- 
ance not by the Commonwealth but by the British Govern- 
ment. 

In the case of Canada the High Commissioner in London 
represents Canada; the Agents-General of the Provinces have 
no direct relations with the British Government. In the case 
of Australia the High Commissioner represents the Common- 
wealth, but the Agents-General of the States have direct 
access to the Dominions Office. 

In actual fact, the above theoretical position has been 
somewhat altered by legal decisions. It has been ruled by 
the Privy Council, for example, that the Lieutenant- 
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Governors in the Canadjan Provinces represent the Crown, 
and can exercise the royal j)rerogative of administration just 
as the Australian State Governors do. Moreover, the provin- 
cial legislative . field in Canada has been ruled to be wider 
than that intended in the constitutions; indeed, in 1934, an 
analysis of 119 judgments of the Privy Conncil in constitu- 
tional cases, given since 1867, revealed the fact that legal 
interpretation had on the whole reversed the intention of the 
founders of the constitution, so much so that a movement 
was set afoot to have the constitution revised in order to have 
the original intention restored. In Australia, on the other 
hand, the opposite tendency has been in evidence. The 
Courts have given the Commonwealth more powers than the 
wording of the constitution seems to suggest. Further, the 
British Government has ruled that, in respect to foreign 
affairs, they will deal with the Commonwealth onlv, though 
the States have not admitted that this procedure is correct. 

The legislative powers of the centre in Canada and Aus- 
tralia are dealt with in detail in the Constitution Acts. The 
Canadian constitution (section 91) confers ‘‘exclu- 
Le^isUtive legislative authority’* on the Parliament of 

Powers in Canada in respect to a list of twenty-eight sub- 
Canada— jects — viz. — (1) the public debt and property; (2) 
jWersof regulation of trade and commerce; (8) the 

Dominion raising of money by any mode or system of taxa- 
tion; (4) the borrowing of money on the public 
credit; (5) the postal service; (6) the census and statistics: 
(7) militia, militarv and naval service, and defence; (8) the 
fixing of and providing for the salaries and allow^ances of civil 
and other officers of the government of Canada; (9) beacons, 
buoys, lighthouses and Sable island; (10) navigation and ship- 
ping; (11) quarantine and the establishment and maintenance 
of marine hospitals; (12) sea coast and inland fisheries; (13) 
ferries between a province and any British or foreign coun- 
try or between two provinces; (14) currency and coinage; 
(15) banking, incorporation of banks, and the issue of paper 
money; (16) savings banks; (17) w^eights and measures; 
(18) bills of exchange and promissory notes; (19) interest; 
(20) legal tender; (21) bankruptcy and insolvency; (22)* 
patents of invention and discovery; (23) copyrights; (24) In- 
dians, and lands reserved for the Indians; (25) naturalisation 
and aliens; (26) marriage and divorce; (27) the criminal law, 
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except the constitution of courts of cnnunal jurisdiction, but 
including the procedure in criminal matters; and (28) the es- 
tablishment, maintenance and management of penitentiaries. 

Finally, there is this item : “Such classes of subjects as 
are expressly excepted in the enumeration of the classes of 
subjects by this Act assigned exclusively to the legislatures 
of the Provinces”. This important provision was meant to 
make certain that the Provinces should never encroach on the 
sphere of the Dominion; m practice, the courts interpreted 
the constitution in favour of the Provinces. 

The powers of the Provinces are indicated in section 92 
of the Constitution Act, which reads : (!) tlie amendment 
from time to time, notwithstanding anything in 
^wersof constitution of the Province, ex- 

Provinces regards the office of Lieutenant-Governor; 

(2) direct taxation within tlie Province in order 
to the raising of a revenue for provincial purposes: 

(3) the borrowing of money on the sole credit of the Province; 

(4) the establishment and tenure of provincial offices and the 
appointment and payment of provincial officers; (5) the 
management and sale of the public lands belonging to the 
Province and of the timber and wood thei’eon; (6) the esta- 
blishment, maintenance and management of public and 
reformatory prisons in and for the Province; (7) the establish- 
ment, maintenance and management of hospitals, a,syliims, 
chanties and eleemosynary institutions in and for the Pro- 
vince, other than marine hospitals; (8) municipal institutions 
in the Province; (9) shop, saloon, tavern, auctioneer and other 
licences in order to the raising of a revenue for provincial, 
local or municipal purposes; (10) local ^vorks and undertak- 
ings other than such as are of the following classes : 
(a) lines of steam or other ships, railways, canals, telegraphs 
and other works and undertakings connecting the Province 
with any other or others of the Provinces, or extending be- 
yond the limits of the Province; (h) lines of steamships be- 
tween the Province and any British or foreign country; (c) 
such works as, although wholly situate within the Province, 
are before or after their execution declared by the Parliament 
of Canada to be for the general advantage of Canada or for 
the advantage of two or more of the Provinces; (11) the in- 
corporation of companies with provincial objects; (12) the 
solemnization of marriage in the Province; (13) property and 
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civil rights in the Province; (14) the administration of justice 
in the Province, including the constitution, maintenance and 
organization of jirovincaal courts, both of civil and of criminal 
jurisdiction, and including procedure in civil matters in those 
courts; (15) the imposition of punishment by fine, penalty or 
imprisonment for enforcing any law of the Province made in 
relation to any matter coming within any of the classes of 
subjects enumerated in this section; and (16) generally all 
matters of a merely local or private nature m the Province. 

It will be noted that item 10 in the provincial list of 
subjects iconfers additional jiowers on the Dominion, for it 
gives power to the Dominion Parliament to declare which 
works may be of general advnntage to Canada or for the ad- 
vantage of two or more Provinces. The Dominion Parliament 
has also full power to impose taxes, to raise loans and to 
manage its own property It can also legislate on trade and 
commerce. This power has been considerably curtailed by 
the Comls, which have ruled that the power can be used only 
for important political purposes, such as the regulation of 
trade m arms. 

The subiect of Education is dealt with in a special section 
— section 96, (he gist of which is that education is the exclu- 
sive domain of the Provinces. Certain reserva- 
ucation however made in the case of denomina- 

tional s^'hools. The Provinces were jirevented from making 
laws adversely affecting denominational schools in exis- 
tence at the creation of the Dominion, and, where separate 
or dissentient schools existed at the Union or were created 
afterw^ards, provision was made for an appeal to the Dominion, 
whicli, if it thought fit could pass “remedial” law's irrespec- 
tive of a jirovincial legislature. 

The Dominion and provincial legislatures w'ere given 
concurrent pow'er to make hnvs for agriculture and immi- 
Other Items the appropriate section specifically says 

that provincial legislation must not be repugnant 
to Dominion legislation. Certain powders were also given to the 
Dominion legislature to make provision for the uniformity of 
all or any of the laws relative to property and civil rights 
and to the procedure of courts in Ontario, Nova Scotia and 
New Brunswick. 

An important feature of the Canadian constitution is that 
the Constitution Act, except for minor issues, cannot be 
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amended either by the Dominion or by the Provinces; 
the amending authority is the Imperial Government, whicli 
normally would act only on the advice of 
the Dominion Government, which in its turn 
Constitution would consult the Provinces. Though no major 
amendment to the Canadian Constitution has been 
made since 1867, the courts, as already indicated, have mate- 
rially affected it by various interpretations, the effect of which 
has been stated to be the reverse of what the makers of the 
constitution intended. Most of the important decisions on 
constitutional issues have been given by the ITiv}.^ Council 
to which all im})ortant constitutional cases have been referred 
either by the final courts of appeal in the Provinces or by 
the Sujireme Court of Canada. This result of judicial deci- 
sion lias led some to doubt whether tlie Canadian constitution 
was sufficiently elastic to meet modern developments. In 
some cases it has proved inadequate. Like all written consti- 
tutions, it IS not easily adaptable to clianging conditions. It 
has been argued, for example, that the Senate has failed in 
its original purpose, as memliers are said not to represent 
provincial interests, as tliey were intended to. Again, the list 
of Dominion and provincial subjects is in need of revision, 
especially in regard to the control of companies and the deve- 
lopment of electricity from hvdrauhc jiower. Also, thougli it 
is impossible to deal with this here, the financial provisions 
of the constitution have proved unsuitable, especially in the 
case of certain jirovinces. Nevertlieless, there can be no 
doubt regarding the respect with which the constitution is 
regarded in Canada, the conclusive evidence of which is the 
provision in the Statute of Westminster excluding it from 
“repeal, amendment or alteration” save by the original 
constitution-making authority, the Imperial Parliament. 

The powers of the Commonwealth Parliament are con- 
tained in section 51 of the Constitution Act, which reads : — 
The Parliament shall, subject to this Constitu- 
Divisionof tioii , have power to make laws for the peace, order 

Legislative nood government of the Commonwealth with 

Powers in ^ ~ 

Australia— respect to : (1) trade and commerce with other 
Powers of countries, and among the Slates; (‘2) taxation; but 
oTmmon* discriminate between States or parts 

wealth of States; (3) bounties on the production or export 
of goods, but so that such bounties shall be uni- 
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form throughout the (^oninionwealth; (4) borrowing money 
on t]ie public credit of the (Vimmoiivvealth ; (5) postal, tele- 
graphic, telephonic and other like services; (6) the naval and 
military defence of the Commonwealth and of the several 
States, and the control of the forces to execute and main- 
tain the laws of the Commonwealth; (7) lighthouse, light- 
ships, beacons and buoys; (8) astronomical and meteorologi- 
cal observations; (0) (juarantine; (10) fisheries in Australian 
waters beyond territorial limits; (11) census and statistics; 
(12) currency, coinage and legal tender; (13) banking, other 
than Stafe banking; also State banking extending beyond the 
limits of the State concerned, the incorporation of banks and 
the issue of pajier money; (14) insurance, other than State 
insurance; also State insurance extending beyond the limits 
of the State concerned; (15) w'eights and measures; (16) bills 
of exchange and promissory notes; (17) bankrujitcy and insol- 
vency; (18) copyrights, patents of inventions and designs and 
trade marks; (19) naturalization and aliens; (20) foreign cor- 
porations, and trading or financial corporations formed within 
the limits of ihe Commonwealth; (21) marriage; (22) divorce 
and matrimonial causes; and in relation thereto, parental 
rights, and the custody and guardianship of infants; (23) in- 
valid and old-age pensions; (24) the service and execution 
throughout ihe Commonwealtli of the civil and criminal pro- 
cess and the judgments of the courts of the States; (25) the 
recognition throughout the Commonwealth of the laws, the 
public Acts and records, and the judicial proceedings of the 
States; (26) the people of any race, other than the aboriginal 
race in any State, for wdiom it is deemed necessary to make 
special laws; (27) immigration and emigration; (28) the in- 
flux of criminals; (29) external affairs; (30) the relations of 
the Commonwealth with the islands of the Pacific; (31) the 
ac(]uisiiion of propertv on just terms from any State or per- 
son for any purpose in respect of w^hich the Parliament lias 
powTr to make law^s; (32) the control of railways with respect 
to transport for the naval and military purposes of the Com- 
monwealth: (33) the acquisition, with the consent of a State, 
of any railways of the State on terms arranged between the 
Commonwealth and the State: (34) railway construction and 
extension in any State with the consent of that State; (35) 
conciliation and arbitration for the prevention and settlement 
of industrial disputes extending be 3 mnd the limits of any one 
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State; (36) matters m respect of which this Constitution 
makes provision until the Parliament otherwise provides; 
(37) matters referred to the Parliament of the Commonwealth 
by the Parliament or Parliaments of any State or States but 
so that the law shall extend only to States by whose Parlia- 
ments the matter is referred, or which afterwards adopt the 
law; (38) the exercise within the Commonwealth, at the 
request or with tlie concurrence of the Parliaments of all the 
States directly concerned, of any power which can at the 
establishment of this Constitution be exercised only by the 
Parliament of the United Kingdom or by the Federa^I Council 
of Australasia; and (39) matters incidental to the execution of 
any power vested by this Constitution in the Parliament or 
in either House thereof, or m the Government of the Com- 
monwealth, or in the Federal Judicature, or in any depart- 
ment or officer of the Commonwealth. 

Further exc'lusive ])owers of a consequential nature w^re 
given to the Commonwealth in respect to a Capital and to 
the Commonwealth Civil Service. 

Tn Australia the States reserve the ]>ower not expressly 
granted to the Commonwealth. Tn cases where laws conflict, 
tlie greater, \ e , the Commonweallh law prevails. 
thTstate! States in Australia are also empowered to 

confer ]>owers on the Commonwealth in matters 
otherwise reserved to them The Stales may also alter their 
constitutions provided they do not disturb the constitu- 
tional division of legislative powers. The Commonwealth 
Act also contains a special provision regarding amendment 
of the constitution, to which reference has previously been 
made. This provision. Chapter VITI of the Act, lays down 
an elaborate method of amendment. A proposal for amend- 
ment must first pass both Houses — by absolute majorities, 
and then be submitted to a referendum. The referendum 
must also be held if the yirojiosal is passed by one House and 
is rejected twice by the other. To become law the proposal 
must be approved at the referendum by a majority of States 
and of voters; and if a proposal especially affects one State, 
the major! tv of voters in that State must approve it. 

In Australia the interpretation of the constitution lies 
with the Commonwealth High Court. A special provision 
was included in the constitution to this effect. The Australian 
constitution has been somewhat modified by judicial interpre- 
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tation but, as in the case ot t’anada, there are doubts as to the 
adequacy of the constitution in certain respects. The sub- 
jects on which there has been most dispute are the powers 
of the Commonwealth in order to prevent overlapping in trade 
disputes, and in commercial and industrial affairs. Con- 
siderable chaos in labour matters has been caused by the 
concurrent power of the centre and the States to regulate 
disputes, including the prcsciibing of luiniinuin wages. The 
control of corporations and monopolies has also led to diffi- 
culties, and many thinkers would })refer to confer more 
powers jn the centre in respect of such subjects. As in 
Canada, too, the financial settlement has not proved accept- 
able to all the States. Also the Senate, as in Canada, is 
alleged not to have served its true federal purpose. 

The subject of the division of legislative powers in Canada 
and Australia has been examined in some detail, because it 
IS anticipated that the coming federal constitution 
Parallet*^” of India Will contaiii close alfinities to the otliei’ 
British federal constitutions. The Indian student 
should compare llie Canadian and Australian coir'll i- 
tutions in resjiect to the division of powei's with the 
Joint Select Committee’s jiroposals, givcm in paees 

150-0 of voliiiiie I, Part I, of their Keport. These should 
also he compared with Schedule 1 and Scliedule IT of tlu? 
Devolution Rules made under the present constitution, tlie 
(jovcrnment of India Act, 1919. The Devolution Rules indi- 
cate the existence of federal elements in the present consti- 
tution of India, hut the constitution is unitary. The powers 
exercised by the provincial government m India are derived, 
as the White Paper says, “by a species of delegation” from 
the centi’al autliority — the Secretary of State or Secretary of 
State in Council — and are exercised subject to his control. 
The Provinces have “no original or independent power or 
authority to surrender” (White Paper, para. 6). 

The Union of South Africa is a unitary type of govern- 
ment, though, at the time of the Union, the “States" had 
powers which they might have surrendered, and 
Legislative surrender. The South Africa Act how- 

Powersin ever 18 based on the direction, superintendence and 
the Union of (-on irol of the Uovernor-General. The legislative 
out powers of the Union are of the widest 

character. The South African Parliament w^as empowered 
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bimply to make laws for the peace, order and good 
government of the Union. ISfo powers were conferred 
in respect of specific subjects. The rrovmces, on the 
Ollier hand, were limited to the following subjects, on which 
they were empowered to make “ordinances” — 

(i) Direct taxation within the Province, in order to 
raise revenue for provincial purposes; (2; the borrowing of 
money on the sole credit of the Province, with the consent 
of the Governor-General-in-Council and m accordance with 
regulations framed by Parliament; (3) education, other than 
higlier education, for a period of live years and thereafter 
until Parliament otherwise provides; (4) agriculture to the 
extent and subject to the conditions to be defined by Parlia- 
ment; (5) the establishment, maintenance and management 
of hosjiitals and charitable institutions; (6) municipal insti- 
tutions, divisional councils and other local institutions of a 
similar nature; (7) local works and undertakings within the 
Province, other than railways and harbours, and other than 
such works as extend beyond the borders of the Province, and 
subject to the power of Parliament to declare any work a 
national work and to provide for its construction by arrange- 
ment with the Provincial C^ouncil or otherwise; (8) roads, 
outspans, ponts and bridges other than bridges connecting two 
Provinces; (9) markets and pounds; (10) fisli and game pre- 
servation; (11) the imposition of punishment by fine, penalty, 
or imprisonment for enforcing any law or any ordinance of 
the Province made in relation to any matter coining within 
any of the classes of subjects enumerated in this section; (12) 
generally all matters which in the opinion of tlie Governor- 
General-in-Council are of a merely local or private nature in 
the Province; and (J3) ail other subjects in resjiect of which 
Parliament shall by law delegate the power of making ordi- 
nances to the Provincial Council. 

Provincial legislatures can also recommend to the Union 
Parliament the passing of any Act on a subject in which they 
cannot legislate, and they can take evidence against any 
private Bill promoted in the Parliament. Bills passed by 
Provincial (Councils must be presented for assent to the 
Governor-General in Council, who is recjuired to assent or not 
to assent within a prescribed period. The head of the Pro- 
vinces — called the Administrator — has no power of veto. 

The laws or ordinances of the Provincial Councils must 
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not be “repugnant” to any Act of the Union legislature, 
wliicli may at any time override the provincial 
^^he ****** legislatures. This power of course is not used in 
Provinces respect to matters of purely local concern, and ex- 
perience has shown that it is necessary to widen 
the powers of the Provinces, especially in provincial 
matters. The list of subjects given above shows that the 
Provincial Councils originally had little more power than a 
County Council in Britain or a District Board in Bengal. 
Even in agriculture, the control was limited by conditions to 
be define^ by Parliament. In finance, the Provinces were 
permitted to raise revenue from certain kinds of fees, licenses 
and dues, such as education fees levied m elementary schools, 
game licenses, trade licenses, dog licenses and totalizator 
fees. The Councils were specifically forbidden to obtain 
revenue or to make laws in respect to many other subjects — 
mostly the usual federal items — but the financial settlement 
proved very unsatisfactory and has been revised more than 
once. The position m South Africa in many respects is ana- 
logous to that in British India under the pre-Montagu- 
Chelmsford constitution, but the extent of the subordination 
of the Pi’ovinces in South Africa may be ganged by the fact 
that in 1917 a Commission actually suggested that the Pro- 
vincial Councils should be reduced to the status of local bodies. 

The^ Imperial Government has no control over provincial 
legislation in South Africa, but it can make representations 
to the Union Government regarding any matter 

rtTlmterial relations. The cliief 
Government ^^ibjects on which representations have been made 
is the grant of licenses to Indians to trade in Natal, 
and the exercise of the municipal franchise by Indians. 
Under section 147 of the (institution Act, the con- 
trol and administration of native affairs and of matters 
specially or differentially affecting Asiatics throughout the 
Union are vested in the Governor-Generahin-Council, to 
whom the powers vested in the Governors before the Consti- 
tution were specifically transferred. 

5. THE EXECUTIVE GOVERNMENT IN CANADA, AUSTRALIA 
AND SOUTH .AFRICA 

The chief executive officer in the three Dominions is the 
Governor-General, who is appointed by the Crown, on the 
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advice of the Imperial Government. In every case the 
Dominion concerned is consulted before an appointment is 
made, but the ultimate power of appointment lies 
nor^Gene%i, With the Ci’own. In the case of the .Provinces or 
Governors, States, the methods of appointment differ m the 
federations. In Canada the heads of the Provin- 
ces, styled Lieutenant-Governors, are appointed by the Gover- 
nor-General of Canada on the advice of his ministers. The 
Governors of the Australian States are appointed by the Crown 
on the advice of the Secretary of State for Dominion Affairs, 
and in their case, as m the ease of Governor-General, the 
wishes of the States are ascertained prior to the appointments 
being made. The heads of the South African Provinces, styled 
Administrators, are appointed by tlie Governor-General. 

The tenure of Governor-General and (fovernors is normally 
five years, but it may be reduced or extended at the pleasure 
of the Crown, as advised by the Imperial Govern- 
Teiiureof nieiit. The tenure of the Canadian provincial 
appointment pleasure of the Governor- 

General, but a minimum of five years is laid doyvm 
m the constitution, unless “for cause assigned”, which 
has to be communicated by the Governor-General in 
writing within a specified period to the Canadian legislature. 
The same conditions of appointment apply to the provincial 
Administrators in South Africa. The Constitution Acts also 
provide for the appointment of deputies to perform such func- 
tions as may be deputed to them, but in the case of the 
Union of South Africa deputies can be appointed only in the 
absence of the Governor-General. There is also statutory 
power for appointing deputies to Lieutenant-Governors in 
Canada and to Administrators in South Africa. Provision is 
also made for the pay of the Governor-General and Governors 
at a sum fixed by statute, and unalterable during a tenure; 
the emoluments of Lieutenant-Governors and Administrators 
are fixed by the respective Parliaments. 

In the various Constitution Acts the Governors-General 
are vested with the widest powers— each constitution vests 
the executive powder m the Queen (or King, accord- 
l^vemor^ uig to the date of the Constitution). The executive 
Gent^UnJ power is exercisable by the Governor-General as 
Governors the King’s representative, and this implies that, 
in addition to the normal duties of carrying on the 



tHE GOVERNMESft OP THE BRITISH DOMINIONS 705 


Government, the Governor-General exercises, or administers 
the royal prerogative, mcluding the prerogative of mercy. 
Tlie powers of the Governor-General, accordingly, and 
of Governors in Australia within their restricted limits, 
are those of the Crown jii England, except that they cannot 
declare war or make peace, make treaties, annex territory, 
accredit diplomatic agents, confer titles or issue coinage, ex- 
cept in cases where the right is specially conceded. 

In acdual })ractice, the powders of tlie Governors-General 
and Governors are the powers of their governments; and the 
* governments consist of the Governors acting with 

Government who are responsible to the legisla- 

tures. In other words, wdiile the Government in the 
United Kingdom is the King-in-Parliament, in the Dominions 
it IS the Governor-General, or Governor-in-Parliament. 
In each Dominion the constitution ci*eates a council 
to assist the Governor-General — e.g., the King’s Privy C’oun- 
cil in Canada, the Federal Executive (’oimcil in South 
Africa. Actually, the Dominions have adopted the British 
system of Cabinet Government, as have also the States of 
Australia and the Provinces of Canada, though the latter do 
not observe British ])recedents so strictly. The Constitution 
Acts do not recite in detail the relations of the executive and 
the legislatures, thougli it should be noted that, in the case 
of the Irish Free State, statutory provision is made for res- 
ponsible' government. Responsible government m the case 
of the Dominions under examination rests, as it does in the 
United Kingdom, on constitutional usage; the statutory 
councils in elTect mean the cabinets, though in theory the 
councils may be more extensive — for examjile, it is a common 
prac-tice for ex-immsters to be members of the councils, and 
the King’s Privy Council in Canada contains members who 
have never been ministers but who have rendered eminent 
public service, after the manner of the Privy Council in tlie 
United Kingdom. The Governor-General presides at meet- 
ings of his Council only when Orders-in-Council are issued, 
except in Canada where Orders-in-Council are presented to 
him; in normal circumstances, he never presides at meetings. 
Members of the cabinet must be members of the legislature f 
as in Britain, the leading members belong to the lower house. 
If a minister is chosen from outside Parliament then conven- 
tion demands that he gets a seat within a specified time. 
45 



706 


POLltlUAL SCIENCE 


In the Irish Free State membership of the legislature is 
essential by statute, and the Irish Free State shares with 
South Africa the peculiar feature that members may speak 
in either house, though they can vote only m their 
own house. 

At the Imperial Conference of 1926 a resolution was 
carried to the effect that “the (lovernor-General of a Domi- 
nion IS the representative of the Crown, holding in all 
essential respects the same position m relation to the adminis- 
tration of public affairs in the Dominion as is held by His 
Majesty the King m Great Britain, and that he v? not the 
representative or agent of His Majesty’s Government or any 
Department of that Government”. This resolution sums up 
the actual powers of a Governor-General in relation to reser- 
vation and disallowance, which have already been discussed 
above. So long as reservation of any kind or disallowance 
is still statutory, it is, in theory the duty of the Governor- 
General to advise the Imperial Government, though actually 
the advice he would give would be that of his government. 
All other powers, such as the veto over the legislature of 
the Provinces possessed by the Governor-General of Canada, 
are exercised on the advice of the ministry. Tlie Cabinets in 
the Dominions vary in number, as they do in the TTmted 
Kingdom. In Canada the number is usually about eighteen 
and in Australia and South Africa about eleven to thirteen. 

6. THE LEGISLATURE IN THE DOMINIONS 

The Constitution of Canada makes provision for a legis- 
lature in the following terms : “There shall be one Parliament 
for Canada, consisting of the Queen, an Upper House styled 
the Senate and the House of Commons”. Section ] of the 
Australian Constitution Act declares that “The legislative 
power of the Commonwealth shall be vested in a Federal 
Parliament which shall consist of the Queen, a Senate and a 
House of Eepresentatives”. The Constitution of South 
Africa says: “The legislative power of the Union shall be 
vested in the Parliament of the Union, which shall consist of 
the King, a Senate and House of Assembly”. In each con- 
stitution, provision is made for the bicameral system. Each 
constitution provides also for the structuiu of the legislature, 
the privileges of members, the qualifications of members and 
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of electors, regular meetings, maximum duration and also 
matters essential to the conduct of legislative business such as 
the election of a Speaker, the filling of vacancies and the 
number essential to make a quorum. 

So far as the franchise is concerned it may be said that, 
in general, the lower houses are constituted on a widely demo- 
cratic basis; the franchise approximates to adult 
FranchUe female suffrage, with certain residential 

qualifications, but in South Africa the franchise, 
except in the Cape Province, is confined to Europeans or per- 
sons of European descent. There are also minor franchise 
disabilities in the case of aboriginals in Australia and 
North American Indians in Canada. Ballot voting has been 
universally adopted, but the method of election varies. Pro- 
portional representation has been adopted in some cases, 
especially in the States or Provinces. Periodical redistribu- 
tion of seats on a census basis takes place in all the three 
Dominions under examination. In Australia, compulsory 
voting has been introduced in the Commonwealth and some 
of the States. 

The qualifications for membership of the legislature vary 
from Dominion to Dominion. Members must be either 
natural born citizens or must have been naturalised 
for a specified period, such as five years : there is 
member^iip usual'ly a residence qualification, and, in some 
cases, an age qualification, e.g., in the Canada and 
South African Senates the minimum age is 30 years; there 
is a property qualification also in the case of the Canadian 
and South African second chambers. In South Africa mem- 
bers must also be of European descent. 

Members are paid, and in the case of Australia they are 
granted free-travelling facilities. The duration of Parliament 
is also limited, three years in Australia and five years in 
Canada and South Africa. They may of course be dissolved 
at shorter intervals by the Governor acting on ministerial 
advice. 

The upper houses are constituted in the following 
Upper manner. The Canadian Senate consists of 96 mem- 
Houtet— b^rs — originally the number was 7‘2, but it was in- 

creased by an amendment to the Constitution 
an in 1915. The number may not exceed 104. 

The members are nominated for life. Membership is 
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p]mpire which still refuses the vote to women. In Australia, 
all the legislatures in the States were bicameral till 1922, 
when the Queensland upper chamber was abolished. 
The upper houses are called Legislative Councils, the lower, 
Legislative Assemblies. The constitution of the upper cham- 
ber varies. In Quebec, the members of the Legislative 
Council, 24 in number are nominated for life. In New South 
Wales, in which the minimum number is 21 and the maxi- 
mum is unlimited, the members are also nominated for life. 
In the other Australian States, the Legislative Councils are 
elected, on a restricted franchise, and Councillors rdust be at 
least 30 years of age. The tenure is six years, but half of 
the membership retires every three years in rotation. 

In the Union of South Africa, the system is distinct. 
According to the South African Act there must be a provin- 
cial Council in each Province consisting of the 
Afrf^a same number of members as are elected in the 
Province to the Union House of Assembly, with a 
minimum of 25 members. The members are elected 
by those qualified to vote for the Assembly elections, 
and, where practicable, in the same electoral areas. The 
Councils continue for three years and are not subject to dis- 
solution save by the effluxion of time. The provincial Coun- 
cils, at their first meeting, must elect from their members, 
four persons, to form, with the Administrator as chairman, 
the Executive Committee of the Province. The members of 
Executive Committees hold office till their successors are 
appointed. Casual vacancies are filled by elections save when 
the Councils are not sitting when the Executive Committee 
may co-opt a member. The Administrator and any non- 
elected member of an Executive Committee may take part in 
the proceedings of the Council but cannot vote. 

The various constitutions also provide for such things as 
regular sessions, payment of members, freedom of speech and 
procedure, and, on the executive side, for the appointment of 
deputies to the head of the administration, for salaries, and 
for a civil service. 

It has already been mentioned that in Canada special 
arrangements exist for territories not within the normal 
ambit of constitutional government — the Yukon 
Territories North-West Territories. In Australia 

similarly ther^ are Territories, the Nprtbern Territory 
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of Australia, which is under an Administrator, and 
the Territory of the Federal Capital at Canberra, the 
Australian equivalent of the District of Columbia in the 
United States, .in which Washington is situated. In due 
course, when the larger Territories are sufficiently developed 
they will become Provinces or States. The constitutions all 
admit of the admission of more Provinces or States. Most 
of the Dominions also administer areas outside their own 
territorial limits. In 1931 the Government of Norway 
recognised the title of Canada to the Sverdup group of Arctic 
islands, thus completing the jurisdiction of Canada over the 
whole Arctic sector north of the mainland. The Common- 
wealth controls Papua and Norfolk Island, which are British 
possessions, and, under mandate from the League of Nations, 
administers the former German territory of New Guinea. 
The Union of South Africa holds the mandate for South- 
West Africa, formerly a German dependency. New Zealand 
also administers outside areas — the Cook Islands, the Boss 
Dependency in the Antarctic, the Union islands, and, under 
mandate, Western Samoa, and she shares with the United 
Kingdom and Australia the mandate for Nauru, a rich phos- 
phate island. 


It has to be added that, arising from racial causes, special 
provision exists in Canada and South Africa for the recog- 


nition of other languages than English. Owing 
to the strong French element in Quebec, the 


Canadian constitution provided that either English or French 


could be used by any person in the debates in the houses of 
Parliament of Canada and in the legislature of Quebec, and 
that both the languages should also he used in the records 


and journals of their houses. The Constitution also provides 
that either of the languages may be used by any person, or 
in any pleading or process in or issuing from anv court of 
Canada established under the Constitution, and in or from 


any of the courts of Quebec. It is also laid down that the 
Acts of the Canadian Parliament and of the Quebec legislature 
shall he published in both languages. In the case of South 
Africa, the constitution (section 137) provides as follows • — 
“Both the English and the Dutch languages shall be 
official languages of the Union, and shall be treated on a 


footing of equality, and possess and enjoy equal freedom, 
rights and privileges; all records, journals and proceedings of 
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rarliament shall be kept in both languages, and all Bills, 
Acts, and notices of general public mipnrtance or interest 
issued by the Government of the Union shall be in both 
languages.” 


8. THE JUDICIARY IN THE DOMINIONS 

In each Dominion constitution under examination, pro- 
vision is made for the judicature. In Canada the Constitution 
empowered the Parliament of Canada to provide 
Jke ^ fQi- constitution, maintenance and organisation 
inCanad^ of a (General Court of Appeal and for the esta- 
blishment of any additional courts for the better 
administration of the laws of Canada. The Provinces 
were given power to create provincial courts, both 
civil and criminal, and to regulate civil procedure, but item 27 
in the list of the powers of the Dominion, quoted above, shows 
that the criminal law and criminal procedure wei’e reserved 
for the centre. The constitution imposed on tlie centre also 
the duty of fixing and providing the salaries, allowances and 
pensions of the judges of the superior, district and county 
courts. The Governor-General was also given the powder of 
appointing these judges, provided that, till the laws were 
assimilated in the provinces of Nova Scotia, New Brunswick 
and Ontario, the judges should be appointed from t]ie local 
bars. In the case of Quebec the judges must be appointed 
from the Quebec bar without qualification. Special excep- 
tions were provided for the probate courts in Nova Scotia and 
New Brunswick, as regards both the salary and appointment 
provisions. The constitution declares that the judges of the 
superior courts shall hold office during good behaviour, but 
be removable by the Governor-General, on address of the 
Senate and the House of Commons. 

Under the jirovisions of the constitution a Supreme Court 
was created in 1875 as a Court of Appeal from the courts of 
the Provinces in respect to such matters as might 
be brought to appeal under Dominion legislation. 
Court*”* Appeals also lie direct from the provincial courts 
to the Privy Council, either as of right or by 
special leave. The Supreme Court also pronounces on 
questions of law referred to it by the Government, on the 
constitutionality of legislation, on the interpretation of the 
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British North America Act, and on other constitutional 
matters; decisions on such matters, though given in an ad- 
visory manner, are liable to appeal. Provision also exists 
under which Ihe Supi’erne (and also the Exchequer) Court 
may hear disputes between the J)ominion and a Province if 
the Province agrees. 

In addition to the Supreme Court an Exchequer Court 
was also created for the Dominion. It has admiralty juris- 
dictjoii, and possesses exclusive original jiirisdic- 
tioii in cases in which relief is sought against the 
Court Crown. It exercises jurisdiction in revenue cases, 
copyright and other cases where the action is 
against tlie Crowm. It can also hear disputes betw'een the 
Dominion and a Province or Provinces if the Provinces con- 
sent. 

Apart from these courts, federal jurisdiction is exercised 
in the Courts of the Provinces, but, as already indurated, the 
procedure in criminal cases (and also bankruptcy) 
Court**^*** is regulated by the Dominion. The Provinces all 
have Supreme Courts, with varying organisations 
and local peculiarities, and the usual minor courts of 
civil and criminal jurisdiction, small debts courts, juvenile 
courts. Jurisdiction in divorce cases exists only in those 
Provinces where it existed before the federation, which means 
all the. Provinces save Ontario and Quebec. 

The Constitution of Australia differs from that of Canada 
by making definite provision for the creation of a Federal 
The Supreme Court. The Australian Constitution pro- 

Judiciary in ’^"ides that the judicial pxnver of the Commonw'ealth 
Australia— shall be vested in a Federal Supreme Court, to 
Cour^**** be called the High Court of Australia, and in such 
other federal courts as the Parliament creates, and 
in such other courts as it invests with federal juris- 
diction. The constitution also decrees that the High 


The 

Judiciary in 


The High 
Court 


Court shall consist of a Chief Justice and as many other 
judges (but not less than twm) as Parliament may prescribe. 
The judges of the High Court and the other courts created 
by the Australian Parliament, are appointed by the 
Governor-General-in-Council ; they cannot be removed except* 
by him except on an address from both Houses of Parliament 
in same session, praying for such removal on the ground of 
proved misbehaviour or incapacity. The remuneration of 
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judges IS fixed by Parliament, but it cannot be diminished 
during a judge’s tenure of office. 

The High Court has jurisdiction, subject to regulations 
prescribed by Parliament, to bear appeals from the original 
side of the High Court or from any other federal 
Appellate court or court exercising federal jurisdiction, or 
of the H^gh Supreme Court of any State or any other 

Court court of any State from which at the creation of 
the Commonwealth an appeal lay to the Privy 
Council. The High Court may also hear appeals from 
the Inter-State Commission (a body provided fort* in the 
constitution to deal with trade and commerce and the admis- 
sion of new States) on the question of law only, and it is 
provided that the judgment of the High Court in all such 
cases shall be final and conclusive. The constitution also 
enacts that no appeal is permitted to the Privy Council from 
a decision of the High Court on any question, howsoever 
arising, as to the limits inter sr of the constitutional powers of 
the Commonwealth and those of any State or States, or as 
to the limits inter se of the constitutional powers of any two 
or more States, unless the High Court first certify that the 
question is one wdnch ought to be determined by the Privy 
Council. This provision does not interfere with the grant of 
special leave to appeal under the Royal prerogative. 

Original jurisdiction was conferred on the High Court in 
respect to certain matters (1) arising under any treaty; 

(2) affecting consuls or other representatives of 
Original^ other Countries; (A) in which the Commonwealth, 
oMhe High ^ person suing or being sued on behalf of the 
Court Commonwealth, is a party; (4) between States, or 
between residents of different States, or between 
a State and a resident of another State; and (51 in which 
a writ of mandamus or prohibition or an injunction is 
sought against an officer of the^^Corn monwealth. •'Tlie Com- 
monwealth legislature was empowered to make laws confer- 
ring original jurisdiction on the High Court in any matter 
(1) arising under the Constitution or involving its interpreta- 
tions; (2) arising under any laws made bv Parliament; (8) of 
Admiralty and maritime inrisdiction ; and (4) relating to the 
same subiect matter claimed under the laws of different 
States. The Commonwealth legislature was also empowered 
to make laws defining the jursdiction of any federal court 



THE GOVERNMENT OF THE BRITISH DOMINIONS 715 


other than the High Court, defining the extent to which the 
jurisdiction of any federal court should be exclusive of that 
of State Courts, and investing any court of a State with 
federal jurisdiction, m respect of the various subjects men- 
tioned in this paragraph. The Judiciary Act was passed later 
to develop the general principles inserted in the Constitution. 

The High Court of Australia now consists of a Chief 
Justice and five judges. In Australia there are also other 
federal courts — the Federal Bankruptcy Court, and 
tate ourts Commonwealth Court of Conciliation and Ar- 
bitratiorP, which, set up under special legislation, deals with 
industrial disputes. In the Australian States the normal judi- 
cial organisation is a Supreme Court with both original and 
appellate jurisdiction, and the usual civil and criminal minor 
courts, as circumstances require. There is also highly deve- 
loped conciliation and arbitration machinery in most of the 
States, with special courts. 

The British South Africa Act created a Supreme Court, 
consisting of a Chief Justice of South Africa, ordinary judges 
of appeal, and the '‘other judges of the several 
divisions of the Supreme Court of South Africa in 
the provinces”. The Appellate Division of the 
Supreme Court, according to the constitution, con- 
sists of the Chief Justice of South Africa, two 
ordinary judges of appeal and two additional appeal 
judges, who have to be assigned to the Appellate 
from one of the provincial or local divisions 
of the Supreme Court, and who sit as judges in their 
ordinary areas when not required as appeal judges. The pro- 
vincial divisions of the Supreme Court consist of the Supreme 
Courts of the Cape Province, Natal and the Transvaal and 
the High Court of the Orange Diver Colony. Each of these 
courts is presided over by a judge-president. Local divisions 
of the Supreme Court are the courts of the Eastern Districts 
of the Cape, the High Court of Griqualand, the High Court 
of the Witwatersrand and the circuit courts of the four Pro- 
vinces. These provincial courts and local courts retain their 
jurisdiction at the time of union, and are given further ori- 
ginal jurisdiction in all cases in which the Union is a party’ 
in which the validity of a provincial ordinance is in question. 
They are also given jurisdiction in election petitions, both of 
the Union and the Provinces, As regards appeals, the pro- 


The 
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eednre is of a twofold clmraoter. Where, before the Union, 
appeals lay to the Supreme Court of a (\)loiiy, tlie consti- 
tution provides for an appeal to the appellate division only, 
save in certain specified cases, where appeals Ije to the pro- 
vincial division of the Supreme Court, further appeal — to the. 
Appellate Division — bein^ allowed by permission of the 
Appellate Division. Appeals are also heard from outside 
areas, from the Hinfi Court of Southern Ehodesia, from the 
Swaziland Court and from the Hiph Court of South-West 
Africa. Appeals which before the Union lay to the Ifiavy 
Council now ^o to the Appellate Division. No appeal lies 
to the Kino-in-Council from the Supreme Court, except by 
special leave, and the Union Parliament is empowered to 
limit the matters in respect of which special leave may be 
asked. Such bills have to be reserved for the significance of 
His Majesty's pleasure. 

■The South African .\(‘t contains various other provisions 
regardino rules and procedure, the (piorum for hearing appeals, 
the jurisdiction of the Appellate Division, execution of pro- 
cesses and the rules ^^overnm^ the admission of advocates 
and attorneys. It also decrees that the Appellate Division 
shall sit at Bloemfontein, but that it may for the convenience 
of suitors hold sittin^^s at other places. The provisions 
re^ardin^' the tenure of judges are substantially the same as 
those which prevail in Australia. 

In the Provinces, the provincial divisions of the Supreme 
Court are the chief courts. There are also ma^nstrates’ courts 
m the districts into which tlie Provinces are 
Judiciary divided. These magistrates’ courts have a ])re- 
m the scribed civil and criminal jurisdiction, and apjieal 
rovinces ^1^^ provincial and local divisions of the 

Supreme Court, or, in special cases to the Apipellate Division. 

In Natal there is the Native Hioh Court of Natal, com- 
posed of a j luU’c-j ires i dent and three jud^'es. The function of 
j this court is to try serious offences committed by 
“ ® natives, including capital offences. Its jurisdiction 
is exclusive of any other court. Appeal lies to the Appellate 
Division, or, on a point of law, to the Natal Provincial Divi- 
Hon of the Supreme Court. 

The Common law prevalent in South Africa is the Koman 
Syttemof Dutch, not the English law. English law however 
Uw IS followed in mercantile matters, 
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